Mailing Date:
Tuesday, October 12, 2021

COMMUNITY DEVELOPMENT

FINDINGS AND DECISION

FILE NUMBER: 247-21-000637-TP

SUBJECT PROPERTY/

OWNER: Mailing Name: CENTRAL LAND & CATTLE COMPANY LLC
Map and Taxlot: 1512000007800
Account: 124948
Situs Address: 67555 CLINE FALLS RD, REDMOND, OR 9775

APPLICANTS: Central Land and Cattle Company, LLC
Kameron DelLashmutt

REQUEST: The applicant is seeking tentative plan approval for a portion of Phase
A (A-2) of the Thornburgh Destination Resort. The tentative plan
("Tentative Plan") includes 108 single-family residential dwelling lots.
The Tentative Plan proposes to plat the subdivision in four phases.

STAFF CONTACT: Angie Brewer, Senior Planner
Email: Angie.Brewer@deschutes.org
Telephone: (541) 385-1704

DOCUMENTS: Can be viewed and downloaded from:
www.buildingpermits.oregon.gov

. APPLICABLE CRITERIA
Final Master Plan (FMP) Approval, file no. M-07/MA-08-6
Title 17 of The Deschutes County Code, Subdivisions
Chapter 17.12, Administration and Enforcement
Chapter 17.16, Approval of Subdivision Tentative Plans.
Chapter 17.24, Final Plat.
Chapter 17.36, Design Standards.
Chapter 17.44, Park Development.
Chapter 17.48, Design and Construction Specifications.
Title 18 of the Deschutes County Code, the County Zoning Ordinance:
Chapter 18.04, Definitions
Chapter 18.113, Destination Resorts Zone
Title 22, Deschutes County Development Procedures Ordinance
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1. BASIC FINDINGS

LOT OF RECORD: The subject property, in its entirety, was determined to be a lot of record by the
Board of Commissioners in its decision approving the Conceptual Master Plan, CU-05-20, DC No.
2006-151. Pursuant to DCC 22.04.040(B)(2), subsequent verification is not required for this decision.

SITE DESCRIPTION: The subject property is a part of a tract of approximately 1,980 acres of land
adjacent to Cline Buttes that has been approved for the development of the Thornburgh Destination
Resort. The subject property is mostly undeveloped land with sloping terrain, natural vegetation,
rock outcroppings and ridge tops. The property adjoins and lies west of Cline Falls Road. Some
structures in the southwest part of the property will be removed during development of the resort
as noted on the tentative plan.

REVIEW PERIOD: The subject application was submitted on June 25, 2021 and deemed complete by
the Planning Division on July 25, 2021. The applicant extended the clock from July 25 to September
15 for a total of 52 days. The 150th day on which the County must take final action on this application
is February 22, 2022.

PROPOSAL: The applicant is seeking tentative plan approval for a part of Phase A of the Thornburgh
Destination Resort. This specific platis identified by the applicant as Phase A-2. The Destination Resort
Final Master Plan (“FMP”) was approved by the County Board of Commissioners in file no. M-07/MA-
08-6. The Tentative Plan includes 108 single-family residential dwelling lots. The plan proposes to plat
the subdivision in four phases.
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Figure 1: Phase A-2 Tentative Plan General Location
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SURROUNDING LAND USES: The subject property is surrounded by land zoned Exclusive Farm Use
- Sisters/Cloverdale Subzone (“EFU-SC"). The surrounding EFU-SC land owned by Central Land and
Cattle Company not included in the tentative plan has received approval to be developed as a
destination resort. Land northeast of the subject property zoned EFU-SC is developed as the Eagle
Crest Destination Resort, a rural residential subdivision, and as a surface mine. The Surface Mining
(SM) zoned property is at least 0.75 mile away from the subject property. An Open Space and
Conservation zoned property is located east of the property, south of the SM zoned property, and
is owned and managed by the Bureau of Land Management (“BLM"). The remainder of the
surrounding land is owned by the USA or State of Oregon. Most public lands are a part of the Cline
Butte Recreation Area and are developed for public recreational use and conservation.

LAND USE HISTORY: The applicant has provided the following summary for land use history:

Conceptual Master Plan: Deschutes County approved a conceptual master plan (CMP) for
the resort in File CU-05-20 in 2005. The decision was appealed by Annunziata Gould and
remanded. The CMP was approved on remand by the Board of Commissioners in April 2008
in County Document No. 2008-151. Ms. Gould unsuccessfully appealed the 2008 approval.
Approval of the CMP was final December 9, 2009.

A declaratory ruling process initiated by Loyal Land Company regarding the status of the
CMP was filed in 2011. The County approved the application twice. The current status of this
matter is that it has been remanded to the County. Loyal Land has not initiated a review on
remand. This review is irrelevant to the review of the proposed tentative plan, however,
because Deschutes County has approved the final master plan (FMP) for the resort. All
unsatisfied requirements of the CMP were made a part of the FMP.

Final Master Plan: Thornburgh Resort Company filed for approval of its FMP in 2007. It
amended the application in 2008. The application was approved by the County, appealed by
Ms. Gould to Land Use Board of Appeals (LUBA) and remanded. In 2015, the County denied
approval of the FMP. Central Land and Cattle Company, LLC appealed to the LUBA, who
overturned the Hearing Officer and the remanded FMP. A Deschutes County hearings officer
reviewed the application on remand and approved the FMP in a decision dated January 1,
2018. Ms. Gould appealed the approval to the Board of Commissioners (Board) who declined
review. Ms. Gould has appealed the decision to the LUBA who denied all of her assignments
of error. She did not appeal the FMP to the Oregon Court of Appeals. The approval, therefore,
is a final decision of Deschutes County.

Phase A-1 Tentative Plan and Site Plan Review - Through file nos. 247-18-000386-TP, 247-
18-000454-SP, and 247-18-000592-MA, the County approved a Tentative Plan for Phase A-1
of the Resort. It also approved a Site Plan Review for utility facilities. The County decision was
appealed to LUBA and LUBA remanded (LUBA No. 2018-140) on one issue, Tentative Plan
Condition of Approval No. 17. The LUBA decision was appealed to the Court of Appeals
(A171603). The appeal was dismissed because the Court concluded Ms. Gould's attorney had
missed the filing deadline. The Oregon Supreme Court accepted review of the dismissal.
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Meanwhile, the applicant initiated remand proceedings for LUBA No. 2018-140 on August 2,
2019. The County Hearings Officer found he did not have jurisdiction to issue a decision.
Central Land appealed that decision in file no. 247-19-000611-A. The Board of
Commissioners heard the appeal and issued a decision that removed Condition of Approval
No. 17 from the decision and affirmed the approval of the tentative plan and site plan
approvals. The Board's decision was appealed to LUBA (LUBA 2019-136). LUBA stayed the
appeal pending the outcome of the Supreme Court decision of case S067074. Central Land
has filed a request to consolidate this decision with LUBA No. 2018-140 and to remand the
case to Deschutes County. LUBA has not yet acted on Central Land's request’.

Golf Course and Lakes Site Plan: On December 11, 2019, Applicant submitted a site plan,
application #247-19-000881-SP for approval of a Golf Course and Lakes. The application was
approved via Administrative Decision on April 1, 2020. Annunziata Gould appealed the
decision, and it was heard by the Board of Commissioners. On August 31, 2020, the Board
issued a decision affirming the approval of the Golf Course and Lakes site plan. Annunziata
Gould appealed this decision to the Oregon Land Use Board of Appeals. LUBA affirmed the
Board’s decision. A copy of LUBA's decision? is included as Exhibit 22 of this burden of proof.

Impermissible Collateral Attacks: Over the last 15 years the Thornburgh Resort has been
the subject of more than 30 appeals by Annunziata Gould in numerous forums. At the time
of this application, after 16 years, there are 4 separate appeals pending. In the long history
of her appeals, Ms. Gould repeatedly raises issues resolved by the CMP and FMP. The law
provides that when multiple, serial land use decisions are required, as they are for the
Thornburgh CMP and FMP, issues that were or could have been resolved in an earlier stage
review are not subject to collateral attack in a subsequent proceeding. LUBA has explained
the rule as follows:

“As a general principle, issues that were conclusively resolved in a final
discretionary land use decision, or that could have been but were not raised and
resolved in that earlier proceeding, cannot be raised to challenge a subsequent
application for permits necessary to carry out the earlier final decision.”

Safeway, Inc. v. City of North Bend, 47 Or LUBA 489, 500 (2004).

The Thornburgh FMP is the master plan that establishes the plan to be followed when site
plan and partition applications are filed with the County. It is based on issues decided by the
CMP. According to LUBA:

“All requirements of the CMP approval are now requirements of the county's FMP
approval. The FMP approval has effectively incorporated and displaced the CMP
approval.”

1 Staff notes the applicant initiated the remand with Deschutes County and the Hearings Officer approved the
Phase A-1 Tentative Plan (247-21-000731-A, 18-386-TP, 18-454-SP, 18-542-MA; LUBA No. 2018-140; Court of
Appeals A171603) on October 4, 2021.

2 Staff notes on September 15, 2012 the Court of Appeals affirmed without opinion (A176353) LUBA's decision.
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Gould v. Deschutes County, 74 Or LUBA 326, 346 (2016).

Central Land and Cattle Company, LLC (CLCC), therefore, is not required to demonstrate
compliance with the CMP or FMP approval criteria of DCC Chapter 18.113 during the review
of this tentative plan. The informational requirements of DCC 18.113.050 apply to a CMP
application only. DCC 18.113.060 and 18.113.070, with limited exceptions, are CMP approval
criteria only. The standards of DCC 18.113.090 are FMP approval criteria met by the FMP that
are not applicable during the County's review of a tentative plan.

In Gould v. Deschutes County, 79 Or LUBA 561 (2019), LUBA held that challenges to the first
subdivision tentative plan based on issues settled by the CMP and FMP are impermissible
collateral attacks on the Thornburgh CMP and FMP. LUBA found that challenges to Resort
plans for OLUs (dicta) and the wildlife mitigation plans are not permissible. Additionally, LUBA
found that the removal of dams on Deep Canyon Creek and the provision of mitigation water
is required by the FMP and is not relevant to the review of the tentative plan as long as the
tentative plan does not alter the mitigation plan that is a part of the FMP. Gould, 79 Or LUBA
at 583; See Exhibit A, LUBA TP Opinion, page 37-38. During the proceedings for the golf
course site plan, the Board of Commissioners (“Board” and “BOCC") agreed with LUBA's
application of the no collateral attack rule.

The same is the case here. This tentative plan does not propose to modify the CMP or FMP.
Rather, it proposes development authorized by the CMP/FMP. The applicant is not proposing
any change to the mitigation plan, so it is not relevant in this tentative plan review. See
Exhibit 6, LUBA TP Opinion, page 37-38. LUBA also determined, and the Board agreed (See
Exhibit 4: BOCC TP Decision), that compliance with the terrestrial wildlife plan will be
determined by annual reporting as set out in Condition 38 - not during review of the
tentative plan - where the development application does not alter any mitigation
requirement of the FMP mitigation plan. The same reasoning applies to this tentative plan.
See, page 37 of LUBA opinion.

In the Golf Course proceeding the Applicant identified arguments that were impermissible
collateral attacks and the specific issues barred by the rule. The Board in that proceeding
adopted those findings to support approval of the golf course site plan application. See
Exhibit 1: BOCC Golf SP Dec. Exhibit A. It found that DCC 18.113.040(C) requires the applicant
to address only those parts of DCC 18.113 that are relevant criteria for the review of
development applications. This part of the code does not authorize re-litigation of the
relevant approval criteria for approval of the CMP and FMP unless the applicant’s plan
proposes a revision of the CMP/FMP.

The BOCC's Exhibit A is divided into 17 separate categories of issues resolved by the
CMP/FMP, a summary of which is discussed below:

1. Availability of Water - CMP 18.113.070(K). DCC 18.113.070(K) is a CMP approval
criterion, not a site plan criterion. The CMP determined that groundwater and
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mitigation water is available for all resort uses and that there would be no impact to
neighboring wells. No relevant site plan/tentative plan criterion requires the applicant
to revisit these settled issues.

2. Availability of Mitigation Water - CMP DCC 18.113.070(K). Same as 1.

3. Condition 10 of the CMP & FMP. This informational condition has very limited
requirements as noted by the BOCC. Attempts to expand the limited requirements of
this condition to include elements not required by the CMP/FMP are collateral attacks
on the CMP.

4, Availability/Adequacy of Big Falls Ranch Mitigation Water - FMP/FWMP 18.113.070(D).
This was resolved by the FMP's approval of the Fish and Wildlife Mitigation Plan
(“FWMP") and compliance is dictated with its internal annual reporting requirements.

5. Liens on Applicant's water assets impairs its ability to use them. Same as #1.

6. Removal of Deep Canyon Creek Dams - FMP 18.113.070(D). This is a CMP criterion
deferred by the BOCC until review of the FMP. This was resolved with the FMP’s
approval of the FWMP. The applicant isn't proposing any change to the FWMP so this
issue is not a relevant issue in the County's review of this application.

7. Mitigation of Impacts to Wildlife - FMP 18.113.070(D). This was resolved by approval
of the terrestrial wildlife mitigation plan (“WMP’) by the FMP. Unless there is a change
to the WMP, or related plans the Applicant is not required to fill in any details at this
time. Compliance is governed by the annual reporting.

8. Economics, including Affordable Housing - CMP 18.113.070(C)(1-4) &
18.113.050(B)(19). This was resolved in the CMP.

0. Drainage - CMP 18.113.070()). DCC 18.113.070()) is a CMP criterion. Applicant is
addressing the related tentative plan criterion below.

10. Waste-Water Disposal - CMP 18.113.070(L). DCC 18.113.070(L) is a CMP criterion that
was resolved in the CMP with the imposition of Condition 15 requiring a Water
Pollution Control Facility (WPCF) Permit, which applicant has complied with by
obtaining such permit. This tentative plan will comply with the WPCF permit.

11. Traffic and Access - CMP 18.113.050(B)(2) & 18.113.070(G). These issues were
resolved in the CMP, including the imposition of related CMP/FMP Conditions 4, 17
and 29. The Applicant is complying with those conditions.

12. Fire and Safety Issues - CMP 18.113.070(1). This is a CMP criterion resolved in the CMP,

including the imposition of Conditions 4, 17, 19, and 24. According to RRFD, the
serving fire district, until combustible materials are delivered for structures there are
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no fire, water or access issues to address. When they are, the applicant will comply
with those requirements. Those requirements, however, are not land use approval
criteria.

13. Protection, preservation, enhancement and maintenance of Natural Features and
Resources - CMP 18.113.050(B)(1,4,5), & 18.113.070(E). The CMP provides a plan that
dictates how natural features and resources are to be protected. This plan is now a
part of the controlling FMP. Compliance with CMP/FMP Condition 34 and the
CMP/FMP’s rock outcrop preservation plan achieve compliance with site plan criterion
DCC 18.124.060(B). No rock outcroppings are affected in this application as is shown
in the Tentative Plan, TP 2.2.

14. Lighting/Compliance with DCC Section 15.10. This was resolved in the CMP and FMP
by the imposition of Condition #31. This plan is not proposing lighting so this criterion
is irrelevant.

15.  Bend Population Exceeds 100,000. This was resolved when Thornburgh applied for
CMP approval in 2005, a point in time that the population within the Bend UGB was
far less than 100,000. Furthermore, the County’s destination resort map is the sole
basis for determining whether land is eligible for resort siting. ORS 197.455(2). The
County's resort map designates Thornburgh for resort development.

16. Lot of Record. This issue was resolved in the BOCC's CMP decision.

17.  Well Indemnification. This was resolved in the CMP with the imposition of Condition
11. The 2008 FMP decision found that the requirements of Condition 11 were
satisfied. Additionally, well indemnification is not required to achieve compliance with
relevant tentative plan criteria.

PUBLIC AGENCY COMMENTS: The Planning Division mailed notice of the TP application on
July 1, 2021 to several public agencies. Staff received the following responses.

Deschutes County Building Division, Randy Scheid

NOTICE: The Deschutes County Building Safety Divisions code mandates that Access, Egress, Setbacks, Fire
& Life Safety, Fire Fighting Water Supplies, etc. must be specifically addressed during the appropriate plan
review process with regard to any proposed structures and occupancies.

Accordingly, all Building Code required items will be addressed, when a specific structure, occupancy, and
type of construction is proposed and submitted for plan review.

Deschutes County Senior Transportation Planner, Peter Russell
I have reviewed the transmittal materials for file 247-21-000637-TP for 108 single-family residential lots
as part of Phase A in the Thornburgh destination resort at 67555 Cline Falls Highway, aka County
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Assessors Map 15-12-00, Tax Lot 7800. The proposal is consistent with the approved Conceptual Master
Plan (CMP) and Final Master Plan (FMP) and no additional traffic analysis is required.

Board Resolution 2013-020 sets a transportation system development charge (SDC) rate of $4,757 per
p.m. peak hour trip. County staff has determined a local trip generation rate for single-family homes of
0.81 trips per home. Therefore the applicable SDC is $3,853 ($4,757 X 0.81) per single-family home. The
SDC is due prior to issuance of certificate of occupancy; if a certificate of occupancy is not applicable, then
the SDC is due within 60 days of the land use decision becoming final.

THE PROVIDED SDC AMOUNT IS ONLY VALID UNTIL JUNE 30, 2022. DESCHUTES COUNTY'S SDC RATE IS
INDEXED AND RESETS EVERY JULY 1. WHEN PAYING AN SDC, THE ACTUAL AMOUNT DUE IS DETERMINED BY
USING THE CURRENT SDC RATE AT THE DATE THE BUILDING PERMIT IS PULLED.

Deschutes County Road Department, Cody Smith, County Engineer

Prior to construction of road improvements:

e Applicant shall submit road improvement plans to Road Department for approval prior to
commencement of construction pursuant to DCC 17.40.020 and 17.48.060. . Road improvement
plans shall be prepared in accordance with all applicable sections of DCC 17.48 and the approved
master plan

Prior to final plat approval by Road Department:

e Applicant shall complete road improvements according to the approved plans and all applicable
sections of DCC 17.48. Improvements shall be constructed under the inspection of a register
professional engineer consistent with ORS 92.097 and DCC 17.40.040. Upon completion of road
improvements, applicant shall provide a letter from the engineer certifying that the improvements
were constructed in accordance with the approved plans and all applicable sections of DCC 17.48.

o All easements of record or existing rights of way shall be noted on the final plat pursuant to DCC
17.24.060(E),(F), and (H).

e The surveyor preparing the plat shall, on behalf of Applicant, submit information showing the
location of the existing roads in relationship to the rights of way to Deschutes County Road
Department. This information can be submitted on a worksheet and does not necessarily have to
be on the final plat. All existing road facilities and new road improvements are to be located within
legally established or dedicated rights of way. In no case shall a road improvement be located
outside of a dedicated road right of way. If research reveals that inadequate right of way exists or
that the existing roadway is outside of the legally established or dedicated right of way, additional
right of way will be dedicated as directed by Deschutes County Road Department to meet the
applicable requirements of DCC Title 17 or other County road standards. This condition is
pursuant to DCC 17.24.060(E),(F), and (G) and 17.24.070(E)(8).

e Applicant shall submit as-constructed improvement plans to Road Department pursuant to DCC
17.24.070(E)(1).

e Applicant shall submit plat to Road Department for approval pursuant to DCC 17.24.060(R)(2),
100, 110, and 140.
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Central Oregon Irrigation District (COID), Kelly O'Rourke
COID has no facilities or water rights within the project area.

Redmond Fire and Rescue, Wade Gibson, Deputy Fire Marshal

Deputy Fire Marshal Wade Gibson provided comments with regards to (1) water: fire safety during
construction, water supply for dwellings, fire hydrants, and sprinkler systems; (2) access: visible
addressing, street names, exterior doors, gates and walkways, fire apparatus access roads, fire lanes,
aerial access, dead ends, additional access, key boxes, and residential development.

Prineville Bureau of Land Management, Autumn Loewen, Land Law Examiner

At this time, the Prineville BLM has "no comment" on the tentative plan approval for part of Phase A of
the Thornburgh Destination Resort. The tentative plan ("Tentative Plan") including 108 single-family
residential dwelling lots.

Oregon Department of State Lands

We have completed our review of the Wetland Land Use Notification that was prepared for Kameron
DeLashmutt - Kameron DelLashmutt The WLUN form was submitted to the Department for
review/response and given the file number WN2021-0757

The results and conclusions from that review are explained in the attached pdf documents. If the attached
documents are illegible or difficult to open, you may contact the Department and request paper copies.
Otherwise, please review the attachments carefully and direct any questions or comments to Jurisdiction
Coordinator, Jessica Imbrie at (503) 986-5250 or Jessica.Imbrie@dsl.state.or.us. Thank you for your
interest in the project.

@ Wetland Land Use Notice Response

S
SYATE LANDS

S——

Response Page

Department of State Lands (DSL) wne *

Responsible Jurisdiction

Staff Contact Jurisdiction Type Municipality

Local case file # County
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M A state permit is required for 50 cubic yards or more of fll removal or other ground alteration in wetlands,
below ordinary high water of waterways, within other waters of the state, or below highest measured tide.

Closing Information ~

Additional Comments

Based on this site plan, Phase A-1 appears larger than the area approved under WN2021-0609. The site plan
that was provided for WN2021-0609 review (pages 192-215 of application) showed a total of 24 cabin lots
(#103-2186). This site plan includes many more lots and 3 tentative access roads for Phase A-1.

My response below vill address potential impacts for both Phases A-1 and A-2, given that WN2021-0609 did
nol address the entirety of Phase A-1

Many intermittent streams are mapped on the subject site. Based on aerial imagery, it appears that most or all
streams may be ephemeral, but some of them need a site check. Please be aware that if any streams are
intermittent, they are probably jurisdictional. Please contact our department to check streams that flow longer
than directly following rainfall/snovmnelt

k appears that Phases A-1 and A-2 propose impacts to these mapped streams. A permit s required for any
project that totals 50 cubic yards or greater of impacts (fills, removals, or other ground disturbances) below the
ordinary high water line of a jurisdictional stream

This is a preliminary jurisdictional determination and is advisory only.

This report is for the State Removal-Fill law only. City or County permits may be required for the proposed activity

M A Federal permit may be required by The Army Corps of Engineers: (503)808-4373
Contact Information

o For information on permitting, use of a state-owned water, wetland determination or delineation report requirements
please contact the respective DSL Aquatic Resource, Proprietary or Jurisdiction Coordinator for the site county. The
current list is found at: http/Aww.oregon.gov/dslwwpages/wwstaff.aspx

¢ The current Removal-Fill permit and/or Wetland Delineation report fee schedule is found
at: hitps:/iww oregon. govidsWW/Documents/Removal-FillF ees. pdf

Response Date

713012021

Response by: Response Phone:
Jassica Imbrie (503) 986-5250

The following agencies did not respond to the notice:

US Fish and Wildlife Service; Oregon Department of Fish and Wildlife; Oregon Department of
Agriculture; Oregon Department of Transportation Region 4; Water Master District 11; Tumalo Town
District Improvement Company; Redmond City Planning; Redmond School District 2J; Redmond
Parks and Recreation; Redmond Area Parks and Recreation District; Deschutes County Assessor;
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Deschutes County Environmental Health; Deschutes County Environmental Soils Division; and the
Deschutes County Surveyor.

PUBLIC COMMENTS: The Planning Division mailed notice of the application to all property owners
within 750 feet of the subject property on July 1, 2021. As of the date of this document, comments
received are generally summarized here:

e Concerns about limited water being diverted from the planting of crops to recreation while
we face long term drought and increase wildfire risks.

e Golf courses should not be a priority under drought conditions.

e Concerns about the lack of water management and planning for the future of water
resources.

e Concerns about wasted water.

e Farmers are limited in their use of water under drought conditions, why does a golf course
get so much water for non-essential use?

e Concerns that golf course water usage will increase existing problems with drying wells and
worsen existing constraints on irrigation.

e More information is needed to understand the health of our aquifers before we approve
another destination resort.

1l. FINDINGS & CONCLUSIONS

Title 17 of The Deschutes County Code, Subdivisions
Chapter 17.12, Administration and Enforcement

Section 17.12.080, Statement of Water Rights.

All applicants for a subdivision or partition shall be informed by the Planning Director or
his designee of the requirement to include a statement of water rights on the final plat.

FINDING: Staff includes this criterion to inform the applicant of the requirement to include a
statement of water rights on the final plat.

Section 17.12.100, Sale of Subdivision Lots Prohibited Before Final Approval.

No person shall sell any lot in any subdivision until final approval of the land division has
been granted by the County. Final approval occurs when the plat of the subdivision or
partition is recorded with the County Clerk. No person shall negotiate to sell any lot in a
subdivision until a tentative plan has been approved.

FINDING: Staff includes this criterion to inform the applicant of these requirements.
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Chapter 17.16, Approval of Subdivision Tentative Plans.

Section 17.16.030 Informational Requirements

FINDING: Section 17.06.030 identifies the specific information that must be shown on the tentative
plan categorically identified as “general information required”, “information concerning existing
conditions”, “Information concerning proposed subdivision”, and “information for lots located in
Surface Mining (SMIA) zones.” The applicant provided the following response to this requirement:

The applicant has submitted a Tentative Plan and this burden of proof that provides the
information required by (A)(1)-(5) of DCC 17.16.030. The applicant has also submitted a title
report, Attachment B. Will serve letters were previously obtained from Central Electric
Cooperative, Bend Cable Company, High Desert Disposal, Cascade Natural Gas and Century
Link and are attached as Exhibit 26 of this burden of proof.

The resort is within the boundaries of the Deschutes County Rural Fire Protection District #1.
See Exhibit 25: RRFD Annexation Approval. The tentative plan is designed with fire hydrants
spaced pursuant to relevant code and statutes and will be served by a water system designed
to meet the relevant codes and safety requirements.

DCC 18.113.060(G)(1) states that: “The minimum lot area, width, lot coverage, frontage, and
yard requirements and building heights otherwise applying to structures in underlying zones
and the provisions of DCC 18.116 relating to solar access shall not apply within a destination
resort. These standards shall be determined by the Planning Director or Hearings Body at
the time of the CMP.” No solar setbacks were applied during the county’s review of the CMP.

No street trees are required or planned. A transportation impact analysis was provided and
reviewed concurrently with review of the CMP. Exactions were imposed by the County to

offset the impact of full development of all parts of the Thornburgh Destination Resort.

Staff concludes the information requirements of Section 17.16.030 are addressed in the Tentative
Plan application materials.

Section 17.16.040, Protective Covenants and Homeowner Association Agreements.

Landowner covenants, conditions, and restrictions and homeowner association
agreements are not relevant to approval of subdivisions and partitions under DCC Title 17,
unless otherwise determined by the County to carry out certain conditions of approval,
such as road maintenance or open space preservation. Any provisions in such agreements
not in conformance with the provisions of DCC Title 17 or applicable zoning ordinances are
void.

FINDING: The CMP/FMP approval included specific CC&R language by condition of approval. No

other landowner covenants, conditions, or restrictions have been proposed or considered as part
of this application. Staff finds the CC&Rs are necessary to carry out certain requirements, as detailed
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in this decision, related to subdivision and destination resort development. For this reason, Staff
includes a condition of approval requiring the owner to record the CC&Rs concurrent with final plat
recording.

Section 17.16.050, Master Development Plan.

An overall master development plan shall be submitted for all developments affecting land
under the same ownership for which phased development is contemplated. The master
plan shall include, but not be limited to, the following elements:

A. Overall development plan, including phase or unit sequence;

B. Show compliance with the comprehensive plan and implementing land use
ordinances and policies;

C. Schedule of improvements, initiation and completion;

D. Overall transportation and traffic pattern plan, including bicycle, pedestrian and

public transit transportation facilities and access corridors;

Program timetable projection;

F. Development plans for any common elements or facilities;

If the proposed subdivision has an unknown impact upon adjacent lands or lands
within the general vicinity, the Planning Director or Hearings Body may require a
potential development pattern for streets, bikeways and access corridors for
adjoining lands to be submitted together with the tentative plan as part of the
master development plan for the subject subdivision.

m

o

FINDING: The Tentative Plan discussed and reviewed herein implements Phase A-2 of the Final
Master Plan (FMP) Approval granted by the Board of County Commissioners in file no. M-07/MA-08-
6. A master plan addressing the criteria list above was provided by the applicant and approved by
the County in 2007 and amended in 2008. Staff finds this criteria has been satisfied.

Section 17.16.060, Master Development Plan Approval.

The Planning Director or Hearings Body shall review a master development plan at the
same time the tentative plan for the first phase is reviewed. The Planning Director or
Hearings Body may approve, modify or disapprove the master plan and shall set forth
findings for such decision. The Planning Director or Hearings Body may also attach
conditions necessary to bring the plan into compliance with all applicable land use
ordinances and policies. Any tentative plan submitted for the plan area shall conform to
the master plan unless approved otherwise by the County. Master plan approval shall be
granted for a specified time period by the Planning Director or Hearings Body, and shall be
included in the conditions of approval.

FINDING: Please see the applicant's summary provided for “Land Use History” above. Staff finds
this criterion has been met in prior land use applications and approvals. The proposed Tentative
Plan implements Phase A-2 of a previously approved Master Development Plan. Compliance with
the conditions of approval applied to the Master Plan approval are discussed herein.
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Section 17.16.070, Development Following Approval.

Once a master plan is approved by the County, the plan shall be binding upon both the
County and the developer; provided, however, after five years from the date of approval of
the plan, the County may initiate a review of the plan for conformance with applicable
County regulations. If necessary, the County may require changes in the plan to bring it
into conformance. .

FINDING: The FMP was approved in 2007 and amended in 2008. The County has not initiated a
review of the plan for conformance with applicable regulations. The applicant voluntarily pursued
land use application 247-21-000553-MC to amend the CMP/FMP to conform to changes in State and
County Destination Resort Rules regarding Overnight Lodging Units to State and County Destination
Resort Rules. The appeal period for the administrative decision approving file 247-21-000553-MC
ends October 12, 2021; the decision is not yet final.

Section 17.16.080, Tentative Plan as a Master Plan.

A. As an alternative to the filing of a master plan for phased development, the
applicant may file a tentative plan for the entire development. The plan must
comply with the provisions of DCC Title 17 for tentative plans.

B. If the applicant proposed to phase development, he shall provide sufficient
information regarding the overall development plan and phasing sequence when
submitting the tentative plan.

C. If the tentative plan is approved with phasing, the final plat for each phase shall be
filed in accordance with DCC 17.24.020 through 17.24.110.

FINDING: The CMP/FMP approval is the master plan for the subject property. The applicant
proposes to develop the tentative plan in 4 separate sub-phases as shown on page TP 3.5 of the
application. The applicant notes the phasing sequence will be in numerical order but that Phase A-
2-3 may be developed prior to Phase A-2-2, and some or all of the phases may be developed and
platted together. The applicant has stated their intention to file the initial final plat within two years
of the date the tentative plan approval is final unless an extension is granted. Subsequent phases will
be filed within three years of the recording dates of the final plat for the first phase. As noted under
subsection (C), each phase must be filed in accordance with DCC 17.24.020 through 17.24.110. Staff
includes a condition of approval to ensure compliance.

Section 17.16.100. Required Findings for Approval.

A tentative plan for a proposed subdivision shall not be approved unless the Planning
Director or Hearings Body finds that the subdivision as proposed or modified would
meet the requirements of this title and Titles 18 through 21 of this code and is in
compliance with the comprehensive plan. Such findings shall include, but not be
limited to, the following:

FINDING: This decision addresses the requirements of Chapters 17 and 18, as well as compliance
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with the FMP. The requirements of the Comprehensive Plan are codified within the Zoning
Ordinance. Because no change to the Comprehensive Plan is sought by this application,
conformance with Chapters 17 and 18 also indicates conformance with the Comprehensive Plan.

A. The subdivision contributes to the orderly development and land use patterns in the
area, and provides for the preservation of natural features and resources such as
streams, lakes, natural vegetation, special terrain features, agricultural and forest
lands and other natural resources.

FINDING: Previous Deschutes County approvals of the CMP and FMP for the destination resort
demonstrated general compliance with the criteria for orderly development and land use patterns
in the area. In response to this criterion, the applicants stated:

Compliance with Title 17 is addressed in proposed findings in this burden of proof. The
development facilitated by approval of the subdivision has been determined to meet the
requirements of DCC Title 18 by approval of the CMP and FMP. Additionally, the subject
property and adjoining property owned by the State of Oregon is mapped by the County's
comprehensive plan for development for destination resort development, as well as
approved for such development by the CMP/FMP.

The requirements of the comprehensive plan are general and have been codified in the
County's development ordinances. No amendment of the plan is proposed. Compliance with
the subdivision code and CMP/FMP achieves compliance with the comprehensive plan. In
addition, the proposed subdivision complies with the FMP that incorporates all relevant
provisions of the CMP. It was approved, in part, because it was consistent with the
comprehensive plan. The CMP and FMP approval process assured that future development,
including this subdivision, will be orderly and that it will fit the land use pattern of the area.
The resortis located in close proximity to the Eagle Crest destination resort and will continue
that pattern of development.

As noted above, and in Exhibit C, issues related to access, water, sewer and utilities were fully
analyzed and resolved through the CMP and FMP approval process ensuring they would be
provided in an orderly fashion to accommodate the uses allowed within the resort. These
approvals also ensure pedestrian, vehicular and bicycle access throughout the resort. With
similar evidence, the hearing officer, in the approval of the tentative plan for phase A-1 found
that this criterion had been met.

In addition, approval of the CMP required the preservation of natural features and resources
through compliance with 18.113.050(B)(1), (B)(4), (B)(5), and 18.113.070(E). During the CMP
the applicant provided numerous reports and documents relevant to the above criteria,
including: The Natural Characteristics and Geology Report from Newton Consultants, The
Wildlife and Habitat report from Tetra Tech and the Open Space Management Plan.

During the CMP applicant provided extensive details how it would use a concerted effort and
a"light touch” to preserve and maintain the features and feel of the property and take efforts
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to preserve and encourage old growth juniper woodlands, and that rock outcrops would be
preserved wherever possible. The CMP showed the topography of the site, that the buttes
themselves provide the Thornburgh property 700 feet of elevation change, that golf and
lakes are located on the lower lands and that the homesites above are largely reached by
single loaded roads to protect the views. In the CMP, the BOCC found that while there are
resources worth preserving the site didn't have any important natural features, that tree and
rock outcrops didn’t qualify under the definition. With the addition of Condition 34 to protect
disturbed open space areas the BOCC found the criterion to be met and the issues resolved.

In the appeal for the Golf Course and Lakes Site Plan the BOCC found the CMP criterion to
be broader than the related requirements of DCC 18.124.060(B) and; that an attack on issues
related to the protection and preservation of natural resources and features was an
impermissible collateral attack on the CMP. See Exhibit 1: BOCC Golf Decision, Exhibit A. The
CMP requirements are far broader than the requirements of this section 17.16.100 so
achieve compliance with the CMP.

The criterion has been met for this tentative plan.

Staff concurs. Additionally, while the subject property is zoned for agricultural use, the Destination
Resort Combining Zone allows for the establishment of the proposed use. Lastly, the FMP approval
will require the preservation of a significant portion of the overall resort as undeveloped open
space. For these reasons, Staff finds this criterion will be met.

B. The subdivision would not create excessive demand on public facilities, services and
utilities required to serve the development.

FINDING: The applicant provides the following statement:

The impacts from the entire resort were contemplated, analyzed and reviewed at the time
of the CMP and FMP approvals with respect to demand on public facilities, services and
utilities. The CMP included an Economic Report by Peterson Economics (See Exhibit 28, pages
12-15 Excerpts of the Peterson Report) as required by DCC 18.113.050(B)(19) that addressed
this issue. The report shows that the resort will provide an overwhelming financial benefit to
public facilities and services as a result of the substantial new taxes generated versus the
minimal use of any public services and facilities created.

The resort will not use public sewage or water utilities and will not create any demand
whatsoever on public utilities that provide those services. The FMP authorized the
development of water and sewer facilities to serve the resort. The applicant received
approval from the Department of Health and Human Services (DHS) in 2006 to develop a
drinking water system to serve the resort which was approved by the FMP and is resolved.
Consistent with the CMP and FMP approvals, a site plan that included one reservoir and two
wells needed to serve this development was approved.
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The CMP required that the applicant obtain a permit for a Water Pollution Control Facility to
serve the resort's sewage needs. This was applied for and approved by DEQ in 2007. This
plan was accepted and approved by the FMP. Permit #977607 is in good standing. The permit
included authorization for a drainfield to be used until the resort would generate sufficient
sewage volume to require the treatment plant. The general location planned for the
community sewage treatment plant was shown on the FMP map, A-3. The drainfield which
was approved as part of the Phase A-1 tentative plan and site plan mentioned above will be
located in the same area.

The primary access point to the development will be from Cline Falls Road. Secondary
emergency access will be provided by two roads shown on approved FMP map A.7.1. One
accesses Cline Falls Highway and the other accesses Eagle Crest Drive to the north. Both
roads are shown on the tentative plan. If not developed earlier under the authority of a prior
land use approval such as the Phase A-1 or Golf Course site plan, the applicant will improve
these roads. Roads will be improved as approved by the Phase A-1 tentative plan and the
Golf Course site plan. See, TP Sheets 3.2 and 3.3 Attachment A.

The property is served by the Redmond Fire and Rescue and by the Deschutes County
Sheriff's office. Electricity is currently being supplied and will continue to be provided by
Central Electric Cooperative. Will serve letters from CEC and the resort's other utilities are
included in Exhibit 26. The adequacy of these services and the demands placed on them by
the resort was determined to be acceptable by the approval of the CMP/FMP.

In the previous proceedings for the phase A-1 tentative plan numerous parties raised
concerns about the overall impacts of a development the size of the Thornburgh Resort on
natural resources. Those issues were resolved by the CMP/FMP and further attacks are
impermissible collateral attacks on those prior approvals. See Exhibit 1: BOCC SP Dec,,
Exhibit A. Further it is not relevant to the review of this tentative plan. These criteria are met.

A comment letter was provided by Redmond Fire and Rescue with regards to fire safety during
construction, fire hydrant access, property accessibility, and visible addressing; no concerns were
expressed regarding their ability to serve the proposed development so long as their requirements
were addressed. No comments expressing concern were received from the Sheriff's Office. The
applicant has indicated in application materials they received will-serve letters from Central Electric
Cooperative. As noted by the applicant, the FMP authorized the development of water and sewer
facilities to serve the resort. As such, the resort will not use public sewage or water utilities and will
not result in new demand on existing public utilities that provide those services. For these reasons,
Staff finds this criterion will be met.

C The tentative plan for the proposed subdivision meets the requirements of Oregon
Revised Statutes Section 92.090.

FINDING: The relevant provisions of ORS 92.090 and the proposal's compliance with those
provisions are addressed in the findings below.
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ORS 92.090(1) Subdivision plat names shall be subject to the approval of the county
surveyor or, in the case where there is no county surveyor, the county assessor. No
tentative subdivision plan or subdivision plat of a subdivision shall be approved which
bears a name similar to or pronounced the same as the name of any other subdivision in
the same county, unless the land platted is contiguous to and platted by the same party
that platted the subdivision bearing that name or unless the party files and records the
consent of the party that platted the contiguous subdivision bearing that name. All
subdivision plats must continue the lot numbers and, if used, the block numbers of the
subdivision plat of the same name last filed. On or after January 1, 1992, any subdivision
submitted for final approval shall not use block numbers or letters unless such subdivision
is a continued phase of a previously recorded subdivision, bearing the same name, that has
previously used block numbers or letters.

FINDING: A condition of approval is included to ensure compliance with this criterion.

ORS 92.090(2) No tentative plan for a proposed subdivision and not tentative plan for a

proposed partition shall be approved unless:

(a) The streets and roads are laid out so as to conform to the plats of subdivisions and
partitions already approved for adjoining property as to width, general direction
and in all other aspects unless the city or county determines it is in the public
interest to modify the street or road pattern.

(b) Streets and roads held for private use are clearly indicated on the tentative plan
and all reservations or restrictions relating to such private roads and streets are set
forth thereon.

(c) The tentative plan complies with the applicable zoning ordinances and regulations
and the ordinances and regulations adopted under ORS 92.044 that are then in
effect for the city or county within which the land described in the plan is situated.

FINDING: The roads in this subdivision have been laid out to conform to the roads approved in the
adjoining property, Phase A-1, and the golf c
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