
REVIEWED

LEGAL COI-INSEL

For

After Recording Return to:
Deschutes County
Community Development Department
147 NW Lafayette Street
Bend, OR 97703

IMPROVEMENT AGREEMENT

This Improvement Agreement ("Agreement"), relating to the construction and installation of
certain required improvements (the "Required Improvements," as defined below in Section 4) on
Phase 8, within the Westgate Subdivision, is by and between DESCHUTES COI-INTY, OREGON,
a political subdivision of the State of Oregon ("County") and Empire Westgate LLC
("Developer").

RECITALS:

Developer filed an application for final subdivision plat approval for the tentative
subdivision plan approved under File No. 247-19-000500-MP and247-19-000501-TP (the

"LandUse Approval") prior to the completion of the Required Improvements.

Deschutes County Code (DCC) Section 17.24.120 provides Ihat a developer may, in lieu
of completing improvements specified in tentative plan approval prior to filing a frnal
subdivision plat, enter into an agreement with the County and provide a good and sufficient
form of security to provide for the completion of such improvements.

The Required Improvements under this Agreement do not constitute a Public Improvement
as the term is defined in ORS 2794.010(l)(cc).

County and Developer desire to enter into this Agreement in order to establish the
obligation and to secure completion of the Required Improvements following recording of
the final plat for the Land Use Approval.

NOW THEREFORE, IT IS HEREBY AGREED BY AND BETWEEN THE PARTIES
above mentioned, for and in consideration of the mutual obligations hereinafter stated, as follows:

1. Recitals. The Recitals to this Agreement set forth above are hereby incorporated herein as

if fully set out, shall constitute contractual provisions and are not mere recitals.
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2. Real Property Description. The real property subject to this Agreement (the "Real
Property") is identified as Map and Tax Lot 1711350001200 and more particularly described on
the attached Exhibit A. This Agreement shall be recorded against and shall encumber the Real
Property and every developable unit of land lawfully created from the Real Property (each, a"Lof')
subject to Section 20 below.

3 Exhibits. The exhibits listed below and attached to the Agreement are hereby incorporated
herein by reference:

ExhibitA&B- Legal description of Real Property.

Exhibit C - List of Required Improvements.

Exhibit D - Copy of Land Use Approval.

Exhibit E - Bond Instrument.

4. Identification of Required Improvements. Developer shall install and complete, or
cause to be installed and completed, the improvements listed in Exhibit C and required by the Site
Plan set forth in Exhibit B to the extent that same remain to be completed (the "Required
Improvements").

5. Construction of Required Improvements.

5.1 Developer shall install and complete the Required Improvements in accordance

with the plans and construction specifications related thereto and to any additional
County and/or State of Oregon specifications or applicable regulations. Developer
shall cause the Required Improvements to be completed in compliance with the

applicable codes, regulations, and laws then in effect.

5.2 Developer shall promptly repair any damage to existing and new roads, water lines,
stormwater facilities, and similar facilities within and without the Real Property,
which are caused by the installation of the Required Improvements.

5.3 Developer shall schedule final inspections and shall have the Required
Improvements in a condition determined by County to be sufficient not later than

one year from the date the final plat is recorded (the "Completion Date").

6. Warranty of Improvements.

6.1 For twelve (12) months following the Completion Date ("Warranty Period")
Developer hereby warrants that (i) the Required Improvements, and any corrective
work, shall remain free from defects in materials or workmanship, (ii) the Required
Improvements shall continue to meet all plan and construction specifications (iii)
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6.2

6.3

6.4

that the Required Improvements shall continue to meet any County and/or State of
Oregon specifications or applicable regulations as noted in Section 5.1.

If the warranty obligations set forth in Section 6.I are not satisfied, County will
provide notice to Developer of any required corrective work and a reasonable
timeframe in which the corrective work must be initiated and completed.
Notwithstanding the foregoing, County may initiate corrective work without
notice to Developer in the event of an emergency.

To secure warranty obligations pursuant to DCC 17.24.120(AX5) and this Section
6, upon completion of the Required Improvements and prior to the Developer
scheduling a final inspection pursuant to Section 5.3, Developer shall deposit with
the County a one-year warranty bond, or other security acceptable to County,
equivalent to ten-percent (10%) of the construction costs of such Required
Improvements ("Warranty Security").

If Developer fails to timely initiate or complete work as provided in Section 6.2, or
in the event of an emergency, County may draw upon the Warranty Security during
the Warranty Period to perform the corrective work in the same manner as Section
8.4.

7. License to Enter and Remain on Property.

7.1 During the term of this Agreement, Developer hereby grants County and County's
employees, engineers, consultants, agents, contractors, subcontractors and
suppliers license to come onto and remain on the Real Property as necessary to
make inspections of the Required Improvements.

7.2 After the Default Grace Period specified in Section 8.2 or to correct an issue during
the Warranty Period specified in Section 6.2, and after providing notice to
Developer, County or its employees, engineers, consultants, agents, contractors,
subcontractors and suppliers may enter onto and remain on the Real Properly and
may cause the Required Improvements to be completed.

8. Right to Draw on Security.

8.1 Upon failure of the Developer to complete the Required Improvements as required
under Section 5.3 above by the Completion Date, County shall notifz Developer in
writing of such failure (the "Default Notice").

Upon receipt of the Default Notice, Developer shall have thirty (30) days to
complete the Required Improvements to the condition required under Section 5 (the
"Default Grace Period").

Should Developer fail to complete the Required Improvements within the Default
Grace Period, County may, at its sole discretion, cause incomplete or unsatisfactory
Required Improvements to be completed.
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8.4

8.5

8.6

If County causes the Required Improvements to be completed, County may draw
upon the Security for any and all costs and expenses incurred by County including,
but not limited to, attorneys and engineering fees, and costs and expenses
reasonably anticipated or projected by the County to be incurred by the County, in
construction and/or completion of the Required Improvements.

If County affirmatively elects (with written documentation of same signed by the
Chair of the Board of County Commissioners) not to cause the Required
Improvements to be completed, County shall within 180 days cause the Security to
be released to Developer.

For the purposes of this Agreement and access to any security offered and accepted
to secure Developer's performance, Developer's failure to complete the Required
Improvements shall include failure to install or have installed any portion of the
Required Improvements to the standards required under Section 5 above.

9. No County Guarantee. County does not warrant or guarantee that any of the Required
Improvements referred to in this Agreement will be constructed, maintained or operated.

10. License to Use Permits, Specifications and Plans

10.1 If County determines that any portion of the Required Improvements have notbeen
completed as required by Section 5 above or remain free of defects during the
Warranty Period as required by Section 6, Developer shall, upon request of the
County, license and assign to County all of Developer's, applicable permits, plans,
specifications, shop drawings, instruments, permits and approvals, and other
documents necessary or useful in the completion or repair of or related in any
manner to the applicable Required Improvements.

10.2 Developer shall ensure that any contracts for supply of labor and materials used in
connection with constructing Required Improvements are assignable to the County.

10.3 Upon such request, Developer shall deliver or shall cause to be delivered, physical
possession of such permits, plans, specifications, shop drawings, instruments,
permits, approvals, and other documents to the County.

10.4 County may sub-assign or license the rights referred to in this Section 10 for any
purpose without further approval from Developer.

11. No Third-Party Beneficiaries.

11.1 Counfy and Developer are the only parties to this Agreement and are the only
parties entitled to enforce its terms.
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12.

13.

ll.2 Nothing in this Agreement gives or provides any benefit or right, whether directly,
indirectly, or otherwise, to third persons.

Restoration of Monuments. Developer shall restore any monument erected or used for
the purpose of designating a survey marker or boundary of any town, tract, plat or parcel
of land that is broken, damaged, removed or destroyed, during the course of work provided
for or anticipated by this Agreement, whether intentional or otherwise, by the Developer
or Developer's agents, employees, independent contractors, or persons or entities other
than County.

Costs of Inspection. Developer shall pay to County the actual costs incurred by County in
the inspection of the completed Required Improvements plus any fees, such as legal review
fees, plan review fees and structural, electrical, plumbing and other specialty codes
inspection fees normally associated with the review and inspection of any improvements
on the Real Property.

14. Security for Required Improvements.

l4.l Attached as Exhibit D is a copy of a performance bond in the amount of One
Hundred Sixty Thousand, Seventy-Four Dollars ($160,074.00), (the "security").

14.2 As used herein, the issuer of the Security is referred to as "Suret5/."

14.4 Cost Notice Update

14.4.1 County, in reasonable intervals, may require the Developer to provide an
updated construction cost estimate for the then remaining Required
Improvements (the "Cost Update Notice").

14.4.2 Upon receipt of the Cost Update Notice, the Developer shall have thirfy (30)
days to provide the updated construction cost estimate (the "Developer's
Response").

14.4.3 Upon receipt of the Developer's Response, or if no Response is received
within the thirty (30) day period, if the County reasonably determines that
the Developer's obligations under this Agreement together with the
Security do not provide adequate financial assurance for completion of the
Required Improvements, the County shall have the option to require
Developer to increase the amount of the Security and to memorialize such
increase in an amendment to this Agreement (the "Security Amendment").

14.4.4 If the County requires Developer to increase the amount of the Security,
Developer shall also file the application fees and materials to amend this
Agreement to memorialize the Security Amendment within thirty (30) days
of receipt of the County's notice to increase the Security.
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14.4.5 If Developer fails or refuses to increase the amount of Security as directed
by the County, such failure or refusal shall be considered failure of the
Developer to complete the Required Improvements as required under
Section 5 and the County may draw upon the Security pursuant to Section
8.

15. Developer's Obligation for Costs.

15.1 Developer expressly acknowledges, understands, and agrees that this Agreement
shall not relieve Developer from the obligation to complete and fully pay for the
Required Improvements, to warranty those Required Improvements, and other
costs and fees set forth in this Agreement.

15.2 Should Developer default in its obligation to complete the Required Improvements
as required by Section 5 or warranty those Required Improvements as required by
Section 6, Developer agrees to compensate County for all costs, fees, charges and
incurred expenses related to Developer's default.

16. Release of Security or Obligation.

16.1 County shall release the Security less any Warranty Security within thirty (30)
calendar days of Developer requesting in writing that the Security be released
following the final inspection and approval of the Required Improvements. County
shall release the Warranty Security within thirty (30) calendar days of the
Developer requesting in writing that the Warranty Security be released following
the Warranty Period.

16.2 County may, at the County's discretion and consistent with applicable law, release
Developer from any of Developer's obligations under the terms and conditions of
this Agreement.

16.3 County's release of any of Developer's obligations shall not be construed as a
waiver of County's right to require fulI compliance with the remainder of this
Agreement and Developer's obligation to satisfii any costs, fees, charges and
expenses incurred in completion or repair of the Required Improvements.

17. Shortfall in Security

l7.l If the amount available to be drawn from the Security or Warranty Security is less

than the costs and expenses anticipated to be incurred, or actually incurred, by
County, including, but not limited to, attomeys and engineering fees, County may
apply the proceeds of the Security or Warranty Security to the anticipated or actual
costs and expenses of completion or repair of the Required Improvements.

17.2 Developer shall be responsible and liable for any shortfall between the actual costs
and expenses of completion or repair of the Required Improvements, including, but
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18.

not limited to, attomeys and engineering fees, and the amount of the Security or
Warranty Security available to fund such costs and expenses.

Incidental Costs. Without limiting the generality of Section 17, if the proceeds of the
Security or Warranty Security are not remitted to County within the timeframe set forth in
the Security or Warranty Security after County provides written notice to Surety in the
form prescribed by the Surety, or the Required Improvements are not installed within a
reasonable time period determined and specifically identified by County after County
provides notice to Developer and/or Surety, then County's costs of completing andlor
repairing the Required Improvements, the costs of obtaining the proceeds of the Security,
Warranty Security, or other security, all incidental costs to the extent not covered by the
Security, Warranty Security, or other security, and liquidated damages calculated at the
rate of $500 per day shall be added to the amount due to County from Developer, and shall
be paid to County by Developer, in addition to and with all other amounts due hereunder.

19. Successors in Interest.

19.1 The original of this Agreement shall be recorded with the Deschutes County Clerk
and shall be a condition and covenant that shall run with the Real Property including
any lots created from the Real Property (each a "Lot").

19.2 It is the intent of the parties that the provisions of this Agreement shall be binding
upon the parties to this Agreement, and subject to the terms contained in Section
20, their respective successors, heirs, executors, administrators, and assigns, and
any other party deriving any right, title or interest in or to the Real Property or any
Lot, including any person who holds such interest as security for the payment of
any obligation, including a mortgagee or other secured party in actual possession
of said Real Property by foreclosure or otherwise or any person taking title from
such securify holder.

20. Lot Purchasers

20.1 Notwithstanding the terms of Section 19, the terms of this Section 20 shall apply to
each Lot lawfully created from the Real Property in accordance with the Land Use
Approval.

20.2 Each Lot shall be conveyed free of any obligation to pay money or complete any
obligation arising from or related to this Agreement.

20.3 The owner of a Lot, other than Developer, is under no obligation or burden to
complete the terms and conditions of this Agreement.

20.4 The purpose for the recordation of this Agreement is to place owners and
prospective purchasers on notice of the Agreement's terms, that the County has no
obligation to construct the Required Improvements or any portion of the Required
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Improvements, and the Agreement does not in any way guarantee that any of the
Required Improvements will be constructed.

20.5 The Agreement conveys no right or right of action by a Lot owner, other than
Developer, against the County for any act or omission of the County including, but
not limited to, County decisions or acts that required or authorized the Required
Improvements, or any part of the Required Improvements, not being constructed.

21. Binding Authorization. By signing this Agreement, each signatory signing in a

representative capacity, certifies that the signer is authorized to sign the Agreement on
behalf of and bind the signer's principal.

22. Expiration.

22.1 This Agreement shall expire after the conclusion of the Wananty Period, or by the
County's express written release of Developer from this Agreement.

22.2 Upon expiration, County shall provide Developer with a document in recordable
form, formally evidencing such expiration within thirty (30) days of such a request
from Developer.

23. Survival. County's rights under this Agreement, including County's right to draw upon
the Security or Warranty Security in whole or in part, and Developer's obligation to pay
the full costs and expenses of completing the Required Improvements and repairs or
replacements required herein along with any licenses granted in this Agreement and any
costs of enforcement of this Agreement, shall survive the expiration of this Agreement.

24. No Agency.

24.1 It is agreed by and between the parties that Developer is not carryingout a function
on behalf of County, and County does not have the right of direction or control of
the manner in which Developer completes performance under this Agreement nor
does County have a right to exercise any control over Developer's activities.

24.2 Developer is not an officer, employee or agent of County as those terms are used
in ORS 30.265.

25 No Joint Venture or Partnership. County is not, by virtue of this Agreement, a partner
or joint venturer with Developer in connection with the Site Plan, the Required
Improvements, the Real Property, or any Lot and shall have no obligation with respect to
Developer's debts, obligations or other liabilities of each and every nature.

26. Liens.
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27

26.1 Developer shall pay as due all claims for work done on and for services rendered
or materials furnished to the Real Property and shall keep the Real Property free
from liens.

26.2 If Developer fails to pay any such claims or to discharge any lien, County may do
so and collect the cost plus ten percent (10%) from the Developer or Surety;
provided, however, County may not pay such claims or discharge any lien while
Developer is timely disputing the validity of such claims or liens.

26.3 Such action by County shall not constitute a waiver of any right or remedy that
County may have on account of Developer's failure to complete the Required
Improvements or failure to observe the terms of this Agreement.

Indemnification. The County shall not be responsible for any injury to any and all persons

or damage to property caused directly or indirectly by reason of any and all activities
(including inaction) of Developer under this Agreement and on the Real Property;
Developer further agrees to defend, indemnifu and save harmless County, its officers,
agents and employees from and against all claims, suits, actions, damages, costs, losses

and expenses in any manner resulting from, arising out of, or connected with any such
injury or damage.

Limitation of Liability. County's liability, if any, pursuant to this Agreement is subject to
the Oregon Tort Claims Ac! ORS 30.260 to 30.300.

Attorney Fees and Costs. In the event an action or suit or proceeding, including appeal
therefrom, is brought by any party arising directly and/or indirectly out of the provisions
of this Agreement or the interpretation thereof, for Developer's failure to complete the
Required Improvements or to observe any of the terms of this Agreement or the
interpretation thereof, County shall be entitled to recover, in addition to other sums or
performances due under this Agreement, reasonable attorney's fees and costs as the court
may adjudge in said action, suit, proceeding or appeal.

30. Waiver.

30.1 Waiver of the strict performance of any provision of this Agreement shall not
constitute the waiver of any other provision or of the Agreement.

30.2 No waiver may be enforced against the County unless such waiver is in writing and
signed by the County.

31. Compliance with provisions, requirements of Federal and State laws, statutes, rules,
regulations, executive orders and policies. Debt Limitation.

31.1 This Agreement is expressly subject to the debt limitation of Oregon counties set

forth in Article XI, Section 10, of the Oregon Constitution.
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31.2 Any provisions herein that conflict with applicable law, including but not limited
to DCC 17.24.120 and I7 .24.130, are deemed inoperative to that extent.

31.3 Additionally, Developer shall comply with any requirements, conditions or
limitations arising under any Federal or State law, statute, rule, regulation,
executive order and policy applicable to the Required Improvements.

31.4 If this Agreement is in any manner construed to constitute the lending of the
County's credit or constitute a debt of County in violation of Article XI, Section
10, of the Oregon Constitution, this Agreement shall be void.

32. No Inducement. No representations, statements, or warranties have induced the making
and execution of this Agreement other than those herein expressed.

33. Governing Law.

33.1 This Agreement shall be govemed by and construed in accordance with the laws of
the State of Oregon without regard to principles of conflicts of law.

33.2 Any claim, action, suit or proceeding (each a "Claim") between County and
Developer that arises from or relates to this Agreement shall be brought and
conducted solely and exclusively within the Circuit Court of Deschutes County for
the State of Oregon; provided, however, if a Claim shall be brought in a federal
forum, then it shall be brought and conducted solely and exclusively within the
United States District Court for the District of Oregon in Eugene, Oregon.

33.3 By signing below, Developer hereby consents to the in personam jurisdiction of the
courts identified in Section 33.2.

33.4 The parties agree that the UN Convention on International Sales of Goods shall not
apply.

34. Severability. If any term or provision of this Agreement is declared by a court of competent
jurisdiction to be void, invalid or unenforceable in one respect, the validity of the term or
provision in any other respect and that of the remaining terms and provisions shall not be
affected, and the rights and obligations of the parties shall be construed and enforced to the
extent possible.

35. Counterparts.

35.1 This Agreement may be executed in several counterparts, all of which when taken
together shall constitute one Agreement binding on all parties, notwithstanding that
all parties are not signatories to the same counterpart.

35.2 Each copy of this Agreement so executed shall constitute on original.
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35.3. If this Agreement is signed in counterpart, each counterpart shall be recorded as

provided herein for the recording of this Agreement.

36. Notice.

36.1 Except as otherwise expressly provided in this Agreement, any communications
between the parties hereto or notices to be given hereunder shall be given in writing
to Developer or County at the address or fax number set forth below or to such
other addresses or fax numbers as either parfy may hereafter indicate in writing.

36.2 Delivery may be by personal delivery, facsimile, or mailing the same, postage
prepaid.

36.2.1 Communication or notice by personal delivery shall be deemed delivered
when actually given to the designated person or representative.

36.2.2 Any communication or notice sent by facsimile shall be deemed delivered
when the transmitting machine generates receipt of the transmission.

36.2.3 To be effective against County, such facsimile transmission shall be
confirmed by telephone notice to County's Director of Administrative
Services.

36.2.4 Any communication or notice mailed shall be deemed delivered five (5)
days after mailing. Any notice under this Agreement shall be mailed by first
class mail or delivered as follows:

To Developer To County:

Empire Westgate LLC
Kevin Spencer
63026 NE Lower Meadow Drive
Suite 200
Bend, OR 97701

Deschutes County Administration
County Administration
1300 NW Wall Street, Ste 200
Bend, Oregon 97703
Fax No. 541-388-4752

37. Time is of the Essence. Time is of the essence of each and every provision of this
Agreement.

38. Captions.

38.1 The captions contained in this Agreement were inserted for the convenience of
reference only.
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40.

38.2 Captions do not, in any manner, define, limit, or describe the provisions of this
Agreement or the intentions of the parties.

39. Amendment.

39.1 The Agreement may only be amended by written instrument signed by both parties
and recorded, except that an amendment shall not be recorded against any Lot other
than Lots then owned by Developer.

39.2 For purposes of Section 39.1, the signatures of the County shall be the signatures
of the Board of Commissioners, Board Chair, or County Administrator.

39.3 Developer shall make application and pay the applicable fee to bring a proposed
amendment before the County.

Merger Clause. This Agreement and the attached exhibits constitute the entire agreement
between the parties and supersedes any and all prior or contemporaneous negotiations
and/or agreements among the parties, whether written or oral.

41. Effective Date. Notwithstanding mutual execution of this Agreement, this Agreement
shall not become effective until recorded.

Dated this of 2022 BOARD OF COTINTY COMMISSIONERS
OF DESCHUTES COLINTY, OREGON

PATTI ADAIR, Chair

ANTHONY DEBONE, Vice-Chair
ATTEST:

Recording Secretary PHIL CHANG, Commissioner

STATE OF OREGON, County of Deschutes ) ss.

Before me, a Notary Public, personally appeared PATTI ADAIR, ANTHONY DEBONE,
PHIL CHANG, the above-named Board of County Commissioners of Deschutes County, Oregon
and acknowledged the foregoing instrument on behalf of Deschutes County, Oregon.

DATED this _ day of 2022
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Notary Public, State of Oregon

DArED tr,irpfiuy or M$rffltu 2022 D

TE LLC
BY: KEVIN SPENCER
ITS:MANAGER

STATE OF OREGON, County of Deschutes ) ss.

Before me, a Notary Public, personally appeared Kevin Spencer, and acknowledged the
foregoing instrument as the Manager on behalf of Empire Westgate LLC.

DATED tnisQ4dayof llla.c-h .2022

Notary Public, Sta
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EXHIBIT,,A"

LAND LOCATED IN THE NORTHEAST 1,/4 OF SECTION 35, TOWNSHIP 17 SOUTH, RANGE 1.1EAST,
WILLAMETTE MERIDIAN, DESCHUTES COUNry, OREGON, MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

BEGINNING AT THE SOUTHEAST CORNER OF LOT 83, WESTGATE PHASES 5, 5, & 7, DESCHUTES COUNTY,
OREGON;

THENCE NORTH 26"3.4'04" WEST 466.45 FEET;

THENCE ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 665.00 FEET, AN ARC LENGTH
oF 38,47 rEEl A TOTAL ANGLE OF 03"18',5t ", AND A CHORD WHTCH BEARS NORTH 62"06',30" EAST
38.46 FEET;

THENCE NORTH 29"32'55" WEST 3O.OO FEET;

THENCE NORTH 28"32'OO" WEST 421.62 FEET;

THENCE NORTH 39'30'].0" EAST 483.54 FEET;

THENCE ALONG THE ARC OF A CURVE TO THE RIGHT HAVING A RADIUS OF 3OO.OO FEET, AN ARC LENGTH
ot 264.84 FEET, A TOTAL ANGLE OF 50'34',52", AND A CHORD WHTCH BEARS NORTH 64"47'36" EAST
256,33 FEET;

THENCE SOUTH 89"54'58" EAST 752.35 FEET;

THENCE ALONG THE ARC OF A CURVE TO THE RIGHT HAVING A RADIUS OF 515.00 FEET, AN ARC LENGTH
AF L29.27 FEET, A TOTAL ANGLE OF 1"4'22'55", AND A CHORD WHICH BEARS SOUTH 23'34'46" WEST
128.93 FEET;

THENCE SOUTH 30"46'!3" WEST 120,44 FEET;

THENCE ALONG THE ARC OF A CURVE TO THE LEFT HAVING A RADIUS OF 585.00 FEEI AN ARC LENGTH
OF I27.38 FEET, A TOTAL ANGLE OF 12"28'33", AND A CHORD WHICH BEARS SOUTH 24"31'57" WEST
127.73 FEET;

THENCE SOUTH L8"17'40'' WEST 203.99 FEET;

THENCE ALONG THE ARC OF A CURVE TO THE RIGHT HAVING A RADIUS OF 1965.00 FEET, AN ARC
LENGTH OF 298,02 FEET, A TOTAL ANGLE OF 08"41'23", AND A CHORD WHICH BEARS SOUTH 22"38'22"
WEST 297.73 FEET;

THENCE SOUTH 26'59'03" WEST 456.39 FEET;

THENCE ALONG THE ARC OF A CURVE TO THE RIGHT HAVING A RADIUS OF 1465.00 FEET, AN ARC
LENGTH OF 1I6,7t FEET, A TOTAL ANGLE OF 04"33'52", AND A CHORD WHICH BEARS SOUTH 29"15'59"
WEST 115.67 FEET;

THENCE NORTH 89'57'40' WEST 294.72 FEET TO THE POINT OF BEGINNING.

CONTAINS 24.09 ACRES MORE OR LESS.

R
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FOR: EMPIRE WESTGATE, LLC
63026 LOWER MEADOW DR
SUITE 2OO

BEND, OREGON 9770,1

549 SW MILL VIEWWAY
SUITE 1OO

BEND, OREGON 97702
(541) 633-3140
www.beconeng.com

BECO
Crvrl ENcTNEERINc

ec LaNo StrnwvrNe

SCALE: 1" = 300' DRAWN BY: EJH PROJ:13861

EXHIBIT ''B''
LAND LOCATED IN THE NORTHEAST L/4 OF SECTION 35

TOWNSHIP ].7 SOUTH, RANGE 11 EASI WILLAMETTE MERIDIAN
DESCHUTES COUNTY, OREGON

LOT 68 LOT 67 LOT 4 TRACT K

LOT 69

N
LOT 70

I s00 FEET 
I

TRACT C

LOT 84

LOT 1 TRACT D

LOT 75

P.O.B. = POINT OF BEGINNING
PHASE B AREA = 24.Q9 ACRES +/-

WESTGATT PHAST 8

c"L s89'54'58"E 752,

c1

7E

yb

#"

a
q

P.

N89's7'40"W
29+.72

N29'32'55"W
30.00

LOT 83

P,O.B.

Curve Toble

Curve f Delto Rodius Arc Chord Chord Beoring

UI 03'1 g'51 " 665.00' 38.47' 38.46' N62'06' 30"E

C2 50'J4'52" 300.00' 264.A4' 256.33' N64'47' 36"E
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''EXHIBIT C''

Empire Westgate LLC, Westgate Phase 8, Construction Cost Estimate for lmprovement Agreement, Deschutes County
File No. 247 -1 I -000500-M P and 247- 1 9-00050 1 -TP.

Notes: Total Estimated Unit Costs determined from Sage Ridge, lnc. contract. Survey Staking costs determined by Becon
Engineering contract.

A Bid ltem

NO. Description QTY UNIT

1 Watering 1 LS

Total Cost

$850.00

Cost per Unit

$10.00

$850.00

$3,000.00

3

CY

SY $7.00 $14,000.00

Excavation & Embankment

6" Agg Base

2" Asphalt

300

2000

1 950 SY $10.00 $19,500.00

$58.00

4

6

8" Water Main

8" Valves

520

1

LF

EA

$30,160.00

$2,300.00

7 8" Bends & Tees 2 EA $4,200.00

I 20

$2,300.00

$2,100.00

$so.oo $1,000.006" Water Line

6" Valves $2,ooo.oo $4,000.002

o

LF

EA

EA $15,300.00

11

I
10 1" Water Service

Fire Hydrant EA

$1,700.00

$3,800.00

Utility Trench 630 LF $21.00

$3,700.00Utility Vault

4" Conduit $3.50

$5,850.00

$6,825.00

$3,700.00

$7,600.00

$13,230.0012

13

14

15

16

2" Conduit

4" Sweeps

1 950

1 950

1

4

$3.00

$95.00 $380.00

17 $1,200.00

18

Street Light Bases

Drainage Check Dams

1

6

EA

LF

LF

EA

EA

EA

$1,200.00

$5o.oo $300.00

$133,395.00B SUBTOTAL:

c 20% CONTINGENCY FOR
BONDING:

$26,679.00

D Total Estimated Project Gost: $160,074.00

1



Mailing Date:
Wednesday, August 28, 2019

HEARING OFFICER DECISION

FILE NUMBERS: 247 -1 9-000500- M P, 247 -1 9 -00050 1 -TP

APPLICANT: Empire Construction, Kevin Spencer

OWNER: Rio Lobo lnvestments, LLC

LAND USE CONSULTANT: Retia Consult, LLC, Tammy Wisco, PE, AICP

PROPOSAL: Applicant requested approval of a Master Plan (MP) and Tentative Plan
(TP)for an 85-lot subdivision within the Westside Transect Zone.

STAFF CONTACT: jacob Ripper, AICP, Senior Planner
laco b. Riooer@deschutes.o rs. 541 -385-17 59

SUMMARY OF DECISION: Approved with conditions

I. STANDARDS AND APPLICABLE CRITERIA:

Deschutes County Code (DCC)

Title 17, Deschutes County Subdivision and Partition Ordinance
Cha pter 17 .1 2, Ad m i nistration a nd Enforcement
Chapter 17.16, Approval of Subdivision Tentative Plans and Master Development Plans

Chapter 17.36, Design Standards
Chapter 17.44, Park Development
Chapter 17.48, Design and Construction Specifications

Title 19, Deschutes County Zoning Ordinance of the Bend Urban Area
Chapter 19.04, Title, Purpose, and Definitions
Chapter 19.22, Westside Transect Zone (WTZ)

Chapter 19.80, Off-Street Parking and Loading
Chapter 19.88, Provisions Applying to Special Use Standards
Cha pter 1 9.92, I nterpretations and Exceptions

Title 22, Deschutes County Development Procedures Ordinance

Oregon Revised Statutes (OAR) Chapter 92, Subdivisions and Partitions



II. BASIC FINDINGS:

LOCATION: The property subject to this decision has an assigned address of 62600 McClain Drive,

Bend; and is further identified on County Assessor Tax Map 17-11, as tax lot 6000.

LOT OF RECORD: The property described above was recognized as a legal lot of record pursuant to
the Lot of Record Verification file no. LR-05-14. The property described above was subsequently
adjusted by a Property Line Adjustment file no. 247-18-000400-LL.

ZONING AND PLAN DESIGNATION: The majority of the property described above and the portion
subject to this proposal (the "subject Property") is primarily within the Westside Transect Zone
('WTZ"). There is an approximately32-acre portion of the propertydescribed above, located in the
southeastern region, that is within the Bend Urban Growth Boundary ("UGB") and is zoned
Urbanizable Area ("UA").The portion of the property described above that is within the UGB is not
subject to this proposal. The entire property is within the Destination Resort (DR) Combining Zone.

The Subject Property is designated as Urban Area Reserve ("UAR") in the Deschutes County
Comprehensive Plan.

PROPOSAL: The Applicant requested approval of a Master Plan ("MP") and Tentative Plan ('TP") for
an 85-lot subdivision within the Westside Transect Zone. Proposed lots would be approximately 2.5

to 5 acres in size, with no lot being smallerthan 2.5 acres. The proposed MP included open space

areas and trail connections. Water would be provided from the City of Bend and each lot would
have an onsite sewage disposal system. Access would be provided through an extension and

connection of McClain Drive and Sage Steppe, which would be a public right-of-way. Other roads

within the subdivision are proposed to be private roads. The subdivision is proposed in eight (8)

phases, with nine (9) to 14 lots per phase.

SITE DESCRIPTION: The property described above is approximately 335 acres in size, however, as

described in the Zoning and Plan Designation section above, this proposal does not include the
approximate 32-acre portion of the property that is located within the UGB. Therefore, throughout
this Decision, the Subject Property shall refer only to the 303 acres which are subject to this proposal

and located outside of the UGB, unless specifically stated otherwise.

Deschutes County Planning Staff ("Staff') performed a site visit in the afternoon of July 9,2019 when
the weather was clear and there was good visibility. The Staff site visit consisted of a drive around
the primitive loop driveway that exists on the property. The Subject Property is irregular in shape,

see Figure 1 below. Topography varies across the Subject Property with a slope down towards
Shevlin Park and Tumalo Creek to the west, both sloped and relativelyflat areas in the center, and

areas of rocky outcroppings and short cliffs in the southeast and east. Vegetation also varies across

the Subject Property, with brush and grasses covering the majority of the property. Pine trees are

mostly located in the eastern and northern areas, although there is a run of dispersed pine trees in

the central western portion of the property as well. Views of the Cascade Range are to the west.

247 -1 9-OOO500-M P, 247 -1 9 -OOO501 -T P Page 2 of 89



Figure 1 - Subject Property
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SURROUNDING LAND USES: To the west of the Subject Property are lands owned by the Bend
Parks and Recreation District ("BPRD") which include Shevlin Park, Tumalo Creek, and adjacent
properties. The Subject Property is surrounded by residential development to the north, east, and
south in a range of densities. Larger rural lots in the Tree Farm subdivision are to the south, while
relatively smaller urban subdivision lots are in areas to the east and north. Shevlin Park Road is

located approximately 0.25 miles to the northeast and Skyliners Road is located approximately 0.7
miles to the south.

LAND USE HISTORY: Previous land use actions associated with the subject property are below

MJP-85-3: Major Partition to create three parcels*
MJP-88-7: Major Partition to create three parcels*
LR-05-14: Lot of Record Verification for the subject property
CU-05-17, TP-05-958:Application for a 34-lot PUD subdivision (denied)
247 -17 -000420 -LL: P ro pe rty Li ne Adj u stm e nt (vo i d)

247-17-001013-ZC, 1014-PA,101 5-TA: Zone Change, Plan Amendment, and Text Amendment
to create the Westside Transect Zone (withdrawn)
247 -1 8-000400-LL: Prope rty Li ne Adjustment

a

a

a

a

a

a
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. 247-18-000612-ZC, 613-PA, 614-TA: Zone Change, Plan Amendment, and Text Amendment
to create and implement the Westside Transect Zone

o 247-18-000957-PA, 958-ZC: Plan Amendment and Zone Change for minor adjustments of the
Bend UGB

*lt appears these approvals were never acted upon.

The Subject Propertywas part of a recentlyapproved Plan Amendment, TextAmendment, and Zone
Change proposal to designate certain areas west of the City of Bend as being within the Westside
Transect Zone. Ordinance No. 20'19-001 enacted the amendments and became effective on April
16,2019.

NOTICE REQUIREMENT: The Applicant complied with the posted notice requirements of Section
22.23.030(8) of Deschutes County Code (DCC) Title 22. The Applicant submitted a Land Use Action
Sign Affidavit dated July 10,2019, indicating the Applicant posted notice of the land use action on

luly 7, 2019. A Notice of Application was mailed on June 27, 2019 to surrounding property owners
and affected agencies.

PUBLIC COMMENTS: Notice of this application was provided to all property owners within 250 feet
of the exterior boundary of the subject property. One public comment in support of the application
was received from the legal counsel for the Coats family, who are the owners of the North Transect
area. Additional letters were received from two attorneys involved with the proposal to create the
WTZ Zone. The letters are regarding the slope setback requirement within DCC 19.22 and are
quoted in findings below. Three additional comments were received from the public which
addressed trails, roadways, construction traffic, and setbacks. Those topics are addressed in
findings below.

PUBLIC AGENCY COMMENTS: The Deschutes County Community Development Planning Division
mailed notice to several agencies and received the following comments.

Bend Fire Department. On july 5,2019, Deputy Chief of Fire Protection Larry Medina responded:

"FIRE APPARATUS ACCESS ROADS:

Approved vehicle occess for fire fighting shall be provided to oll construction or
demolition sites. Vehicle access sholl be provided to within 100 feet of temporary or
permonent fire deportment connections. Vehicle qccess shall be provided by either temporary
or permanent roads, copable of supporting vehicle loading under sll weather conditions.
Vehicle access sholl be maintained until permanent access roads are qvoilable. 2014 OFC

3310.1. Prior to the issuonce oI construction permits the opplicqnt shall provide to the
City of Bend Fire Depqrtment o proposed plqn Ior lire oppardtus sccess to the
construction site.
Approved fire opparatus dccess roads shall be provided for every facility, building or portion
of a building hereafter constructed or moved into or within the jurisdiction. The fire
dppdrdtus qccess road sholl comply with the requirements of this section and sholl
extend to within 150 feet of oll portions oI the focility ond oll portions of the exterior

a

a
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wdlls of the first story of the building as measured by an approved route qround the
exterior of the building or facility. 2014 OFC 503.1.1 Provide the City oI Bend Fire
Deportment o proposed site plan illustroting compliont Iire dpparotus occess.
Fire opporotus roads sholl hove dn unohstructed width of not less thon 20 feet, exclusive

of shoulders, except for approved security gotes in qccordonce with Section 503.6, and an

unobstructed vertical clearance of not less than 13 feet 6 inches. Where o fire hydront is
located on a fire apparatus road, the minimum width shall be 26 feet, exclusive of shoulders.
Traffic calming along a fire apparatus rosd shall be approved by the fire code official,
Approved signs or other approved notices or markings thot include the words NO PARKING-

FIRE LANE shall be provided for fire apporatus roads to prohibit parking on both sides of fire
lanes 20 to 26 feet wide and on one side of fire lanes more than 26 feet to 32 feet wide. 2014
oFc 503.2.7, DI03.1, 503.4.1, 503.3

Fire oppordtus occess roods sholl be designed and maintqined to support the imposed
loods of fire dpporstus (60,000 pounds GW) and sholl be surfoced (asphalt, concrete or
other approved driving surface) as to provide oll weother driving copohilities. lnside ond
outside turning rqdius shall be approved by the fire department. All dead-end turnarounds
shall be of an approved design. Bridges ond elevoted surfoces shall be constructed in

accordance with AASHTO HB-17. The maximum grade of fire qpparatus access roads shall not
exceed 10 percent. Fire apporotus occess road gates with electric gdte operators shall be listed

in accordance with U1325. Gates intended for automatic operation shall be designed,

constructed and instolled to complywith the requirements of ASTM F 2200. A Knox@ Key Switch

shall be installed at all electronic gotes. 2014 oFc D102.1, 503.2.4,

Multiple-family residential developments hqve more thon 100 dwellings ond one- or two-

fomily residentiql developments where the dwelling units exceed 30 shqll be provided
with sepsrqte snd opproved Iire opporatus qccess roods. Provide o site plan to the City
of Bend Fire Department illustratins q secondorv dccess point.

a

a

FIRE PROTECTION WATER SUPPLIES:

. An opproved wdter supply copohle of supplying the required fire flow for fire protection
shall be provided to premises upon which facilities, buildings or portions of buildings are

hereofter constructed or moved into or within the jurisdiction.
. Fire flow requirements for buildings or portions of buildings sholl be determined by an

approved method. Documentation of the avoilohle fire flow shall be provided to the fire
code officiol prior to finol opprovol of the wdter supply system. Provide the City oI Bend
Fire Deportment o Iire flow analysis.

. Where a portion of the facility or building hereofter constructed or moved into or within the
jurisdiction is more than 400 feet from a hydrant on a fire opporqtus road, os measured by

an approved route around the exterior of the focility or building, on-site fire hydronts and
mains shall be provided where required by the fire code official. For Group R-3 and Group U

occupancies the distance requirement shdll be 600 feet. For buildings equipped throughout
with an approved qutomatic sprinkler system installed in accordance with Section 903.3.1.1

or 903.3.3.1.2, the distance requirement shall be 600 feet. Fire hydrants shall be provided

olong required fire apparatus roads and adjacent public streets. The minimum number of fire
hydrants sholl not be less than that listed in table Cl05.1 of the 2010 OFC. Existingfire hydrants
on public streets qre allowed to be considered as available. Existing fire hydrants on adjacent
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properties shall not be considered availoble unless fire apporotus access roads extend

between properties and eqsements ore established to prevent obstruction of such roads. The

overage spacing between fire hydrants shall not exceed that listed in table C|05.1 of the 2010

OFC. Provide the City oI Bend Fire Deportment o site plon illustroting the quontity and
locations oI Iire hydrants.
ORS 81 1 .550(16) prohibits parking within 10 feet of a fire hydrant. Provide approved signs or
other approved markings to prohibit parking within 10 feet of a fire hydrant. ORS 860-024-

0010 limits the plocement of o fire hydrant a minimum of 4 feet from any supporting structure

for electrical equipment, such os tronsformers and poles. Maintain a minimum 4 foot
cleqrance of fire hydrants to any supporting structure for electricol equipment. Where fire
hydrants are subject to impact by a motor vehicle, guord posts or other opproved means shall
comply with Section 312 of the 2010 OFC. Provide o site plon thst illustrates sny parking
restrictions.

OTHER FIRE SERVICE FEATURES:

. New and existing buildings sholl huve approved address numbers, building numbers or
approved building identification placed in a position that is plainly legible and visible from the

street or road fronting the property. These numbers shall be Arabic numbers or alphabetical
letters. Numbers shall be a minimum 4 inches high with o minimum stroke width of 0.5 inch.

Where qccess is by means of o private road ond the building cannot be viewed from the public
woy, o monLtment, pole, or other sign or meqns sholl be used to identify the structure. Address

numbers shall be visible under low light conditions and evening hours. Provide illumination to
oddress numbers to provide visibility under all conditions. Address signs are avoilable through
the Deschutes Rural Fire Protection District #2. An address sign application can be obtqined

from the City of Bend Fire Department website or by calling 541-388-6309 during normal
business hours.

o A KNOX-BOX@ key voult is required for oll newly constructed commerciol buildings,

focilities or premises to allow for ropid entry Ior emergency crews. A KNOX@ Key Switch

shall be provided for all electrically operoted gates restricting entry on a fire apparatus dccess

roqd. A KNOX@ Padlock shall be provided for all manuolly operated gotes restricting entry on

a fire apporotus road and security gates restricting access to buildings."

DeschutesCounWg-1-1 ServiceDistrict.OnJulyg,2019,GlSAnalystEvanClarkresponded:

"The Deschutes County 9-l -l Seruice District would like to submit its concern for the street names

displayed on the site plan. At the southern end of the subdivision McClain Dr transitions into the

existing Sage Steppe Dr from the adjacent Tree Farm subdivision. The site plan doesnt make it
clear where McClain Dr will end and Sage Steppe Dr will begin.

9-1-1 would like to requestthat McClain Dr end atthe intersection with Rood'D'and Road'A'. At

this intersection, Sage Steppe Dr would begin and continue south to the existing blocks in the Tree

Form subdivision. This request is to avoid any potentiol addressing conflicts that could result in

the deloyed response of emergency services. lf this is agreed upon, we would ask thot this is made

cleor on the site plan and annotated correctly on the subdivision plat."

Deschutes County Building Division. On June 27,2019, Building Official Randy Scheid responded:
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"NOTICE: The Deschutes County Building Sofety Divisions code mandotes that Access, Egress,

Setbocks, Fire & Life Sofety, Fire FightingWater Supplies, etc. must be specifically oddressed during
the appropriate plan review process with regard to ony proposed structures and occupancies.

Accordingly, all Building Code required items will be addressed, when a specific structure,
occuponcy, and type of construction is proposed and submitted for plon review."

Deschutes County Community Development Department. ProperV Address Coordinator. On June
28,2019, Property Address Coordinator Tracy Griffin responded:

"Addresses to be determined when road names ore ossigned."

Deschutes County Planning Division. Senior Transportation Planner. On July 12, 2019, Senior
Tra nsportation Pla n ner Peter Russel I responded:

"l have reviewed the trsnsmittal materials for 247-19-000500-MP/501-TP for an 9i-unit
subdivision on 335 acres within the Westside Tronsect Zone (VWZ) ot 62600 McClain Drive, aka

County Assessor Tax Map 17-1 1, Tox Lot 6000.

The applicant hqs submitted a traffic study dated June I 8, 2019, which demonstrates the current
proposal is consistent with the troffic onalysis done for the larger plan amendment/zone change

opproved under 247-1 8-612-ZC/61 3-PA/614-TA for the entire 737 qcres. The mitigations required

for that chonge from Urban Area Reserve (UAR-I0) to WTZ were resolved in thqt 2018 decision.

The current proposal does not result in ony sdditional deficiencies in the roadway system.

Deschutes County Code 17.48.050 and its Table A sefs o paved width of 20'or 28'for private roads;

for a 20'foot private rood multiuse paths are required for narrower width. DCC 17.48.140(BX2)

sfofes multiuse poths hqve s standard width of 10' ond 12'feet if the multiuse poth will be subject
to high volumes of multiple users. The applicont is proposing a 24'width for the private roads, but
opporently only for the short sections which leqd to naturol trails; the remoining portions of
private roods will be 20'with no multiuse path. Staff is uncertain if the code allows this hybrid. The

applicant posits this is consistent to what the County approved in the adjacent Miller Tree Form

u n d er 247 -1 4-000243-TP.

The proposed collector, on extension of McClain Drive to Soge Steppe, will be o public road, and
also have on 8' multiuse path based on anticipoted low volumes of usage ond the rood's low speed.

While staff can understond the rationale for the reduced width on a private road thqt will see little
to no through traffic, staff does not support similor reduced widths for a north-south collector thot
ultimately will provide a criticol link between Johnson Road/Shevlin Pork Road to the north and
Skyliners Road and Century Drive, oka Coscade Lokes Highway, to the south.

Board Resolution 2013-020 sets a transportation system development charge (SDC) of $4,448 per
p.m. peok hour trip. County stoff has determined q local trip rate of 0.81 p.m. peak hour trips per
single-fomily dwelling unit; therefore the applicoble SDC rs $3,603 ($4,448 X 0.81) per residence.
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The SDC is due prior to issuance of certificate of occupancy; if a certificote of occupancy is not
applicoble, then the SDC is due within 60 days of the land use decision becoming final."

Deschutes Countv Road Department.

On July 23, 2019 Cody Smith, County Engineer for the Deschutes County Road Department
submitted the following comments:

"l have reviewed the opplication materials submitted to date for the obove-referenced file
numbers, proposing an 85-lot subdivision within the Westside Trqnsect Zone on County Assessor3

Tax Mop 17-11 , Tax Lot 6000. The subject property is accessed by Sage Steppe Dr and McCloin
Dr. Roqd Deportment records indicate that these roqds have the following attributes where they
abut the subject property:

Soge Steppe Dr
. Roqd Stotus
. Surface Type

. Surface Width

. Functional Classification

. Right of Way Width

. Right of Way lnstrument

McClain Dr
. Roqd Stqtus
. SurfaceType
. Surface Width
. Functionol Classification

- Local Access Roqd (Public, Not County Mqintained)
- Aspholt Concrete
-26ft.
- Rural Local
-60ft.
- Tree Farm Subdivision Plat (2016-44585)

- City of Bend Rood
- Aspholt Concrete
- 28 ft.
- City Locol

The applicant has proposed an interior private rood system connectingto an interior public road
that would be an extension of McClain Dr to Sage Steppe Dr for the proposed subdivision. Road

Deportment anticipotes thot the extension of McCloin Dr to Sage Steppe Dr, which is proposed

with a paved width of 28 ft. and an 8-ft. wide multiuse poth, will become a County collector road
upon connecting Sqge Steppe Dr to NW Crosby Dr or Skyliners Rd towards the south, The applicant
has proposed 24-ft. wide poved private roads with no odjacent multi use paths for all other
internal roqds. The opplicotion stqtes that the applicant coordinated with the County Rood

Department regarding the roodway cross-sections. lt should be noted thot while the applicont did
coordinate their conceptual plqns with the Road Department, Rood Deportment staff did not
indicate any acceptonce of deviotion from the private road standords in Deschutes County Code

(DCC) 17.48.180 and 17.48A. Rother, Road Department staff stoted to the opplicant prior to
application submission that they would need to provide justification or mitigation for a variance

to the County private road stondard in their application burden of proof. Road Deportment staff
acknowledges that the applicant has provided o reoson for the variance in their burden of proof,

but Road Department is neutrol os to whether or not the applicant has provided a sufficient
reoson.
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Deschutes County Road Department requests that opprovol of the proposed subdivision he
subject to the following conditions:

Prior to construction of public ond privqte roqd improvements:
. Applicant shall submit road improvement plans to Road Deportment for opprovol prior to

commencement of construction pursuont to DCC 17.40.020 and 17.48.060. The roods sholl
be designed tothe minimum stondord for o privote road pursuantto 17.48.160, 17.48.180,
and 17.48A or pursuont to the master plon upon approval. Rood improvement plons shall be
prepored in occordonce with all applicable sections of DCC 17.48.

Prior to finol plat qpproval by Rood Department:
. Applicont sholl complete road improvements according to the approved plons ond all

applicoble sections of DCC 17.48, lmprovements shall be constructed under the inspection of
a register professionol engineer consistent with ORS 92.097 and DCC 17.40.040. Upon
completion of road improvements, opplicant sholl provide a letter from the engineer certifying
that the improvements were constructed in accordance with the opproved plans and all
applicable sections of DCC 17,48,

. Mointenance of all public ond private rodds, including multiuse paths, shall be assigned to o
home owners associotion by covenant pursuont to DCC 17.16.040, 17.16.105, 17.48.160(A),

and 17.48.180(E). Applicont shall submit covenant to Road Department for review ond shall
record covenont with the County Clerk upon Rood Department opproval, A copy of the
recorded covenant sholl be submitted to the Community Development Department prior to

final plat approval.
. All eosements of record or existing rights of way shall be noted on the final plot pursuont to

DCC 17.24.060(E),(F), and (H).

. The surveyor preparing the plat shall, on behalf of Applicant, submit information showing the

location of the existing roads in relationship to the rights of way to Deschutes County Road

Deportment. This information can be submitted on a worksheet and does not necessorily have

to be on the final plat. All existing rood facilities and new road improvements ore to be located
within legally established or dedicated rights of way. ln no case shall o rood improvement be

located outside of a dedicated road right of way. lf research reveals that inodequate right of
way exists or that the existing roadway is outside of the legolly established or dedicated right
of way, additionol right of way will be dedicoted os directed by Deschutes County Road

Department to meet the opplicable requirements of DCC Title 17 or other County road
stondards. This condition is pursuant to DCC 17.24.060(E),(F), ond (G) snd 17.24.070(E)(8).

. Applicant sholl submit as-constructed improvement plans to Road Depdrtment pursuant to
DCC 17.24.070(E)(1).

. Applicontshqllsubmit plotto Rosd Departmentfor approval pursuantto DCC 17.24.060(R)(2),

100,110, ond 140.

Prior to issuance of any building permits:
. Applicant shqll obtain drivewoy occess permits for any driveway occesses to the new public

road connection between McClain Dr and Soge Steppe Dr pursuqnt to DCC 12.28.050 and
17.48.210(A)."
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The following agencies did not respond: Bend Metro Parks & Recreation District, City of Bend

Growth Management Department, City of Bend Planning Division, City of Bend Public Works
Department, Cascade Natural Gas Company, Centurylink, Deschutes County Assessor, Deschutes

County Environmental Soils Division, Deschutes County Sheriff, Deschutes County Surveyor, Pacific

Power, and Watermaster - District 11.

REVIEW PERIOD: The application was submitted on June 19,2019. lt was accepted and deemed
complete on July 18, 2019. The 150th-day on which the County must take final action on this
application is December 15,2019.

III. FINDINGS & CONCLUSIONS:

PRELIMI NARY HEARINGS OFFICER COM MENTS:

At the start of the July 25, 2019 public hearing (the "Hearing") the Hearings Officer requested the
Deschutes County Staff, the Applicant and/or Applicant's representatives and any other interested
person to address various issues. Those issues included:

. Are "lot area" measurements/sizes provided by Applicant "gross" or "net." Restated, are
Applicant's proposed lot measurements/sizes inclusive of roads, streets, rights of way or
easements of access to other property? (See DCC 19.22.050(A) and DCC 19.04.040)

r What is the proper interpretation ,of DCC 19.22.050(H)? Applicant and supporters of the
Application suggested DCC 19.22.050(H) was intended to provide a minimum setback
requirement from the "Rim of the Tumalo Creek Canyon," and was not intended to create a 30-

foot building setback from every topographical feature within the Westside Transect Zone
("WfZ") where slopes exceed lhe 200/o requirement." (See July 12,201 9 letter from Tia Lewis).

Address all issues raised in the )uly 24,2019 "Staff Memorandum."a

The Hearings Officer reviewed the testimony offered at the Hearing and documents contained in

the record of this case. The Hearings Officer, based upon his review of the record, found no person

responded to the "lot area" information request. The Hearings Officer, based upon the findings
below, determined that there was insufficient evidence in the record to reach a defensible position
to conclude that Applicant's proposed "lot area" was either "net" or "gross."

The Hearings Officer, based upon a review of the evidence in the record, concluded that issues
(excepting the "lot area" issue) raised above by the Hearings Officer were addressed during Hearing

testimony or record submissions.

The Hearings Officer, at the conclusion of the Hearing, commended the Applicant's public

involvement process. The Hearings Officer commented that the Application in this case appeared
to have been a result of a collaborative effort of persons/entities with a history of different
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perspectives of what constitutes "good planning." To that end the Hearings Officer would like to
have agreed, in all instances, with Applicant's requests. However, the Hearings Officer is obligated
to "follow the laW' by considering the evidence "in the record" in the context of relevant approval
criteria.

TITLE 19 OF THE DESCHUTES COUNTY CODE, DESCHUTES COUNTY ZONING ORDINANCE OF THE
BEND URBAN AREA:

Chapter 19.22, Westside Transect Zone -WTZ

(orfinn 1q )) n)n Pormiffad I l<oc

The following uses ond their occessory uses dre permitted outright:
A. Single-family dwelling.
B. Home occupotion subject to DCC 19.88.140.

C. Other occessory uses ond occessory buildings dnd structures customqrily
appurtenont to d permitted use subject to DCC 19.92.020.

Section 1 9.22.030. Conditional Uses.

The following uses ond their dccessory uses moy be permitted subject to site plon review
ond o conditionol use permit os provided in DCC 19.76,19.88, ond 19.100:
A. Public, parochiol ond privote schools, including nursery schools, kindergartens and

day nurseries; but not including husiness, doncing, trode, technical or similar
schools subject to DCC 19.88.160.

B. Porks ond recreotion focilities, community buildings and fire stdtions; but not
including storoge or repoir yords, warehouses or similor uses.

C. Utility focility, including wireless telecommunicotions facilities, subject to DCC

19.88.120.
D. Churches.

FINDING: The Applicant proposed an 85-lot subdivision for residential and accessory uses only. No

specific development beyond the division of land and the associated transportation and utility
improvements are proposed at this time. Uses in the future will be subject to DCC 19.22 and any
other applicable title/chapter of the DCC.

Section 1 9.22.040. Heieht Resulations.

No building or structure sholl be hereafter erected, enlarged or structurolly altered to
exceed 30 feet in height, except for schools which shall not exceed 45 feet in height.

FINDING: No structures are being proposed as part of this application. However, Staff
recommended, in the Staff Report, the following condition of approval is included to ensure ongoing
compliance with this criterion.
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Building Height: Prior to the issuance of building permits for individual lots, no building or
structure shall be hereafter erected, enlarged or structurally altered to exceed 30 feet in height,
except for schools which shall not exceed 45 feet in height.

The Hearings Officer finds that with Staff's recommended condition this approval criterion can be
met.

Section 19.22. 050. Lot Reouirements.

The following requirements shall be observed:
A. Lot Areo. Eoch lot shall hove a minimum of 2.5 ocres.

FINDING: Applicant's proposal includes lots ranging in size from 2.5 acres to 5.0 acres. Staff, in the
Staff Report (page 9 of 65), stated "it is unclear if these lot area measurements are net lot area or
gross lot area." DCC 19.04.040 provides the following definition:

"'Lot oreo' means the total horizontal areo contqined within the lot lines; said areo sholl be
computed as gross oreo for lots larger than 2.5 acres ond net area for lots 2.5 and smaller. The

totql horizontal net area within lot lines of a lot is that squore footage of a lot that is free from
roads, streets, rights of woy or eosements of access to other property. The Planning Director sholl
include in gross lot areas all streets, roods ond eqsements of access to other property that would
accrue to that lot if the rood, street or easement were vacoted, and shall treat the gross areos of
lots thot hove never been previously described of record as other thon fractions of o section as if
the section contained 640 acres, in cqses where a lot is sought to be partitioned."

Several lots are listed as being exactly 2.50 acres while others are larger. lt is unclear if the Applicant
included streets and easements in the calculations for the 2.50-acre lots (which would not be
allowable).

ln addition to the portion of the Subject Propertywithin the WTZ Zone, there is an approximately
32-acre portion of the overall property within the UGB in the UA Zone. Under the Bend Development
Code this portion of the property is subject to a minimum lot size of 20 acres (BCD 2.8.300, Lot Area
and Dimensions). Pursuant to the definition of "Lot of Record" in DCC 19.04.040, a remainder lot of
record can be created by, "the subdividing or partitioning of adjacent or surround land, leaving a

remainder lot or parcel". Staff noted that at the completion of platting all proposed phases, this
remainder lot will be approximately 32 acres in size and will be above the minimum lot size for the
UA Zone, assuming it is not further divided in that time period.

The Hearings Officer concurs with Staffs "lot size" concerns. The Hearings Officer, as noted in the
Preliminary Comment section of this decision and earlier in these findings, found Applicant did not
provide any additional evidence following the issuance of the Staff Report that clearly and directly
addressed Staffs "lot size" concerns. The Hearings Officer finds with a condition requiring Applicant,
prior to final plat approval for each phase, to meet the requirement of DCC 1 9.22.050 (in the context
of DCC 19.04.040)this approval criterion can be met.
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B. Lot Width. Euch lot sholl be q minimum width of 125 feet.

Ff NDf NG: DCC 19.04.040 provides the following definition for "lot width":

"Lot width" means the horizontol distonce between the side lot lines measured within the lot
boundaries or the medn distance between the side lot lines within the buildable areo. ln the cose

of a corner lot, lot width shqll meon the meon horizontal distance between the longest front lot
line and the opposite lot line not obutting the street.

Lots 33, 37, and 77 are proposed as "flag lots" with a narrow access strip leading from the road to a
larger area to the rear of the lot where development is intended. This "pole" part of a flag lot is not
considered buildable area as a structure would not meet minimum setbacks in this area of the lot.
Lots 33, 37, and 77 all have lot widths in excess of 300 feet. All lots within the proposed subdivision
exceed the minimum width of 125 feet. The Hearings Officer finds this approval criterion will be

met.

Front Yard. The front yord sholl be a minimum of 40 feet.
Side Yord. There sholl be a minimum side yard of 30 feet.
Reor Yard. There sholl be o minimum reor yord of 30 feet.
Solqr Setbock. The solar setback sholl be os prescribed in DCC 19.88.210.

Pqrk Setbock. The setbock from Shevlin Park sholl be s minimum of 100 feet.

FINDING: Shevlin Ridge residents Steven L Wallaert and Pam Robbins ("Wallaert & Robbins"), in a

July'18,2019 email, expressed concerns related to setbacks on the eastern edge of the proposed
development. Wallaert & Robbins requested, in their email, assurances that a SO-foot setback (not
the minimum DCC required 3O-foot setback), are part of any approval of Applicant's proposal.

Applicant, in july 16,2019 supplemental submission, stated the following:

"Lots 60 to 67 will include o S1-foot setback alongtheir eqstern property line, greoter than required
by County code. This increased setbock will be provided to create a larger buffer areo between

Westgate and the odjocent urban neighborhood to the east. These setbqcks qre shown on the
plans submitted with this memo, dated 7/12/19.'

Tammy Wisco ("Wisco"), the Applicant's planning representative, testified at the Hearings that there
would be a 50-foot setback along the eastern boundary adjacent to Shevlin Ridge. Further, Wisco,

included a Power Point presentation slide (Slide 7) as part of her Hearing testimony. Slide 7 is a map
showing the eastern edge of the proposed development and a S0-foot setback adjacent to Shevlin
Ridge. The Hearings Officer finds, based upon the above-quoted statement by Applicant, Wisco's

testimony and Power Point Slide 7, that Wallaert & Robbins concerns have been adequately
addressed by Applicant. The Hearings Officer further notes that the SO-foot proposed setback,

along Shevlin Ridge, exceeds the setback required by the DCC.

Staff noted, in the Staff Report, that the No Build Line and the Conservation Area (Tract B) along the

c.
D.

E.

F.

G.
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western portion of the subdivision would guarantee that the park setback of subsection (G) above
will be met. Stafl in the Staff Report, also noted that even though no structures were proposed at

this time, Staff was recommending the following condition of approval to ensure ongoing
compliance with these criteria:

Setback and Yard Requirements: As an ongoing condition of approval, the subdivision lots

shall observe the applicable setback and yard requirements of DCC 19.22.050(C)-(G).

The Hearings Officer finds that with Staff's recommended condition of approval these approval

criteria can be met.

H. Slope Setbock. There sholl be o minimum setbdck of 30 feet from the edge of any
slope which exceeds 20%.

FINDING: This section of the DCC generated a number of comments from supporters of Applicant's
proposal (Tia Lewis letter dated July 12,2019, Myles Conway letter dated July 16, 2019, Paul Dewey

letter dated )uly 23, 2019, and Myles Conway final argument dated July 30, 2019). The issue raised

in these letters can best be summarized by Conway's conclusion statement in hisJuly 16,2019 letter
which states:

"ln sum, the Slope Setback requirement contoined in DCC 19.22.050 (H) was intended to create a

setback from the conyon rim. lt wqs not intended to create a 3)-foot building setback from every

topogrophical feature within the South Transect property thot exceeds the 20 percent requirement."

The Hearings Officer takes notice that the Subject Property contains areas that are "sloped." The

Hearings Officer also takes notice that Tumalo Creek Canyon is located in the western portion of
the Subject Property and that Shevlin Park and Tumalo Creek are located to the west of the Subject

Property. The Hearings Officer also takes notice that views up to the Subject Property from Shevlin

Park and fire protection/mitigation were very important considerations in the comprehensive
plan/zone change process leading the approval of the Westside Transect zone code language.

Applicant, in its burden of proof, stated:

"This requirement IDCC 19.22.050 H] was odopted through the Westside Trqnsect Zone text

amendment (247-18-000614-TA), which became effective April 16,2019. The intent of this

requirement wos to mitigqte wildfire spreod through Tumalo Canyon, based on the Singletree

Wildfire Mitigation ond Forest Heolth Plan (Exhibit C). ln this report, Mr. Jackson notes:

'Drainages with significant canyons such as Tumalo Creek typically can vector wind
patterns away from prevailing free-air wind flow...accelerated rotes of fire spread from
canyon-bottom ignitions should be expected. Consequently, structures should be located

well-oway from the mouth ot the top of side drainages and well setback from rim-rock

edge ond/or above steep slopes obove droinoges and canyon wolls.'
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The WZ code wqs written vaguely, as it was understood thqt structures would be much further
back than 30'from Tumalo Canyon, thereby not needing significont detail on the applicotion of
the requirement. Additionolly, the code was written prior to hoving topographicol dqto for the

South Tronsect and was not intended to apply to other slopes on individual lots, separate from
Tumalo Canyon and Shevlin Park.

The Applicont has interviewed numerous individuals involved in the text amendment regording

the slope setbqck requirement of DCC 19.22.050(H), and all confirmed that the intent of this
requirement wos to oddress the wildfire spreod risk through Tumalo Canyon, and not to require
setbacks from all steep slopes existing on on individual lot. Several individuals have noted their
willingness to provide testimony to this regord.

The proposed subdivision provides significont structure setbacks from the Tumalo Canyon, for
greater than required by this criterion. The western property line of Westgate follows o ridgeline,

olthough it is not the main Tumolo Canyon ridge. As shown on the tentotive plon, the proposed

development includes an approximqtely 450-foot setback from the western property line obutting
Shevlin Park ond the Tumalo Canyon oreo, well in compliance with the intent of this criterion."

On July 15,2019, Tia M. Lewis of Schwabe Williamson & Wyatt submitted a letter in support of the
proposal and addressed the topic of slope setbacks. The letter states:

"Our office represents the Coots family as owners of the The [sic] North Transect area. We qre

writing with respect to the Slope Setbock requirement for the Westside Tronsect Zone properties

as referenced in DCC 19.22.050 and in supportof the above-referenced application. Asyou are

aware, our office worked with County Plonning and the present oppliconts to draft ond process

the Comprehensive Plan amendments, goal exceptions, zone change and text omendments thot
gave rise to the approval of the Westside Transect Zone- WTZ (DCC Chapter 19.22) This letter is

intended to provide our support for the present applicant's testimony and evidence to clorify the

intent of all parties with respect to the Slope Setback requirement contained in DCC 19.22.050(H).

The WTZ provides for a 3}-foot minimum setback requirement from the edge of o slope that
exceeds 200/0. This requirement wqs specifically intended to provide o minimum setbqck

requirement from the rim of the Tumolo Creek canyon. The purpose of this setbsck requirement

was to provide additional protection from the spreod of wildfire and to protect existing viewsheds

from the adjocent Shevlin Park and Tumalo Creek os described in the Wildlife Mitigotion and Forest

Health Plans for the Tronsect properties.

We ogree with the testimony and evidence the present applicant hos submitted establishing the

Slope Setback requirement contained in DCC 19.22.050(H) was intended to create a setback from
the canyon ilm qnd was not intended to creste o 3)-foot building setbock from every

topographical feature within the Tronsect properties that exceeds the 200/o requirement.

Thank you for the opportunity to provide this comment. Please let us know if any additional

supporting materiaI is required,"
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On July 16, 2019, Miles A. Conway of Marten Law submitted a letter that was also in support of the
proposal and addressed the topic of slope setbacks. The letter states:

"We are writing with respect to the Slope Setback requirement for the Westside Transect Zone

properties as referenced in DCC 19.22.050. As you ore aware, our office worked with County
Plonning and the owners of the Coats property (North Transect) to draft and process the
Comprehensive Plan amendments, goal exceptions, zone change, and text omendments that gsve

rise to the approval of the Westside Transect Zone "WTZ"- (DCC Chapter 19.22). This letter is

intended to clarify the intent of oll parties with respect to the Slope Setback requirement contqined
in DCC 19.22.050(H).

The WTZ provides for a 3}-foot minimum setbock requirement from the edge of a slope thot
exceeds 20 percent. This requirement is specifically intended to provide a minimum setback
requirement from the rim of the Tumalo Creek Canyon. The purpose of this setback requirement
is to provide additional protection from the spread of wildfire ond to protect existing viewsheds

from the odjocent Shevlin Psrk qnd Tumalo Creek. The Singletree Wildfire Mitigation ond Forest

Heolth Plan (attached as Exhibit C to County file 247-1 8-000614-TA) provides as follows:

'Droinoges with significant canyons such os Tumqlo Creek typically can vector wind
patterns owoy from prevailing free-air wind flow,..accelerated rates of fire spreod from
canyon-bottom ignitions should be expected. Consequently, structures should be located
well away from the mouth at the top side drainages and well setback from rim-rock edge

and/or steep slopes above drainages and canyon wolls.'

The minimum slope setback requirement was intended to provide an additional degree of
protection from fires emanating on forest lands to the west, consistent with the requirements of
our fire plan and the applicable National Fire Protection Associotion standards.

ln addition to fire concerns, the slope setback requirement was implemented as port of a

comprehensive measures that will protect existing viewsheds from Tumalo Creek. As noted in
testimony before the Hearings Officer and County Boord, the rim of the Tumalo Creek Canyon is a

prominent physical feature when viewed from the trails and public areas within Shevlin Park. The

opplicable slope setbackwas incorporated to insure planned home site locotions would be setback

from the rim of Tumalo Creek. For the South Transect property, the applicant also incorporated
both a "Conservation Areq" and "No-build Area" thqt create a more significant buffer befiieen
planned homesites qnd the canyon rim. These requirements result in o minimum of 450-feet of
setbock from the conyon rim (See Westgote Master Plan Development plons, submitted with the

Applicont's Land Use Narrqtive).

ln sum, the Slope Setback requirement contained in DCC 19.22.050(H) was intended to creote o

setback from the canyon rim. lt was not intended to creote a 3)-foot building setback from every

topographicol feoture within the South Tronsect property that exceeds the 20 percent requirement.

Thonk you for the opportunity to provide this comment. Please let us know if any odditional
supporting moteriaI is required."

247 -19-000500- M P, 247 -19-000501 -TP Page16of89



Paul Dewey, Executive Director of Central Oregon Landwatch, also provided comments related to
DCC 1 9.22.050 H. Dewey, in his July 23,2019 letter, stated:

"During the development of the Westside Transect Zone code, this slope setback was intended to
provide o setbock requirement from the Tumolo Creek Canyon rim, to provide wildfire mitigation

from forestlqnds to the west, in response to the Singletree Wildlife Mitigation and Forest Heqlth

PIan. This requirement wos not intended to e opplied on a lot-by-lot basis in the Westside Transect

Zone to other features with slopes over 200/0.

The slope setback requirement for the Westside Transect Zone was olso intended to protect the
viewsheds from Tumalo Canyon ond Shevlin Park, through ensuring ample setbacks of home sites

from the Tumalo Canyon rim. The proposed Westgqte master plan ond tentative plan comply with
the code by including significantly greater setbacks from the rim.

ln summory, the slope setback requirement of DCC 19.22.050(H) was not intended to be opplied
on an individual lot basis to oll features with slopes greater than 20 percent, but rqther, wos

intended to apply to the Tumalo Canyon rim along the south side of Shevlin Pork and Tumalo

Creek."

Conway, in Applicant's July 30,2019 "final argument," provided additional argument in support of
Applicant's interpretation of DCC 19.22.050 H. Conway stated, in his "final argument" the following:

"The applicant offers the following as its final argument under ORD 197.763.(6)(e) with respect to

the "Slope Setbock" requirement set forth in DCC|9.22,050(H). This provision requires a minimum
3}-foot setback from the edge of any slope which exceeds 200/0.'

The term'slope'is not defined in either DCC Chapter 19 or DCC Chopter 18. As q result, the

Heailngs Officer must interpret what the term 'slope' meons in the context of DCC 19.22.050(H).

lJnder PGE v. Bureau of Labor ond lndustries, 217 Or. 606 (1993) and its progeny, the fundamentol
task in interpreting an ordinance is to determine the legislative intent. Here, the Hearings Officer
must first exomine the text and context of DCC 19,22.050 (H). Under Stote v. Gaines, 346 Or. 160

(2009), the Hearings Officer may resort to any proffered legislative history to determine the intent
of the drafters, while applying relevant rules of statutory construction.

First, what is a 'slope? Because the term is not defined by the code, the Hearings Officer should
apply the standard dictionary definition: Slope 'ground that forms a natural or ortificial incline;

upward or downward slant or inclination or degree of slont; the tangent of the angle made by o

straight line with the x-axis.' Dictionary by Merriom-Webster.

Applying these definitions, there is still ambiguity because, qs our testimony revealed, there could
be'slopes' greater thon 200/o in multiple places in a single lot depending on the distance meqsured

between the two points. There are 200/o slope where there ore small depressions or other small
natural features such as boulders. One maxim of statutory construction is to avoid an 'absurd'
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result. Applying 'slope' to short distances would lead to the absurd result that setbacks could be

measured from rocks, boulders or other measured feature.

Turningto the legislative history, the 200/o slope setbackwas imposed specificallyto address wildlife
hazards threating the subject property from the west during fire season. Under PGE and Gsines,

the intent of the County Commissioners in adopting this setbqck was to ploce homes awoy from
steep canyon slopes to avoid wildfire hozards. Consequently, on appropriate interpretotion under
PGE ond Gaines, is thot the setbacks should be measured only from Tumqlo Creek conyon slopes

exceeding 200/0.

lf the Hearings Officer is unable to limit application of the setbackto Tumalo Creek conyon slopes,

the opplicant requests thot the Hearings Officer opprove the Westgate Moster Plqn and Tentotive

Plan with an ongoing condition of approval that all buildings observe the 3)-foot setback imposed

by DCC 19,22.050(H). This condition would demonstrate compliance with the setback requirement
ond would permit the opplicont to seek o formal code interpretqtion, modify the code or resolve

the issue at the building permit stage without the need to amend the Master Plon/Tentative Plan."

Staff, in the Staff Report, stated thatApplicant had not provided (priorto the issuance of the Staff
Report) any transcripts or minutes from the WTZ text amendment proceedings to support the
Applicant's interpretation of DCC 1 9.22.050(H). Staff, in the Staff Report, opined that the Applicant's

argument was plausible and likely accurate. However, Staff requested that the Hearings Officer
make a determination as to whether the setback from slopes exceeding 20%o applies throughout
the entire WTZ or only within the western portions closest to Tumalo Creek and Shevlin Park.

Additionally, Staff, in the Staff Report, also requested that the Hearings Officer determine if the
"edge of any slope" refers to both the top and bottom "edges" or only to the top "edge".

The Hearings Officerfirst reminds readers of this decision thatthe Hearings Officer in this case is

the same Hearings Officer that presided over the initial hearing related to the comprehensive plan

change, zone change and zoning code text amendment (creating the WTZ) for the Westside Transect

area. The Hearings Officer clearly recalls expert testimony from the Applicant's fire consultant
related to wildfire mitigation measures; why they were necessary and how the Applicant's proposal

supported fire safety. The Hearings Officer agrees, at the earlier Hearings Officer level of review,

that wildfire mitigation measures were a primary focus of the WTZ.

The Hearings Officer finds that the Hearings Officer's recommendation to the Deschutes County
Board of Commissioners (the "Board"), in the earlier comprehensive plan change, zone change and

zoning code test amendment for the Westside Transect area is relevant "legislative history." Further,

the Hearings Officer finds any comments, responses or statements made by members of the Board

constitutes relevant "legislative history." The Hearings Officer finds that the recollections of
participants in the earlier process, expressed in letters to the Hearings Officer in this case, do not
constitute persuasive "legislative history."

The Hearings Officer also reminds reader of this decision that the WTZ text amendment
recommendation bythe Hearings Officerwas required to be reviewed and ultimatelyapproved by

the Board. The Hearings Officer did not observe or otherwise participate in the Board's review of
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the Hearings Officer's WTZ text amendment recommendation. The only evidence that would be

persuasive to this Hearings Officer would be on-the-record comments, responses or statements
made by the Board that related to DCC 19.22.050(H).

The Hearings Officer finds that Staff (in the Staff Report) and the Hearings Officer (in opening
comments at the Hearing) requested Applicant (or any other interested person/entity) to fill in the
'legislative history'gaps related to DCC 19.22.050(H). The Hearings Officer finds, excepting for
references to fire mitigation measures mentioned above, that no evidence of legislative history of
DCC 19.22.050(H) is in the evidentiary record.

TheHearingsOfficerfindsthatDCC19.22.050istitled"LotRequirements." Dewey'sstatementthat
DCC 19.22.050(H) "was not intended to be applied on a lot-by-lot basis in the Westside Transect
Zone to other features with slopes over 20 percent" is simply contrary to the clear and unambiguous
language of DCC 19.22.050. The Hearings Officer finds DCC 19.22.050, including DCC 19.22.050(H),

apply to all lots in the WTZ and not to any particular subset of lots.

Tia Lewis, Myles Conway and Paul Dewey all, in letters which are part of the record of this case,

assert that DCC 1 .22.050(H) was "intended" to apply only to the Tumalo Canyon rim as a wildfire and

view mitigation measure. The Hearings Officer finds that the testimony/letters, in this case, from
Lewis, Conway and Dewey do not constitute persuasive'legislative history' related to the enactment
of DCC 19.22.050(H). While the Hearings Officer acknowledges that Lewis, Conway and Dewey were

each involved in legislative process resulting in the enactment of DCC 19.22.050(H) their comments
alone, in this case, are not persuasive evidence that DCC 19.22.050(H) should be interpreted to
mean "slope" refers only to the Tumalo Canyon rim and not to all lots within the Applicant's
proposed land division.

The Hearings Officer next addresses Myles Conwa/s "final argument" that the "setback slope"
referred to in DCC 19.22.050(H). is (1) ambiguous and (2) should be interpreted to mean

"setbacks should be measured only from Tumalo Creek Canyon slopes exceeding 200/0." The

Hearings Officer, for the purposes of this section of the findings, assumes that the term "slope" is
ambiguous. This assumption is made despite reservations by the Hearings Officer based upon the
fact that the term "slope" has a clear and concise dictionary definition (see Myles Conway "final

argument" dated July 30, 2019). Conway, in the "final argument" stated that "slope" could be

considered ambiguous because (1) the slope could vary depending upon the distance measured

between two points and, (2) boulders or other natural features could distort result in a "slope"
greater than 20%0.

The Hearings Officer, for this purpose of discussion of the findings for DCC 19,22.050(H), agrees

with Conway that the "slope" of a specific geographical area could be determined by the "distance

measured between two points" and even possibly bythe existence of "boulders" or other"natural
features." However, these arguments presented by Conway do not supportApplicant's contention
that "slope" (as used in DCC 19.22.050(H)) should be interpreted to include or reference only the
Tumalo Canyon Rim and not include other locations where the "slope exceeds 200/0."
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The Hearings Officer finds, based upon experience in prior land use hearings, that civil engineers
and surveyors utilize standard protocols in determining "slope." No interested person, in the record
of this case, referenced engineering standards or protocols in the context of measuring "slope." The
Hearings Officer, based upon the lack of evidence or argument, finds that until challenged the
measurement of "slope" is an engineering matter and not one to be interpreted by a Hearings

Officer. lf, on the oft chance, there would be a dispute between expert engineers as to the meaning
of "slope" a hearings offlcer or the Board would correctly be forced to address that issue.

Finally, the Hearings Officer notes that DCC 19.22.050(H) states that a 30-foot setback is required
'from the edge of any slope which exceeds 200/o;' The language of DCC 19.22.050(H) clearly does
not state 30-foot setbacks required from the Tumalo Canyon rim or any other specific "slope." The

Hearings Officer finds the use of the words "any slope" do not limit the 3O-foot setback requirement
to "some" slopes or to any "particular" slope. The Hearings Officer finds it would be presumptuous,
and not legally supportable, to interpret the term "slope" as requested by Applicant (i.e. "slope only
refers to the Tumalo Canyon rim).

The Hearing Officer finds Conway's request to "approve the Westgate Master Plan and Tentative
Plan with an ongoing condition of approval that all future building improvements observe the 30-
foot setback imposed by DCC 19.22.050(H) is reasonable. The Hearings Officer finds that with such

a condition this approval criterion can be met.

Stafl in the Staff Report, requested the Hearings Officer determine the meaning of "edge of any
slope." Staff suggested that "edge of any slope" could mean "top and bottom of edges" or it could
refer to only the "top edge." The Hearings Officer agrees with Staff that the phrase "edge of any
slope," in the context of determining a point of measurement (for the 3O-foot setback) may be an

ambiguous phrase. The Hearings Officer notes that no evidence was brought to the attention of
the Hearings Officer, following the issuance of the Staff Report, addressing this issue at the Hearing.

The dictionary definition of "edge" is:

. The line where an object begins or ends
o A point near the beginning or the end"

M e r r i a m -We bste r D i cti o n a ry

The Hearings Officer finds, with the dearth of assistance from persons or entities involved in this
case, that "edge" means, in the context of DCC 19.22.050(H), both the top and bottom edges. While

the Hearings Officer believes a reasonable interpretation of "edge," in the context of DCC

19.22.050(H), would include only the "top edge" there simply is no substantial evidence in the record
(such as legislative history) to support such an interpretation.

The Hearings Officer finds this approval criterion can be met with condition of approval requiring
all future building improvements on the Subject Property observe the 3O-foot setback imposed by

DCC 19.22.050(H).
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Qorfinn 1A )) n6'n I and l-)irricinnc

AII residentiol subdivisions shdll be master plonned under DCC 17.16.050 ond sholl comply
with the following.
A. Moster Development Pldn Requirements. ln addition to the overqll moster

development plon requirements of DCC 17.16.050, such mqster development plans
in the Westside Tronsect Zone sholl olso demonstrdte:
1. The lot configurotion, street layout, porking lots, trails and any open spqce,

common dreos, ond public porks are designed to be compdtible with existing
or projected uses on odjocent properties ond provide sufficient public occess
to ond through the subject property;

FINDING: The master development plan requirements of DCC 17.16.050 are reviewed separately in

this decision. Applicant, in its burden of prool it stated:

"The Westside Tronsect Zone (WTZ) allowed uses, requirements, and criteria were adopted by the

County, with compatibility as q cornerstone. Compatibility with adjacent neighborhoods, porks,

wildlife ond forest lands has been incorporated into DCC 19.22 Westside Transect Zone and
compliance with the criteris of this section of the code ensures compotibility, As noted in the WZ
zone change application, "[t]he low density residential development permitted in the WTZ is

intended to minimize conflicts with urban uses with the City of Bend and the natural resource

volues of Shevlin Park snd Tumalo Creek to the west."

Lot configuration: Existing ond proposed uses to the north, south, and eost are oll residentiol. The

proposed lots for the subject project are all large |ots (2.5 acres and large) ond ore significontly
larger in size thon the existing ond plonned adjacent developments. This strategy is to provide for
a transition area (transect") between urban development in the City to the east ond Shevlin Pqrk

and forestlands to the west, minimizing conflicts between urban and rural uses. Additionally, the
proposed uses for the lots are solely residential, o permitted use in the zone. As noted in the WTZ

zone change hearings officer recommendotion (247-1 8-00061 2-ZC):

'The proposed use has been designed in a manner thot is entirely compotible with adjocent
land uses. The low density residentiol development authorized in the WTZ will minimize the
potentiol for conflicts with both urban uses within the City of Bend qnd the natural
resource values of Shevlin Pork and Tumolo Creek to the west. lndividual residentiol home

sites within the WZ will be buffered from the park boundary and Shevlin Park.

The South Property borders lands zoned for urban developmentto the north and east. The

existing Shevlin Commons development borders the property directly to the north. Platted

rural residential lots (2-acres in size) abut the property to the south. Shevlin Park qnd

Tumalo Creek border the property to the west, where no development (other thon public
park uses) is contemplated or outhorized... The low density residentiql development

stondards within the WTZ will be entirely compatible with the size and configuration of lots

within the odjacent Tree Form residentiol development. Substontial topography (rock
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outcroppings qnd o steep ridge line) will separate the South Property from planned urbon
development to the east.'

Open Space/ Trails/ Parks: The open space shown on the Westgate subdivision tentative plan con

be categorized into four groups: conservation area, no build zone, naturql areos, and open spoce

to be dedicated to BPRD. Eoch open space was designed with a specific focus on compdtibility:

Conservation Area: Reserued os o dedicated wildlife corridor, with a focus on mointenance
of wildlife habitat.

No Build Zone: To be managed ond mointqined primarily for fire protection purposes.

Naturol Areas: Visually unique locotions, highlighted for preseruation as natural resources.

Future BPRD Property: Provides o buffer between proposed development and
neighborhoods to the north, as well as trail connectivity to Bull Springs Trail ond Shevlin

Pa rk fo r su rro u n d i ng n eigh borhoods.

Shevlin Park borders the subject property to the west; further west is the Deschutes National
Forest. A minimum of 450' has been reserved between the park qnd buildoble orea along the

western edge of the proposed development, as conservation and no build oreas, for both wildfire
and wildlife manqgement. These areas are clearly depicted in the tentative plan and will be defined
os through open space and no build eosements. The monagement of these oreqs is detailed in the

droft CC&Rs (Exhibit G), which will be enforced through an HOA.

Along the northwestern edge of the subject property, opproximately eight acres are proposed for
donqtion to Bend Pqrks and Recreation District, to provide naturol open space qreos and
neighborhood bike and pedestrion connections. These significant manogement corridors and
open spoces will further reinforce the compotibility between neighborhoods qnd Shevin Park, by
providing buffers olong the entire west side of the subject property.

The WTZ zone change hearings officer recommendation noted:

'Proposed WTZ development standords will maintoin critical areos of wildlife habitat and
preserve existing deer ond elk migration corridors alongthe Tumalo Creek corridor. Future
residentiol lqndowners will be required to mointain their individuol lots in a monner thot
is compatible with both the protection of existing wildlife habitqt qnd the suppression of
fire. lndividuql structures erected within the WZ must comply with national fire protection
standards, with lot owners required to mointoin fire protection buffers around all buildings
ond home sites. The fire msnagement prescriptions of the WTZ ore expected to significantly
reduce the threat of a wildfire spreading from the forested lands to the west into the City

of Bend. Adoption of the WTZ significantly reduces or omeliorotes the overoll
environmental impacts of developing the subject properties and substantiolly benefits
environmentol quolities on adjoining lands.'
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The WTZ zone change hearings officer recommendotion continues:

'As o condition of development approvol, the applicant is prepored to dedicate o S)-acre
"Conservation Area" immediotely odjacent to its boundary with Shevlin Park. The

Conservation Area will be managed under the terms of a conservation essement thot will
protect and preserve oreas of wildlife hobitat. ln addition, the applicant intends to create

an additional 31-acre "No-Build Area" immediately east of the Conservation Areo. The "No-

Build Area" will be port of individual lots but no structures will be permitted ond the area
will be managed primarily for fire protection purposes. The protection of these two areos
(located along the western boundary of the South Property) will insure thot manogement

of the WTZ is compotible with Shevlin Pork. The planned Conservation Area and No Build
Area will work to insure that residentiol development within the WTZ is not visible from
Tumalo Creek. The joint monogement of such oreas will provide odditionol protections for
the natural resource ond public values of Shevlin Park.

Fire management stondords within the WTZ will provide a benefit to the residential
development to the north, south and east. A portion of the planned No-Build Area will
provide on additional fire protection buffer between the Shevlin Commons development
and the South Property.'

The proposed development also includes multiple trails that will connect adjacent neighborhoods

through the development and to open spoces and Shevlin Park.

Complionce with DCC 19.22 Westside Transect Zone ensures thqt the proposed subdivision is

designed to be compqtible with adjacent neighborhoods, open space, and wildlife. A noturoltrail
is proposed to connect to future and existing areos of Northwest Crossing, through the proposed

Westgate subdivision to the north-south extension of Sage Steppe Road, where the path becomes

a paved multiuse pqth. At the north end of Westgate, another trail connects to the multiuse trqil
to connect bicyclists and pedestrians to the eight acres of dedicated open space and to the existing

Bull Springs Trail thot provides access to Shevlin Park. These trail connections provide significant
qccess to surrounding neighborhoods.

The proposal does not include parking lots or public parks.

Streets/Public Access: The proposed development includes one north-south street, designed to

County collector stondqrds, which will connect existing developments to the north and south

through the extension of existing roadways. This moin "spine" will be accessed by privote streets

to serve the proposed development, including a looping street through the western portion of the

property. This proposed north-south roadway will provide not only public access to the proposed

development, but also a street for north-south vehicular, pedestrian and bicycle connectivity from
the Shevlin Park area ultimately to Skyliners, without accessing Mt. Washington Way. As the subject

property is bounded by Shevlin Park on the west ond topography on the east, there are no

proposed or existing eost-west connections. The street layout is designed to be compatible with

uses on adjacent properties while providing connectivity thot is currently not ovailable on the far
west side of Bend."
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As noted earlier in this decision the Hearings Officer in this case is the same hearings officer who
issued the recommendations quoted above. With that said, the Hearings Officer concurs with the
Applicant's statements and finds the proposed configuration and layout are compatible with
existing and projected surroundings uses and provides sufficient access.

The development contributes to the preseruqtion of noturol ond physical

features of the site; ond

FINDING: Applicant, in its burden of proof, stated:

"Preservotion of noturol ond physical features is central to the Westgate subdivision development

strotegy. As detailed previously in this document, the proposed development dedicates significant
acredge to conservotion areas, nqtural areas, open spoce and no build areas; approximotely 80

acres ore included in one of these conservotion categories. These areos ore clearly depicted on the
tentative plon and will be managed through sepqrate trocts and/or no build easements. The CC&Rs

include strict provisions for the preservation of these dreqs, through:
o prohibition of certain activities (tree/vegetation removal without HOA approvol, modificotion

of topography, debris disposal, parking/motor vehicle occess, burning of debris, construction),

o landscape maintenance,

o specific permitted uses, and
o implementotion ond enforcement of the Wildlife Habitot Management Plqn ond Wildfire

P rotecti on M a n agement P I o n.

Additionolly, due to the nature of large lot developments, each individual lot will include oreas thot
remain noturql."

The Hearings Officer concurs with the above-quoted statements by Applicant and finds the
proposed development contributes to the preservation of natural and physical features of the
Subject Property.

3. Complionce with provisions of the Oregon Stste Scenic Waterwoy Act qnd the
Deschutes County Londscope Monagement Combining Zone, as applicable.

FINDING: The Subject Property is not located within an Oregon Scenic Waterway nor is it within the
Landscape Management Combining Zone. The Hearings Officer finds these provisions do not apply.

B. Residentiol lots sholl be limited to 100 residentiol lots for the North Tronsect ond 87
residentiql lots for the South Trdnsect, os depicted on Figure 1 ot the end of this
chopter.

FINDING: The proposal includes the entire South Transect area and consists of 85 residential lots,

two less than the maximum. The Hearings Officer finds this approval criterion will be met.

2
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c. The subdivision shall be designed in dccordancewith o Wildlife Hobitot Msnqgement
Plan ond o Wildfire Mitigdtion PIan for the subdivided property as described below
ond submitted with the moster development plon opplication.
1. A Wildlife Hobitot Monagement Pldn prepared by a professional biologist

which identifies importont wildlife hqbitat ond migrotion corridors ond
contoins provisions for deed restrictions or restrictive covenonts which
include but are not limited to the following components:
d. Dedicoted open sp(rce andlor resource monogement corridors with

specific enforceable messures to oid in wildlife migration ond protect
habitat within these areds.

FINDING: Applicant, in its burden of proof, stated

'A'Wildlife Hobitot Management Plan for the Rio Lobo Propertl wos produced for the subject
property by Msson, Bruce & Girard, lnc., dated December 21, 2017. The submitted Wildlife Habitat
Manogement Plan notes thdt the subject property is located within a biological mule deer and elk

winter range, os identified by the Oregon Department of Fish ond Wildlife ('ODFW). As a result of
this study ond significant coordinqtion with interested agencies and organizations, a lorge

conservotion and no build qrea is proposed olong the entire western border of the proposed

subdivision. This area is approximotely 72 acres and is 450 feet wide at its narrowest and qre

proposed to be enforced through no build easements and CC&Rs.

The Wildlife Hobitot Monogement Plan includes specific wildlife habitat conservation measures,

which will be enforced by the Westgate CC&Rs. ln oddition to habitot mqnogement, the draft
Westgqte CC&Rs requires wildlife protection in Section 10.16:

10.16 Wildlile Protection. Each Owner shall comply with such provisions of the Wildlife

Habitot Monagement Plan os ore applicable to his or her Homesite. The harassment,

capturing, trqpping, injuring, or killing of wildlife within the Property is expressly

prohibited, except when reosonably necessary to ovoid an imminent threat of personal
injury or death to ony person or except when reasonably necessary to protect property

from domoge by rodents or other pests and then only to the extent permissible under
opplicoble laws. The feeding of wildlife or leoving sqlt blocks out for big gome is slso

expressly forbidden,

Article Xll addresses enforcement of the covenants. More specifically, Section 12.1 provides the

Association the right to ossess fines ond interest rates, enter the homesite to remedy the violotion

and assess owners for the work, suspend voting rights, place liens, ond bring suit or oction agoinst

the owner." [emphasis in original]

The Hearings Officer concurs with the Applicant's statements and finds the proposed development
meets the Wildlife Habitat Management Plan requirements of this section to aid in wildlife migration
and habitat protection.
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Specific vegetation mqndgement stondords for areas within the open
spuce ond/or resource mondgement corridors to protect wildlife
hdbitot funded through homeowner ossessment ond performed,
monitored ond enforced by the homeowners ossociotion.

FINDING: Applicant, in its burden of proof, stated

'The Wildlife Habitat Management Plon (WHMP, Exhibit D) notes thot the Singleton Wildfire
Manogement ond Forest Health Plan (WMFHP) was developed in conjunction with the WHMP "in

order to produce a comprehensive vegetotion monagement plan thot will reduce the threat of
wildfire spread while also mointoining quality wildlife habitot within the conservation areo, the

designated open space, and in the undeveloped portions of the residentiol lots. As explained in the
WMFHfl vegetqtion will generally be managed in compliance with the National Fire Protection

Association (NFPA) codes ond defensible space standards which use a zone of protection
approach." The WHMP continues to note that "[t]he following provisions will be implemented to
maintain wildlife habitat value within the context of the NFPA standards...:

o Downed logs: Downed logs will be left as q source of visuol screening if they will not act os

ladder fuel, per guidance provided in the WPMP. Where possible, retain an averoge of two

downed logs per acre, consistent with the goals of adjacent Shevlin Park (Boldenow 2008).

o Stonding snags (dead trees) provide food and nest site locations for wildlife, especially
cavity nesting birds (Photo l, Appendix B). Leave snogs in ploce where proctical. The

density torget for snogs will be tvvo of each per acre, consistent with the goals of adjacent
Shevlin Park (Boldenow 2008).

o Brush: Leave patches of brush (Photos 4 and 10, Appendix B), especially those associated

with rock outcrops. Most brush under the drip line of trees must be removed often enough

to mqintain o distance of ot leost three times the height of the ground fuel and the tree

crown. ln open areas, older ond taller brush patches con be maintqined ond remain
consistent with the fire protection guidelines (WMFHP).

. Patches of brush will specifically be left within the conservation area alongthe western

boundory of the PSA and opportunistically within other open spaces ond building lots

when also in compliance with the WMFHP (see current brush pdtch pottern in Figure

3).
. Brush patches will be mointained in o mosaic pottern following o multi-yeor cycle of

brushing so that brush patches will vary in age and height.

o Slope-specific brush treatments: Hand-pruning treatments will be used to mointain brush
patches as wildlife habitqt while olso providing breaks in the linear continuity of brush
patches oriented along steep slopes qnd rock outcrops; consistent with a fire fuels
red u cti on p rocti ce (WM FH P).

The Wildlife Habitat Management Plan continues on to note that the above vegetation treatments
will support deer ond other wildlife species and particularly suggests its applicotion in the

conseruotion area along the western border of the subject property, in order to maintain a north-

south travel corridor.

b.
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Article lV, Section 4.2 gives the HOAthe authority to utilize the operating fund for the "performonce

of all the Associotion's obligations under the following the COL Agreement, the Revised Wildlife
Health and Forest Health and Management Plan the Wildlife Hobitat Management Plqn, the
Wildfire Protection ond Monagement Plan...". Article Xll of the draft CC&Rs provides the HOA

authority to enforce the requirements of the CC&Rs.

This criterion has been metthrough the estoblishment of vegetation standards through the wildlife
hsbitat and wildfire mitigation plans, and the mechanism by which to fund and enforce them
through the CC&Rs."

The Hearings Officer concurs with the Applicant's statements and finds the homeowners
association's responsibilities for vegetation management will be met.

c. Specific setbdcks firom wildlife corridors.

FINDING: Applicant, in its burden of proof, stated

"The primary wildlife corridor identified by the Wildlife Hobitqt Monagement Plon is a north-south
route along the western edge of the subject property, The proposed tentotive plon includes o
significant structure setbock from Shevlin Park (minimum of 450 feet).

'The conservation area proposed in the Preliminary Plan along the western edge of the PSA

is designed to provide a minimally obstructed wildlife trovel corridor, especially for deer
and elk, that is contiguous with odjocent protected oreqs to the west of the development
(the riparion zone of Tumalo Creek, Shevlin Psrk, qnd public lands farther to the west). ln

conjunction with other development plans and their associated open spqces located to the
north and south of the PSA, this conservation area provides a key link in the landscape-
level continuity of wildlife hqbitot mointained alongTumalo Creek. The corridor follows the
natural topography of a ridge that parallels the creek, originating on the southwestern
border with the WA zone, and gently dropping down in elevstion toward the riparian zone
of Tumalo Creek to the north-west of the PSA (Figure 4). According to ODFW biologists, deer
migroting through the Bend area on an eost-west poth are already likely to ovoid
residentially developed ereos, trovelling instead along the southern border of the City;

however, onimols opproachingthe developed areas are likelyto continue using contiguous
corridors such as that olong Tumolo Creek.'

The setbqck from this wildlife corridor on the western border of the subject property will be

enforced through eqsements and CC&Rs."

The Hearings Officer concurs with the Applicant's statements and finds the wildlife setbacks will be

met.

Provisions which demonstrote coordinotion with the Wildlire
Mitigotion PIan described below to estoblish joint mondgement

d.
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objectives ond designdted sreas for wildlife habitat measures which
are outside of the defensible spdce ond wildfire mitigotion oreas.

FINDING: Applicant, in its burden of proof, stated

"A Revised Wildlife Habitat and Forest Health Management Plan was developed to "balance
the protection of wildlife with a wildland fire management plan.' This plan includes a
comprehensive vegetation management plan to reduce the threat of wildfire spreod while
maintaining quality habitat. This plan includes various strategies for wildlife habitat measures
outside of the defensible space ond wildfire mitigation oreas, such as:

- maintenonce of forest heqlth and londscope resiliency
- fencing standards for the subdivision
- limitotions on allowed uses (e.g. no high intensity recreationol uses)

Additionolly, Section Vll of this plan includes restrictions for the entire subject property, including
o No high-intensity recreotional uses (i.e. playgrounds or motorized uses) will be allowed.
o No fireworks of any type qre ollowed.
o No hunting, dischorge of firearms or trapping is allowed.
o No use of drones will be allowed."

The Hearings Officer concurs with the Applicant's statements and finds the wildfire and wildlife
plans accomplish the joint management objective of this criterion.

Requirements for onnuol review of the plon by a professionol biologist
dnd a reporting of those findings and ony recommended olterations
to the plan to the homeowner ossociotion.

FINDING: The Applicant's draft CC&Rs include a sectionl that provides for the periodic review of the
Wildlife Habitat Management Plan. Staff, in the Staff Report, noted that this criterion requires annual
review. The Hearings Officer finds that with a condition requiring that Applicant's proposed CC&R's

be modified to require "annual" review of the Wildlife Habitat Management Plan this approval
criterion can be met.

2. A Wildfire Mitigotion Pldn prepared by a professional forester thot identifies
ond includes enforceoble measures to prevent the ignition and spreod of
wildfire, ond contains provisions for deed restrictions and/or restrictive
covenonts, enforced by a homeowners association, which include but ore not
Iimited to the following components:
d. Requirement to develop und muintoin all residential lots in

complionce with the most current Notional Fire Protection
Association (NFPA) Zone 7, 2 and 3 stonddrds, containing concentric
rings extending outword from the structure implementing the defense
in depth approoch, with Zone 1: 30 feet adjocent to structures, Zone

1 Exhibit G, Section 5.5(C)
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2: 30 to 100 feet from structures, ond Zone 3: 100 to 200 feet from
structures.

FINDING: Applicant, in its burden of proof, stated

'A Wildfire Mitigation Plan (Exhibit C) was developed by Singletree Enterprises, LLC, dated
December 19,2017. This Plon includes vegetqtion mandgement stqndards for structural
defensible spqce, including the designation of Zone 1, Zone 2 and Zone 3 as concentric rings
oround structures, each with specific requirements. The developer's agreement with Central
Oregon Londwatch (Exhibit E) includes an integrated plan for the monogement of wildlife hobitat
and forest heslth management. This plan requires the implementation and enforcement of these

zonol rings for vegetation management around structures:

Zone 1: 30 Feet Adjacent to Structures
Use non-flammable landscaping materiols within first 5 feet of structures. All vegetation
and combustibles are removed from under decks and within 5 feet of the home or auxiliory
structures. Outside of 5 feet, low-growing, resin-free fire resistive plonts are carefully
spaced and mointained, and ore keptfree of dead moterial thot do not allow flame lengths
greoter than 3 feet. Areas of lawn must be well irrigated and regularly mowed. Moture
trees are pruned to a height of 6 to 10 feet from the ground with no brush inside of the
tree dripline. Juvenile trees are not pruned more thqn 200k of stem length. Trees may not
touch the home. No firewood storoge is permitted outside of on enclosed structure. This

zone i ncludes d riveway/road surfaces.

Zone 2: 30 to 100 Feet from Structures
Plqnts ore low-growing and well irrigated. Tree canopies are spaced at 15-20 feet, or 30

feet between small groups of smoll trees. Zone 2 treatments will extend to the lot boundary
(beyond the 1)}-foot zone) when the lot is adjacent to down-hill slopes greater than 200/0,

Small individual brush species will be irrigated, maintained free of dead moteriol and
outside the dripline of trees.

Zone 3: 100 to 200 Feet from Structures
Trees will be thinned and pruned, woody debris removed and brush fields mowed or
removed. Density of taller trees will be reduced ond mointoined so that conopies do not
touch. Taller, more moture trees however, typically present less of a fire risk as long os

brush is not present within the tree drip-line ond lower limbs ore pruned.

The Droft Westgate CC&Rs (Exhibit G) Section 4.4 requires compliance with the Wildfire
Management, including a requirement for the Association to submit applications for the

recognition of each homesite under the Firewise Communities USA/Recognition Progrom. Section

10.2 requires thqt landscoping plans for each Homesite be in compliance with the Wildfire

Protection Management Plan. ln addition, Section 5.5 of the draft CC&Rs requires that "The

Association sholl comply with all terms of the COL Agreement, Revised Wildlife Habitqt qnd Forest

Health Management Plan, and Wildlife Hobitat Management Plan,"
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The Applicant has complied with the requirements of this section through numerous mechanisms
- through the Wildfire Mitigation Plan, the Revised Wildlife Habitot and Forest Health Monagement
Plon. These Plans are implemented qnd enforced by the droft CC&Rs ond the Central Oregon

La n dwstch Agree m e nt." [em phasis i n origi na l]

The Hearings Officer concurs with the Applicant's above-quoted statements and finds the proposal
complies with the three-zone, concentric ring defensible space requirements of this section.

D.

b. Enhanced construction design ond materiols to prevent home ignition

from external fire sources.
c. Requirements and specific provisions lor ongoing vegetcrtion

monogement funded through homeowner ossessment and
performed, monitored, ond enforced by the homeowners associotion,
os odopted by Deschutes County or os recommended in forest
mdndgement plon, whichever stondord is the most stringent.

d. Provisions which demonstrote coordinotion with the Wildlife Habitot
Manogement Plon described obove to establish joint mondgement
objectives ond designated oreas for wildlife hobitot meosures which
ore outside of the defensible spoce dnd wildfire mitigation dreds.

e. Requirements for onnual review ol the pldn by a professionol forester
ond onnual reporting of those findings and ony recommended
alterations to the plan to the homeowner ossociation.

A Stewordship Community PIon which includes provisions designed to educdte
residents of the unique resource values of the area ond the community goals to
utilize best management prdctices in the community development ond operation to
protect wildlife hdbitat ond to establish ond implement firewise community
strqtegies.

FINDING: Applicant, in its burden of prool responded to this approval criterion with the following
comments:

"The Stewordship Community Plon is included in Exhibit E as part of the Rio Lobo - Londwatch

Agreement. This agreement encompasses the Revised Wildlife Habitat and Forest Heolth

Management Plon, which includes community implementotion opproaches for the integrotion of
the wildlife ond wildfire mansgement plans, focused on the unique resource values of the areo.

The intent of the plan is to balonce the protection of wildlife with a wildland fire mqnogement plan

within the Westside Trqnsect Zone, to ensure the protection of wildlife habitat in o known wildfire

hozord qreo.

The Plqn includes best monagement practices to protect the wildlife habitqt ond implement

firewise community strotegies, most of which were developed in collaboration with multiple

agencies duringthe zone change process,

More specifically, the integrated plan includes prescriptive requirements for:
o Vegetation management standords for structural defensible space (by zones)

247 -1 9 -000500- M P, 247 - 1 9 -0005U -r P Page 30 of 89



o Vegetotion monogement standards for wildlife
o Management of Forest Health and Landscape Resiliency

o Structurql Design and Materials Selection

o Operotionol lssues ond Standards (evacuation routes, communicotion plans)

o Wildlife Habitat Measures

This Stewordship Community Plan requires education and enforcement by the homeowners'

association through the CC&Rs.

The Hearings Officer concurs with the Applicant's statements but questions how the details of this
"stewardship Community Plan" are planned to be communicated to new residents.

Similar to earlier findings where the Hearings Officer found that a condition of approval was
required to assure that the CC&Rs required an annual review of the Wildlife Management Plan. The

CC&Rs should be required to include annual review and reporting requirements of this approval
criterion. With such a condition the Hearings Officer finds this approval criterion can be met.

Mondate deed restrictions ondlor restrictive covenonts that implement lot-specific
ond opplicoble general provisions of the Wildlife Habitot Monagement snd Wildfire
Mitigation Plons. The deed restrictions ond/or restrictive covendnts must run with
the lond ond must be enforceohle by the homeowner dssociotion.

FINDING: Applicant, in its burden of proof, responded to this approval criterion with the following
comments:

'Draft restrictive covenqnts for the proposed subdivision are included in Exhibit G. These CC&Rs

require individual lot compliance with the Wildlife Hqbitat Manogement Plan, Wildfire Protection

ond Management Plan qnd the Revised Wildlife Hqbitst and Forest Health Management Plan.

These CC&Rs will be recorded and will run with the land, enforceable by the homeowner

associotion. The restrictive covenqnts submitted with this master plon and tentqtive plon submittal
ore in draft form and the Applicant reserves the right to make corrections and changes prior to
recording."

On July 19,2019, the Applicant provided the following supplemental statement:

"The Applicant's intent is to record CC&Rs in phases. During each phase, CC&Rs will be

recorded for the individual lots created, but not for the remainder parcel, until it is developed
into individual lots in subsequent phases."

Staffl, in the Staff Report, concurred with the Applicant's above-quoted statements but noted that
the final CC&Rs presented for recording must substantially conform to those reviewed or modified
as part of this review process. Staff noted, in the Staff Report, that revised CC&Rs would be reviewed
in detail at the time of Final Plat submissions and if the CC&Rs were found to contain more than
corrections or minor changes related to the approval criteria listed in the Staff Report, then the
Community Development Planning Division has the right to reject the modifications.

E.
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The Hearings Officer agrees that Applicant, Homeowners Association or successors in interest,
should have the right to modifl7 the proposed CC&Rs. However, the Hearings Officer also agrees
with Staff that any changes must be in substantial conformance with to the CC&Rs submitted by

Applicant (Exhibit G, Section 5.5(C)) and may not diminish the Applicant's or successor to Applicant's
obligations related to the Wildlife Management Plan, Wildfire Protection and Management Plan and

Revised Wildlife Habitat and Forest Health Management Plan (including review and reporting
requirements).

Mondote that the recorded duties ond obligotions of the homeowners ossocistion
compel the homeowners sssociqtion to provide for enforcement of the deed ondlor
covensnt restrictions, mointenonce of ony common property, open spdce or
resource mdndgement corridors ond private streets, ond provide for the dssessment
ond collection of fees to fund the deed ond/or covendnt restrictions.

FINDING: Applicant, in its burden of proof, responded to this approval criterion with the following
comments:

'The draft CC&Rs for the subdivision are included in Exhibit G. Article lll defines specifictypes of
assessments that will be required to'promote the recreation, heolth, safety ond weffare of
the Owners ond Occuponts of the Property for the improvement, operdtion and
maintenonce of the Common Maintenonce Areas and other qreds to he mointained by the
Associotion.' The CC&Rs define the Common Maintenonce Areas to include common oreas,

conservation area, naturol areas, no-build zone, multiuse poths, private streets, neighborhood

signoge, common area utilities, ond Sage Steppe Drive until it is dccepted qs q county road by the

County.

The CC&Rs direct the development of an Operations Fund for these maintenance expenditures
(Section 3.6). Article Xll empowers the Association to enforce the CC&Rs, through the following
measures:
o ossessn?ent offees (12.1(A)),

o entering offending Homesite to remedy the violotion (12.1(B)),

o tow vehicles in violqtion (12,1(C)),

o suspend voting rights and utility services (12(D)), ond
o bring suit or action against on owner (12(E)),

The proposed development can comply with this criterion upon recording of the CC&Rs at time of

finol plat, bosed on the detailed draft CC&Rs including requirements and enforcement."

[emphasis in original]

Staff, in the Staff Report, expressed concurrence with the Applicant's above-quoted statements but
noted that the reference to Sage Steppe should include the entire extension of Sage Steppe and

McClain Drive. Staff, in the Staff Report, also noted that the public road extension through the
subdivision may never be accepted by the County for road maintenance, although it will be required

F.
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to be dedicated to the public. This topic is further discussed in the findings for Title 17 approval
criteria in this decision.

Article Xll, section 12.1 in Applicant's proposed/draft CC&Rs gives the HOA, "the right to do any or
all of the following", followed by a list of enforcement actions. Staff, in the Staff Report, expressed
concern as to whether this enforcement provision"compelled"the HOA to enforce the CC&Rs or
only grants the option to enforce the CC&Rs. Stafl in the Staff Report, requested that the Hearings
Officer consider requiring the Applicant to revise the CC&Rs to achieve compliance.

Staff, in the Staff Report, noted that the WTZ Zone criteria sets out responsibility for the
Homeowners Association to inspect, review, enforce, and manage several ongoing critical aspects
of the subdivision that are described in the sections above. The Hearings Officer shares the Staffs
above-referenced concerns. ln particular, enforcement obligations related to the Wildlife
Management Plan, Wildfire Protection and Management Plan and Revised Wildlife Habitat and
Forest Health Management Plan (including review and reporting requirements) should be

mandatory upon the Homeowners Association.

Staff, in the Staff Report, also raised "a speculative concern" related to the Homeowners Association
and CC&Rs. Staff inquired as to what would happen if the Homeowners Association for the
proposed development would disband, dissolve or otherwise cease operation. Staff was concerned
about the County's ability to enforce the requirements set out in this decision. Stafl in the Staff
Report, noted that Section 2.1 of the draft CC&Rs provides some guidance. This section states that
"ln the event that the Association is at any time dissolved, whether inadvertently or deliberately, it
shall automatically be succeeded by an unincorporated association having the same name and
purpose ..." Staff questioned whether or not the County had the ability to enforce against the
Homeowners Association, an unincorporated association, or individual lot owners for non-
compliance.

The Hearings Ofticer finds it reasonable and appropriate to require, as conditions of approval in this
decision, the Applicant to have CC&Rs that address relevant approval criteria. The Hearings Officer
finds that it is beyond the Hearings Officer's authority to anticipate and thereby condition the
approval upon the possible demise of the proposed Homeowners Association. The Hearings Officer
finds that the County, under the approval and conditions imposed in this decision, has the right to
enforce the decision. lf the Homeowners Association remains in legal existence the County shall
have the right to enforce conditions of approval against the Homeowners Association. lf the
Homeowners Association disbands, dissolves or otherwise ceases operation the County shall have
the right to enforce the approval and conditions of this decision against any successor organization
and/or against individual property owners within the development.

The Hearings Officer finds, with the condition of approval set forth below, that this approval criteria
can be met.

HOA Reporting: As an ongoing condition of approval, the Homeowners Association, or any
successor or equivalent organization or if no such organization then individual owners of lots
shall be required to annually review of the Wildlife Habitat Management Plan. Further, the
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County may request the Homeowners Association, or any successor organization or if no such
organization then individual owners of lots, shall to provide within a reasonable timeframe
documentation demonstrating compliance with the reporting, annual review, maintenance, and
other responsibilities associated with the Wildlife Habitat Management Plan, Wildfire Mitigation
Plan, and Stewardship Community Plan, as described in DCC 19.22.060 (C)-(F),

G. lf phosing is proposed, o phasing plan for the tentstive subdivision plots [shall be
providedl. Eqch tentdtive subdivision application shdll include a plot map meeting
the subdivision requirements of DCC Title 17, the Subdivision / Partition Ordinance,
except os moy be specificolly modified herein.

FINDING: The Applicant proposed a subdivision in eight phases as part of its Tentative Plan.

Compliance with this criterion is ensured through the review of Title 17 criteria within this decision.

Section 19. 22.070. Street lmprovements.

Subject to opplicdble provisions of DCC Title 17, streets within the Westside Tronsect Zone
may be privote. For proposed private rodds, on-street parking is prohibited and the owner
sholl submit proof of a homeowner's associotion, deed restriction or the equivolent to
dssure continued ownership, maintenonce ond repoir of the privdte streets.
A. Notwithstanding the allowsnce for private roods, the county moy determine that

public road(s) ore required to meet public dccess and/or regionol trdnsportotion
needs ond goals, including but not limited to u collector rood to provide north-south
connectivity through the Westside Transect Zone. The owner ond homeowners
association sholl be jointly lidble ond responsible for all costs ossocioted with initiol
construction of ony such public rood (including the one-yedr guarantee).

FINDING: The proposed subdivision included a public right-of-way for a north-south connection,
which will be an extension between McClain Drive and Sage Steppe and constructed to County
collector road standards. The Applicant stated the developer would be responsible for initial
construction costs and the Homeowners Association would be responsible for maintenance of the
public road. The draft CC&Rs (Exhibit G) Section 1 .10 - Common Maintenance Areas and Article lV

requires the use of the Operating Fund for the maintenance of common areas.

The other roads within the subdivision are proposed to be private roads. The Applicant's burden of
proof stated:

"The remainder of the roodways ore proposed to be privote; ownership, mointenance ond
mandgement of which will be conducted bythe homeowners association. The droft CC&Rs (Exhibit

G) include all private streets in the definition of "Common Areas" and require the HOA maintoin
all common areas. The CC&Rs further oddress the "no parking" enforcement and maintenance of
these private roodways:
o Section 10.1 1 addresses the enforcement of "no porking" on private streets.

o Section 4.2 details the uses of the Operating Fund, including the performance of the
Associ ati o n's o b I i gati o ns u n d e r th e Ro o dway M a i nte n a n ce Agr ee m ent."
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Stafl in the Staff Report, recommended the following condition of approval for parking. The
Hearings Officer finds, with Applicant's proposed CC&Rs and Staff's recommended condition below,
these approval criteria will be met

Street Parkin$. As an ongoing condition of approval, on-street parking is prohibited on private
roads within the subdivision.

Section 1 9.22.080. Off-street Parkine.

Off-street porking sholl be provided os required in DCC 19.80.

FINDING: Compliance with the parking standards of DCC 19.80 are reviewed within this decision

Section 1 9.22.090. Fence Standards.

The following fencing provisions shall opply for any fences constructed as u pdrt oI
resi d enti a I d eve lo pm e nt:
A. New fences shsll be designed to permit wildlife possctge. The following stondards

ond guidelines shall opply unless on olternative fence design which provided
equivolent wildlife pdssage is opproved by the County after consultotion with the
Oregon Deportment of Fish ond Wildlife:

1. The distonce between the ground ond the bottom strand or board ofthe fence shall
be at least 15 inches.

2. The height of the fence shqll not exceed 48 inches obove ground level.
3. Smooth wire qnd wooden fences thot allow passage of wildlife ore preferred. Woven

wire fences qre discouraged.
B. Fences encompossing less thon 10,000 square feet which surround or ore odjocent

to residences or structures are exempt from the obove fencing stondords.

FINDING: No specific fencing is proposed at this time. The Applicant stated that the draft CC&Rs

require compliance with DCC 18.22.090 and also prohibit perimeter fencing of home sites, except
for wooden split rail fencing which abuts open space. Staff, in the Staff Report, proposed the
following condition of approval to ensure ongoing compliance with these criteria. The Hearings
Officer concurs with Staffs comments and recommended condition of approval. The Hearings
Officer finds that with the proposed CC&R's and Staffs recommended condition of approval these
criteria can be met.

Fencing: As an ongoing condition of approval, any fence constructed as a part of residential
development shall comply with DCC 19.22.080.
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Chapter 19.80, Off-Street Parking and Loading

Section 19.80.030. Off Street Parking.

Off street parking space sholl be provided ond mqintained as set forth in DCC 19.80.030 for
all uses in all zones, except for the CB zone. Such off street parking spoces shall be provided
dt the time s new building is hereafter erected or enlorged or the use of d building existing
on the effective date of DCC Title 19 is chonged. lmproved off street parking sholl mean
paved with two inches of pdving.

Section 19.80.040. Number of Spaces Required.

Off-street pdrking shall be provided os follows:
A. Residentiol.

One, two and three-fomily dwellings: 2 spoces per dwelling unit.

FINDING: The maximum density within the WTZ Zone is one single-family dwelling per lot. Staff, in
the Staff Report, recommended the following condition of approval to ensure compliance with DCC

19.80. The Hearings Officer concurs with Staffs comments and recommended condition of
approval.

Parking: Prior to the issuance of building permits for dwellings on individual lots, each
dwelling unit shall provide a minimum of two paved parking spaces.

Chapter 19.88, Provisions Applying to Special Use Standards.

Section 1 9.88.21 0. Solar Setbacks.

Purpose. The purpose of DCC 19.88.210 is to provide os much solor access ds

procticol during the winter solor heoting hours to existing or potential huildings by
requiring oll new structures to he constructed as far south on their lots qs is
necessory and feosible.
Stondords. Every new structure or uddition to on existing structure sholl meet the

following stondurds except os provided in DCC 19.88.210(C):
1. South Woll Protection Stsndord. The south wall protection stondsrd is

estoblished in Appendix A, and dll new structures or additions sholl meet this
stondsrd if feasible. U it is not fedsible due to physicol constroints of the [ot,
including but not limited to, rock outcroppings, septic systems, existing legol
restrictions or lot dimensions os determined by the Plonning Director, then
the structure or qddition must be locoted os far to the south on the lot as

feasible and must meet the stsndord set forth in DCC 19.88.210(B)(3Xb).

2. South Roof Protection Standord. All new structures or additions to existing
structures shsll meet the stondqrd for south rool protection set forth in
Appendix B.

A.

B.
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c.

Exceptions. The south roof protection stqndard shall not opply only if the
a p pl i ca nt esto b I i s h es:

o. Thot the structure cdnnot he located on the lot without violating the
requirements contdined in Appendix B of Ordinance No. 83 041; ond

b. Thot the structure is built with its highest point as for to the south ss

feosible; ond
i. That the structure is o single fomily residence with s highest

point less thon or equdl to 16 feet high; or, if not a single fomily
residence;

ii. Thot it is a permitted or conditionol use for the lot.
Exemptions.
1. The governing body may exempt from the provisions of DCC 19.89.210

ony dred which it determines unfeosible for solar use because the
orea is olready suhstontiolly shoded due to heavy vegetdtion or steep
north focing slopes ond ony ored or zone in which toller buildings ore
planned.

2. The Plonning Director sholl exempt d structure from the provisions of
DCC 19.88.210 if the structure will shode only o protected oreo in
which solor uses dre not feosible because the protected ored is
olreody substantiolly shoded ut the time o request for exemption is
mode ond approved by the Pldnning Director.

3. The Planning Director shall exempt d structure from the provisions of
DCC 19.88.180, if the structure is in conformonce with u solor height
restriction as provided in Ordinance 87 043, Deschutes County
Subdivision/Partition Ordinonce, os dmended.

Ff NDING: The smallest proposed lots in the subdivision will be a minimum of 2.5 acres in size,
leaving enough space to meet the solar setback requirements. Compliance with this criterion is

already ensured by the Setback and Yard Requirements condition of approval.

TITLE "'7 OF THE DESCHUTES COUNTY CODE, SUBDIVISIONS:

Chapter 17.16, Approval of Subdivision Tentative Plans.

Section 17.16.040. Protective Covenants and Homeowner Association Agreements.

Londowner covendnts, conditions, ond restrictions qnd homeowner associotion
agreements dre not relevont to dpprovol of subdivisions and pdrtitions under DCC Title 17,

unless otherwise determined by the County to corry out certoin conditions of opprovol,
such ds road mointenonce or open spqce preseruation. Any provisions in such dgreements
not in conformance with the provisions of DCC Title 17 or opplicoble zoning ordinonces are
void.

3.
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FINDING: As discussed above in this decision, there are CC&R requirements for the proposed
subdivision pursuant to DCC 19.22. No other landowner covenants, conditions, or restrictions have

been proposed or considered as part of this application.

Section 17.16.050. Master Development Plan.

An overall msster development plon sholl be submitted for all developments affecting lond
under the sdme ownership for which phased development is contemplated. The master
plon sholl include, but not be limited to, the following elements:

FINDING: A Master Development Plan is required under this section as well as DCC 19.22.060

A. Overoll development plon, including phase or unit sequence;

FINDING: The Applicant proposed an overall development plan of an 85-lot subdivision with eight
specific phases. A portion of the sheet containing the phasing map submitted as part of the
application is included below as Figure 2.

Figure2-PhasingPlon
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relevant criteria found within the DCC, as it applies to this subdivision proposal. Based upon the
evidence in the record the Hearings Officer concurs with Staff's comments.

C. Schedule of improvements, initiotion ond completion;

FINDING: The Applicant indicated that it intended to initiate the development of one or two phases

immediately upon receiving land use approval. The application goes on to explain the development
of the other phases will occur as market conditions and demand allows. The goal is to complete one
or two phases per year, with an anticipated completion of the subdivision within approximately
eight years, depending on the real estate market.

Overall transpoftdtion ond troffic pdttern plan, including bicycle, pedestrion ond
public transit trdnsportdtion focilities and dccess corridors;

D.

FINDING: The application materials show a north-south public right-of-way connection, several
private roads, a separated multiuse path for bicyclists and pedestrians, and natural trails. No public

transportation facilities are provided.

E. Program timetdble projection;

FINDING: This criterion is similar to (C) above and the Hearings Officer incorporates those findings
here.

F. Development pldns for ony common elements or focilities;

FINDING: The Applicant has not proposed any common development or facilities beyond the roads,

multiuse path, and natural trails. The only development proposed in the open space Tracts A, B, and

C are natural trails.

G. lf the proposed subdivision has an unknown impoct upon adjacent ldnds or lands
within the general vicinity, the Planning Director or Hearings Body may require o
potentiol development psttern for streets, bikewoys dnd access corridors for
adjoining lqnds to be submitted together with the tentotive plan os pdrt oI the
moster development plan for the subject subdivision.

FINDING: Applicant, in its burden of proof, stated:

"Adjacent lands to the north and eqst ore urban (City) residential subdivisions; Shevlin Park is
immediotely to the west; qnd The Tree Farm, a rural (County) residential subdivision is to the south.

County staff and Applicant have coordinated for several years regording the subject property,

through the Westside Trsnsect Zone change process and pre-application meetings for this master
plan and tentative plon opplication. Mitigotion for potential impocts to the Shevlin Pork area ore

addressed throughout this norrative, through the development and implementotion of the wildfire
and wildlife management plans. Due to the presence of topography in the eqstern side of the
property, no impacts ore onticipated to the adjacent development to the east qs there are no
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occess points between the two areas. The Tree Fqrm to the south was developed with an

understanding of potential future development to the north, ond even included on abutting street
(Sage Steppe) for future connectivity to the north.

The Applicant was party to the Westside lnfrastructure Group (WIG) and entered into a

Development Agreement (WIG DA, Ordinance NS-2316, effective November 16, 2018) with the City

of Bend that assessed the infrastructure impacts and mitigations to City infrastructure os a result
of the combined westside development. Ardinance NS-2316 notes "[b]ecquse the uses and density
of the Properties are either prescribed by the BCP and BDC ...the overoll off-site infrastructure
impoct as a result of development of the Properties can be reasonably determined ond addressed.

The purpose of this Agreement is to provide for the equitable qllocotion of these costs, and define

development triggers ond assignment of responsible pqrties for the construction of the required
public improvements to fully mitigate off-site sewer, water and vehicular trqnsportqtion
infrastructure impocts from the development of the Properties subject to this Agreement." As such,

the WIG Development Agreement analyzed all City water ond street services for this master plon

area. The terms of the Development Agreement commit the Applicants ond the City of Bend to the

terms of the agreement for a period of 1 5 years.

No unknown impacts on adjacent londs have been determined thqt would require submittal of
potential development patterns for adjoining londs,"

The Hearings Officer accepts, as reasonable and appropriate, Applicant's above-quoted statements.
The only impact to adjoining land that may be of concern is the place of connection along the
extended McClain Drive at the boundary between the Subject Property and the adjacent property
at3229 NW Shevlin Park Road, Map and Tax Lot 17-11-26,400. The adjacent property is within the
city limits and McClain Drive will need to be extended through that property as well to ultimately
provide access to and through the Subject Property. The Hearings Officer finds, based upon
Applicant's statements, that this approval criterion will be satisfied.

Section 1 7. 1 6.070. Development Fol lowi ng Approva L

Once o mdster plon is approved by the County, the plon shall be hinding upon hoth the
County ond the developer; provided, however, ofter five years from the dote of opprovol of
the plon, the County may initiate o review of the plan for conformance with applicoble
County regulations. lf necessdry, the County may require chonges in the plan to hring it
into conformonce.

FINDING: This section is included for reference to these procedural requirements

Section 17.16.080. Tentative Plan as a Master Plan.

As an alternotive to the filing of o moster plon for phosed development, the
opplicont moy file s tentotive plan for the entire development. The plon must
comply with the provisions of DCC Title 17 for tentdtive plons.

A.
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lf the opplicont proposed to phose development, he sholl provide sufficient
informotion regarding the overall development plon ond phosing sequence when
submitting the tentative plan.
lf the tentdtive plon is dpproved with phdsing, the finol plot for eoch phose shall be

filed in occordonce with DCC 17.24.020 through 17.24.110.

FINDING: The Applicant was required to apply for Master Plan approval regardless of this section.
However, the Applicant has also proposed a Tentative Plan that covers the entire Master Plan area
and includes details of an eight-phase development. All Final Plats will be reviewed and processed
in accordance with the procedures of DCC Title 17.

Section 17.16.100. Required Findings for Approval.

A tentotive plon for d proposed subdivision sholl not he opproved unless the Planning
Director or Hearings Body finds thdt the subdivision ds proposed or modified would meet
the requirements of this title ond Titles 18 through 21 of this code ond is in complionce with
the comprehensive plon. Such findings shall include, hut not be limited to, the following:
A. The subdivision contributes to the orderly development and lond use p(rtterns in the

dred, ond provides for the preseruotion of natural feotures and resources such qs

stredms, Iakes, naturql vegetdtion, special terrdin feotures, ogricultural and forest
Ionds ond other natural resources,

FINDING: Compliance with Titles 17 and 19 of the Deschutes County Code is addressed in findings
in this decision. The requirements of the Comprehensive Plan are codified within the Zoning
Ordinance. Because no change to the Comprehensive Plan is sought by this application,
conformance with Title 17 and 19 establishes conformance with the Comprehensive Plan.

Applicant, in its burden of proof, stated:

"Complionce with Deschutes County Code is addressed in this narrative ond ossociqted exhibits.

The requirements of the Comprehensive Plan ore codified within the Titles 17, 18, and 19, so

compliance with these titles establishes compliance with the Comprehensive Plon,

Orderly Development and Land Use Patterns in the Area: The proposed Westgate subdivision wqs

designed to meet the lot requirements of the Westside Transect Zone, with minimum 2.S-ocre lots,

while providing efficient roadwoy connectivity within the development qnd to adjacent
developments. The elements of the proposed subdivision are clearly delineoted for specific uses,

including roadway tracts, individual lots, conservation areas, no build areas, and open space. This

clear delineation, combined with CC&Rs creates orderly development by which uses ond
responsibilities ore known. The troffic circulation, water service ond onsite septic systems have

been planned for the entire development, to provide a comprehensive system for orderly
development.

Preservation of Natural Features and Resources: Noturol resources within or nearby Westgote

include wildlife habitat, native vegetation, and topography. The cornerstone of this development

B.

c.
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is the integration and implementation of wildlife habitot ond wildfire mitigotion plons, which

include significant preservation of natural features ond resources along the western border of the

subject property, as discussed in great length below and in the associated Exhibits C ond D. These

plans identify resources (wildlife and wildlife habitat) qnd risks (hobitot loss or wildfire) and
strotegies to preserve the resources by managing both together (e.9. appropriate management of
vegetation to maintain wildlife habitot while still reducing fire fuel). The plans will be supported by
the CC&Rs that require ond enforce compliance with the Wildlife Habitat Management Plan ond
the Wildfire Mitigation Plan for the subdivision."

The Hearings Officer concurs with the Applicant's statements and finds the proposed development
contributes to orderly development and natural features.

The suhdivision would not creste excessive demond on public facilities, services qnd

utilities required to serue the development.

FINDING: Applicant, in its burden of proof, stated:

"The public facilities and services required by the proposed subdivision include woter, sewage

treatment, roads, electricity, natural gas, telephone service, and police and fire protection. These

are oddressed individually below.

Additionally, the Applicant was party to the Westside lnfrostructure Group (WIG) and entered into

o Development Agreement (WlG DA, Ordinance NS-2316, effective November 16, 2018) with the

City of Bend that assessed the infrastructure impocts and mitigations to City infrostructure as a

result of the combined westside development. Ordinance NS-2316 notes "[b]ecause the uses and
density of the Properties are either prescribed by the BCP and BDC ...the overall off-site

infrastructure impact as a result of development of the Properties can be reasonably determined
and addressed, The purpose of this Agreement is to provide for the equitable ollocqtion of these

costs, ond define development triggers and ossignment of responsible porties for the construction

of the required public improvements to fully mitigate off-site sewer, wdter and vehiculqr

tronsportqtion infrastructure impacts from the development of the Properties subject to this

Agreement." As srJch, the WIG Development Agreement analyzed all City wqter and street seruices

for this master plon orea. The terms of the Development Agreement commit the Applicants ond

the City of Bend to the terms of the agreement for a period of 15 years.

Water: The Applicant proposes to provide domestic water to the proposed residential lots through
the extension of City of Bend woter service. The City provided a Will Serve letter, which is included

in Exhibit A.

Sewage Treatment: The Applicant proposes to serve the residential lots with individual on-site

privote underground septic systems. At the time of tentative plon submittal, numerous septic

submitted septic approvols have been received from Deschutes County Environmentol Soils

Division. The Applicant understands that septic approvals shall be received prior to submittal of
finol plat.

B.
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Roods/Access: Site qccess will be provided through the extension and connection of McClain Drive

ond Sage Steppe. This north-south roadway connection will be dedicoted to the public. The other
proposed roadwoys in the subdivision are proposed to be private roadways, with ownership and

maintenonce by the homeowners association. The development's Site Troffic Report (STR) is

included in Exhibit F and notes the following findings, demonstrating thot the proposed

development will not create excessive demands on the trqnsportation system:

o The trips for 85 lots will be less than those previously assumed number for the South Transect

property in the WIG study and associated WIG Agreement.

o Off-site mitigotions ond assessments to City of Bend facilities have already been determined
with the WIG agreement. While this analysis did not focus on Deschutes County focilities no

additional analysis should be required based on the access routes.

Electric: Electrical service will be provided by Pacific Power and a Will Serve letter is included in
Exhibit B.

Telephone: A Will Serve letter from Century Link is included in Exhibit B,

Natural Gas: A Will Serve letter from Cascode Natural Gqs is included in Exhibit B.

Police: Police protection will be provided by the Deschutes County Sheriff.

Fire Protection: Fire protection will be provided by the City of Bend Fire Department." [emphqsis in

originall

ln regards to the public services aspect of these criteria, Staff (in the Staff Report) noted that the
Bend Fire Department responded to the Notice of Application with several requirements for access

and fire protection, which the Applicant will be required to meet. The Fire Department's comments
are quoted in full earlier in this decision. The Fire Department's comments describe requirements
related to construction activities and fire protections such as access during construction, gates,

water supply, fire flow analysis, addresses, etc. Several other requirements from the Fire

Department address timing that is more appropriate to be associated with final plat approval and

are addressed separately in this decision. Staff, in the Staff report, suggested a condition of approval
(set forth below) to ensure the public safety requirements submitted by the Bend Fire Department
will be met. The Hearings Officer finds that with Staffs recommended condition this criterion can

be met.

Fire District Approval: Prior to issuance of building permit on individual lots, the Applicant

shall submit confirmation from the Bend Fire Department veriffing the proposed lots, phase, or
entire master plan area will conform to applicable Fire Code as it relates to the following
requests from the Fire Department:
. Prior to the issuance of construction permits the Applicant shall provide to the City of Bend

Fire Department a proposed plan for fire apparatus access to the construction site.
o Gates intended for automatic operation shall be designed, constructed and installed to

comply with the requirements of ASTM F 2200. A Knox@ Key Switch shall be installed at all

electronic gates.
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An approved water supply capable of supplying the required fire flow for fire protection shall

be provided.
Documentation of the available fire flow shall be provided to the fire code official prior to
final approval of the water supply system. Provide the City of Bend Fire Department a fire
flow analysis.
New and existing buildings shall have approved address numbers.o

c. The tentotive plon for the proposed subdivision meets the requirements of Oregon
Revised Ststutes Section 92.090.

FINDING: The relevant provisions of ORS 92.090 and the proposal's compliance with those
provisions are addressed in the findings below.

oRs 92.090

(1) Subdivision plot nomes sholl be subject to the opprovol of the county surueyor or, in the
case where there is no county surveyor, the county ossessor. No tentotive subdivision plon
or subdivision plot of a subdivision sholl be opproved which bears o nqme similsr to or
pronounced the same ds the nome of ony other subdivision in the sdme county, unless the
lond plotted is contiguous to ond plotted by the sdme psrty thst plotted the subdivision
bearing thot name or unless the porty files ond records the consent of the porty thot
plotted the contiguous subdivision bedring that name. All subdivision plots must continue
the lot numbers and, if used, the block numbers of the suhdivision plot of the sqme ndme
last filed. On or dfterlonudry 7,1992, any subdivision submitted for final opprovol shall
not use hlock numbers or letters unless such subdivision is o continued phose of a
previously recorded subdivision, beoring the sqme nome, thot hos previously used block
numbers or Ietters.

FINDING: The Applicant requested the subdivision name Westgate. This name was submitted to
the County Surveyor for review and the approval letter from the County Surveyor, dated May 30,

2019 is included as Exhibit l.

(2) No tentotive plan for a proposed subdivision and no tentotive plon for a proposed partition
shall be approved unless:

(o) The streets and roods are ldid out so os to conform to the plats of subdivisions and
partitions olreody approved lor odjoining property as to width, generol direction
ond in oll other crspects unless the city or county determines it is in the public
interest to modify the street or road pottern.

FINDING: Applicant, in its burden of proof, stated

"The proposed north-south public rood will connect the existing McClain Drive to the north and

Soge Steppe to the south. The proposed subdivision is bounded on the west by Shevlin Park and

on the east by topography. As such, there ere no through east-west streets. The north-south public
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road has been designed to collector stondards, through coordinqtion with the County Roodway
Department. ln addition, the proposed multiuse path along this roodwoy was designed at eight

feet wide, to match the existing width of the path olong Sage Steppe."

The Deschutes County Road Department ("Road Department"), on July 23, 2019, submitted
comments related to Applicant's proposal. The Road Department comments are included in the

)u\y24,2019 Staff Memo which is part of the record in this case. The Road Department, in itsJuly
23,2019 comments, acknowledged that the Applicant and Road Department had "coordinated their
conceptual plans" but the Road Department then stated that it:

"did not indicate any acceptance of deviation from the private road standards in Deschutes County

Code (DCC) 17.48.180 ond 17.48A. Rather, Road Department staff stoted to the Applicant prior to
applicotion submission that they would need to provide justificotion or mitigotion for a variance

to the County private road stqndard in their application burden of proof. Road Deportment stoff
acknowledges that the Applicant has provided a reoson for the variance in their burden of proof,
but the Rood Department is neutral as to whether or not the Applicant has provided a sufficient
reqson,"

The Road Department, in its Ju|y23,2019 comments, recommended conditions of approval. Staff,

in the )uly 24,2019 Staff Memo, requested the Hearings Officer consider the Road Department's
recommended conditions.

The Hearings Officer incorporates the findings for DCC 17.48 and DCC 17.36.140 as additional
findings for this approval criterion.

Wisco, on behalf of Applicant, testified at the Hearing related to the collector roadway extension of
McClain Drive and Sage Steppe. Wisco utilized a Power Point presentation at the Hearing (Exhibit

B). Wisco, in the Power Point presentation, provided a copy of a typical section of McClain

Drive/Sage Steppe (Slide 12 of Exhibit B). Slide 12 showed a 28-foot wide roadway and an 8-foot
wide multiuse path. Slide 13 of the Power Point presentation includes a portion of DCC 17.48A,

Table B. Slide 13 indicates that minimum bikeway widths to be 8-feet. Slide 16 of the Power Point
presentation is copy of a portion of Table B notes for DCC 17.48A. Footnote 1 of the Table B, as

shown on Slide 16, indicates that while 1O-feet is the standard width for multiuse paths 8-foot paths

are acceptable "where long-term usage is expected to be low, and with proper horizontal and

vertical alignment to assure good sight distances."

Wisco, on Slide 1 5 of the Power Point presentation, noted that DCC 19.22.060 requires compatibility
with surrounding development. Wisco, in the Power Point presentation, noted that Sage Steppe
road in the adjacent Tree Farm development includes 8-foot paths (citing low volume of usage).
Wisco concluded, on Slide 15 of the Power Point presentation, that the present proposal for an 8-

foot path matches the existing path in the Tree Farm development.

Wisco, on Slides 16-20 of the Power Point presentation (Exhibit B), described the private roads (not
the extension of McClain Drive/Sage Steppe) included in the Applicant's proposed subdivision (See

also pages 46-47 of the Applicant's Burden of Proof statement). The private roads are proposed to
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be 24-feet of pavement (4-feet greater than the minimum code requirement) but with no multiuse
path. Wisco, on Slide 16 of the Power Point presentation stated thatthe private roadswould only
serve the parcels abutting the private roads and not serve other origins/destinations.

Staff, in the Staff Report, concurred with the Applicant's statements and concluded that the
proposed development would conform to the street ond road pdtterns in the area. The Hearings
Officer finds the proposed "collector" roadway (extension of McClain Drive/Sage Steppe) will meet
County standards. The Hearings Officer finds that the private roads will meet the pavement width
standard but not technically the "path" standard. The Hearings Officer agrees with Wisco's
statements that the private roads will experience low volume of local traffic and will not serve other
origins or destinations. The Hearings Officer finds, for the purpose of this approval criterion, the
collector roadway (extension of McClain Drive and Sage Steppe) and the private roads are laid out
so as to conform to the plats of subdivisions and partitions already approved for adjoining property
as to width and general direction. The Hearings Officer finds that with a condition requiring
multiuse paths along the private roads this approval criterion will be met. (See findings for DCC

17.36.140 and 17.48).

(b) Streets and roqds held for private use dre cleorly indicated on the tentative plan
and oll reserudtions or restrictions reloting to such privote rosds ond streets dre set

forth thereon.

FINDING: The proposed streets and roads for private use are clearly indicated on the Tentative
Plan. The Hearings Officer finds this criterion is met.

(c) The tentotive plan complies with the opplicahle zoning ordinonces ond regulations
ond the ordinonces ond regulotions ddopted under ORS 92.044 thot ore then in
effect for the city or county within which the lond described in the plan is situated.

FINDING: This decision identifies applicable zoning ordinances and evaluates compliance with
those ordinances. The Hearings Officer finds that the Tentative Plan, as conditioned, complies with
the applicable zoning ordinances and regulations, and the ordinances and regulations adopted
under ORS 92.044.

(3) No plot of a proposed subdivision or portition shall be opproved unless:
(a) Streets ond roods for puhlic use dre dedicated without dny reseruotion or restriction

other thon reversionory rights upon vacation of any such street or road dnd
edsements for public or privote utilities.

(b) Streets and roods held for privote use and indicated on the tentotive plon of such
subdivision or pdrtition hqve been approved by the city or county.

(c) The suhdivision or portition plot complies with ony applicdble zoning ordinonces
ond regulations ond ony ordinonce or reguldtion odopted under ORS 92.044thot ore
then in effect for the city or county within which the lond descrihed in the
subdivision or pdrtition plot is situoted.

(d) The subdivision or pdrtition plat is in substantiol conformity with the provisions of
the tentotive plan for the subdivision or portition, os approved.
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(e) The suhdivision or portition plot contains o donation to the public of all sewoge
disposal ond woter supply systems, the donotion of which wss msde o condition of
the approval of the tentdtive plon for the subdivision or partition plot.

(fl Explonations for all common improvements required os conditions of approvol of
the tentdtive pldn of the subdivision or pdrtition have been recorded ond referenced
on the subdivision or portition plat.

FINDING: The proposed roads will consist of one public right-of-way and all other roads will be
private roads. All roads will be reviewed by the County Road Department prior to final plat approval.
The proposal includes the right-of-way dedication associated with the extension of McClain Drive.

Compliance with the zoning ordinance is addressed in the findings in this decision. Sections (a), (d),

(e), and (fl of this section establish requirements for final plat review and have been added as

conditions of approval to comply with this statute section.

Road Approval: Prior to final plat approval of each phase, streets and roads held for private

use and indicated on the tentative plan shall be approved by the County Road Department.
Streets and roads for public use shall be dedicated to the public without any reservation or
restriction other than reversionary rights upon vacation of any such street or road and

easements for public or private utilities.

Conformity to Tentative Plan: Prior to final plat approval of each phase, the subdivision final
plat shall be in substantial conformity with the provisions of the tentative plan for the
subdivision, as approved.

Explanations: Prior to final plat approval of each phase, explanations for all common
improvements required as conditions of approval of the tentative plan of the subdivision shall
be recorded and referenced on the subdivision plat.

(4) subject to dny stondords ond procedures odopted pursuanf to oRs 92.044, no plot of o
suhdivision shall be approved by o city or county unless the city or county has received and
dccepted:
(a) A certificotion by a city-owned domestic wdter supply system or by the owner of o

privotely owned domestic wdter supply system, subject to regulotion by the Public
Utility Commission of Oregon, thst wdter will be qvailoble to the lot line of each ond
every lot depicted in the proposed suhdivision plat;

(b) A bond, irrevocable letter of credit, controct or other ossuronce by the subdivider to
the city or county that d domestic woter supply system will be instolled by or on

beholf of the subdivider to the lot line of eoch and every lot depicted in the proposed
subdivision plat; ond the amount of ony such bond, irrevocahle letter of credit,
contqct or other dssurance by the suhdivider shall be determined by a registered
professional engineer, subject to any change in such omount os determined
necessory by the city or county; or

(c) ln lieu of paragraphs (a) and (b) of this subsection, o stdtement thot no domestic
wdter supply facility will be provided to the purchoser ol ony lot depicted in the
proposed subdivision plat, even though a domestic wdter supply source may exist.
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A copy of ony such stdtement, signed by the subdivider und indorsed by the city or
county, shall be filed by the suhdivider with the Redl Estqte Commissioner and sholl
be included by the commissioner in dny public report mode for the subdivision under
ORS 92.385 (Examination). If the moking of o public report has been woived or the
subdivision is otherwise exempt under the Oregon Subdivision Control Low, the
subdivider sholl deliver o copy of the statement to eoch prospective purchoser of o
Iot in the suhdivision ot or prior to the signing by the purchoser oI the first written
dgreement for the sole of the lot. The subdivider sholl toke a signed receipt from the
purchoser upon delivery of such d stdtement, sholl immediately send d copy of the
receipt to the commissioner ond shdll keep any such receipt on file in this stdte,
subject to inspection by the commissioner, for a period of three years ofter the dste
the receipt is token.

FINDING: The Applicant proposed the City of Bend's city-owned domestic water supply system to
serve all lots. The Applicant included a "will-serve" letter from the City (Attachment A to the Burden
of Proof - Application) indicating the willingness of the City to provide such service to the Subject
Property. However, the letter is not a "certification [...] that water will be available to the lot line of
each and every lot depicted in the proposed subdivision plaf'. The Hearings Officer finds that with
the following condition of approval this criterion can be met.

Domestic Water Supply Certification: Prior to final plat approval of each phase, the Applicant
shall provide to the County a certification by the city-owned domestic water supply system that
water will be available to the lot line of each and every lot depicted in the proposed subdivision
plat.

(5) Subject to dny stondards ond procedures adopted pursuant to ORS 92.044, no plat of o
subdivision shull be approved by o city or county unless the city or county hos received and
occepted:
(o) A certificotion by o city-owned sewoge disposol system or bythe owner of o privately

owned sewdge disposol system that is subject to reguldtion by the Public Utility
Commission of Oregon thot o sewdge disposal system will be ovoiloble to the lot line
of each and every lot depicted in the proposed subdivision plot;

(b) A bond, irrevocoble letter of credit, contrdct or other dssuronce by the subdivider to
the city or county thqt d sewdge disposal system will be instolled by or on hehoff of
the subdivider to the lot line of each qnd every lot depicted on the proposed
subdivision plot; qnd the amount of such bond, irrevocable letter of credit, contrqct
or other ossurdnce sholl be determined by o registered professionol engineer,
subject to dny chonge in such omount ds the city or county considers necessqry; or

(c) ln lieu of porographs (o) and (b) of this subsection, d stdtement thdt no sewqge
disposal focilitywill be provided to the purchoser of any lot depicted in the proposed
subdivision plot, where the Deportment of Environmentol Quolity hos opproved the
proposed method or dn olternative method of sewoge disposal for the subdivision
in its evaluotion report described in ORS 454.755 (Fees for certain reports on sewqge
disposol) (1Xb). A copy of any such stdtement, signed by the suhdivider ond indorsed
by the city or county shall be filed by the subdivider with the Reql Estote
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Commissioner and shall be included by the commissioner in the public report mode

for the subdivision under ORS 92.385 (Exominotion). ff the moking of o public report
hqs been woived or the suhdivision is otherwise exempt under the Oregon
Subdivision Control Law, the subdivider shall deliver a copy of the ststement to edch
prospective purchoser of o lot in the subdivision at or prior to the signing by the
purchoser of the first written dgreement for the sole of the lot. The subdivider sholl
tqke a signed receipt from the purchoser upon delivery of such q stqtement, shull
immedidtely send d copy of the receipt to the commissioner and shall keep ony such
receipt on file in this stdte, subject to inspection by the commissioner, for a period
of three years ofter the dqte the receipt is taken.

FINDING: The Applicant proposed onsite subsurface sewage disposal systems on individual lots.
The Hearings Officerfinds thatwith the following condition of approval this approval criterion can

be met.

Sewage Disposal Statement: Prior to final plat approval of each phase, a statement that no

sewage disposal facility will be provided to the purchaser of any parcel depicted in the proposed
partition plat, where the Department of Environmental Quality has approved the proposed
method or an alternative method of sewage disposalfor the subdivision in its evaluation report
described in ORS 454.755 (Fees for certain reports on sewage disposal) (1Xb).A copy of any such
statement, signed by the Applicant and indorsed by the County shall be filed by the Applicant
with the Real Estate Commissioner and shall be included by the commissioner in the public
report made for the subdivision under ORS 92.385 (Examination). lf the making of a public report
has been waived or the partition is otherwise exempt under the Oregon Subdivision Control
Law, the Applicant shall comply with the applicable provisions of ORS 92.090(5Xc).

(6) Subject to ony stqndords and procedures odopted pursuqnt fo ORS 92.044, no plat of
subdivision or partition located within the bounduries of an irrigation district, droinage
district, wdter control district, woter improvement district or district improvement
compony sholl be opproved hy o city or county unless the city or county hos received ond
accepted o certificotion from the district or company thdt the subdivision or pdrtition is
either entirely excluded from the district or compdny or is included within the district or
compony for purposes of receiving seruices and subjecting the subdivision or pdrtition to
the fees ond other charges of the district or compony.

FINDING: The Subject Property is not located within an irrigation district or any other district
mentioned in this ORS section. The Hearings Oflicer finds this approval criterion does not apply.

D. For subdivision or portions thereof proposed within a Surface Mining lmpact Area
(SMIA) zone under DCC Title 18, the subdivision creates lots on which noise or dust
sensitive uses con be sited consistent with the requirements of DCC 18.56, os
omended, os demonstroted by the site plon ond accomponying informotion required
under DCC 17.16.030.
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FINDING: The Subject Property is not within a Surface Mining lmpact Area Zone. The Hearings

Officer finds this approval criterion does not apply.

E. The subdivision name hos been opproved by the County Surueyor

FINDING: This requirement has already been addressed under subsection (C) above, under ORS

92.0e0(1).

Section 17.16.105. Access to Subdivisions.

No proposed subdivision sholl be opproved unless itwould be accessed by roods constructed
to County stondards ond by roods under one of the following conditions:
A. Public roads with mointenonce responsihility occepted by o unit of local or stote

government or ossigned to landowners or homeowners sssociqtion by covendnt or
sgreement; or

B. Privote roods, os permitted by DCC Title 18, with mointenonce responsibility ossigned
to lsndowners or homeowners dssociotions by covenont or dgreement pursudnt to
ORS 105; or

C. This standord is met iI the subdivision would hove direct dccess to dn improved
collector or orteridl or in csses where the subdivision hos no direct occess to such o
collector or arteriql, by demonstrdting thot the rood occessing the subdivision from o
collector or orteriql meets relevant County stondards thot mointenonce
responsibility for the roods hds been assigned os required by this section.

FINDING: The proposed primary access will be a public road constructed to the County's collector
standards, connecting McClain Drive to Sage Steppe. All other roads within the subdivision will be

private roads. Maintenance of all roads within the subdivision will be assigned to the Homeowners
Association by the CC&Rs. Access to the subdivision will be from the existing McClain Drive (city local

street) which leads to Shevlin Park Road (city arterial road)from the north, and Sage Steppe (public

rural local road) which leads to Ridgeline Drive (private rural local road), to Tree Farm Drive (private

rural local road), and finally to Skyliners Road (forest highway) to the south. The Hearings Officer
finds the approval criteria under subsections (a) and (b) are met.

Section 17.16.1 1 5. Traffic lmpact Studies.

A. The trdffic studies will comply with DCC 18.116.310.

FINDING: ln response to this criterion, the Applicant's burden of proof stated

"The site is expected to generate more than 200 weekday daily trips and more than 20 peak hour
trips. Per DCC 18.116.310(C)(3)(c), the minimum thresholds for a traffic impact anolysis (TIA) are

exceeded based on the trip generation. The TIA was completed for this development along with

other transect ond UGB expansion areos through the Westside lnfrostructure Group (WIG) 2018.
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The two Westside Transect Areas along with other projects on the west side of Bend are anticipated
to have impacts on the transportotion focilities in the qreo. The property owners formed the WIG

to work with the City and colloborate on the identification of the tronsportation needs for the
desired development. As a result, multiple regional projects were identified, some of which would
be City projects snd others to be funded by the WlG. The contribution towards off-site mitigations

for Westgate and the documentation of this process has been established in the "Westside

lnfrastructure Group Proportionate Shoring - Tronsportation Methodology ond Findings"
Memorandum dated June 28, 2018 prepared by Kittelson & Associqtes, lnc. While this work effort
primorily focused on City of Bend transportstion infrastructure, it is the Applicont's understanding
that pending additionol direction from Deschutes County only o Site Troffic Report (STR) is required

for the Westgate Subdivision. The Applicant has submitted an STR, which is included in Exhibit F.

This STR was prepared by a professional engineer at Transight Consulting, in compliance with DCC

18.116,310, and includes all the required minimum study requirements of DCC 18.116.310(F),

including a vicinity mop, trip generation forecast, trip distribution and assignment, safety analysis,

and a description of the proposed development qnd surrounding land uses."

The Senior Transportation Planner submitted comments regarding the traffic study, repeated here
for ease of reference:

"The applicqnt hos submitted a traffic study dated June 18, 2019, which demonstrates the current
proposal is consistent with the traffic onalysis done for the larger plan amendment/zone change

opproved under 247-l 8-61 2-ZC/61 3-PA/614-TA for the entire 737 acres. The mitigotions required

for that change from Urban Area Reserve (UAR-|0) to WTZ were resolved in that 2018 decision.

The current proposal does not result in any additional deficiencies in the roadway system."

The Hearings Officer finds the submitted traffic study satisfies DCC 18.1 16.310, thus satisfying this
criterion.

Chapter 17.24, Final Plat.

Section 1 7.24.060. Required lnformation.

ln oddition to that required for the tentative plon or otherwise specified by low, the

following information sholl be shown on the submitted plot:

The exact locotion ond width of streets and eosements intercepting the boundory
of the troct.
Trdct, Iot or parcel boundary lines ond street rights of woy and centerlines, with
dimensions, bearing or deflection ongles, rodii, drcs, points of curuoture snd
tongent beorings. Normol high woter lines for ony creek, bay or other body of water.
Troct hounddries ond street bearings sholl be shown to the neorest second with the
bosis of beorings. Distonces sholl he shown to the neorest 0.01 feet.
Streets. The width of the streets being dedicated and the curue dqto sholl be based
on the street centerline. ln oddition to the centerline dimensions, the radius and
centrdl angle shall he indicated, together with the long chord distdnce ond heoring.

F.

E.

G.
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H. Eosements. The location, dimensions and purpose of all recorded ond proposed
public edsements sholl be shown on the plot alongwith the County Clerk's recording
reference if the eqsement hos heen recorded with the County Clerk. All such
edsements sholl be denoted by fine dotted lines dnd clearly identified. lf on
eosement is not of record, d stdtement of the gront of easement sholl be given. If
the easement is being dedicoted by the plot, it sholl be properly referenced in the
owner's certificote of dedicotion.

FINDING: This section provides information on requirements for submittal of the final plat. Within
this section and DCC 17.24.070 are criteria relevant to conditions of approval typically received from
the County Road Department. The Road Department submitted, on July 23,2019, a

memorandum/letter to Staff. The Road Department July 23, 2019 memorandum/letter
recommended the following conditions of approval:

"Prior to construction of public and private road improvements:
. Applicant shalt submit road improvement plans to the Rood Department for approval prior to

commencement of construction pursuont to DCC 17.40.020 qnd 17.48.060. The roads shall e

designed to the minimum standard for a private road pursuant to 17.48.160, 17.48.180,
ondl7.48A or pursuantto the master plan upon approval. Road improvement plons shall be
prepared in accordonce with all applicable sections of DCC 17.48.

Prior to final plat anproval bv Road Department:
. Applicant shall complete rood improvements according to the opproved plans and all

applicoble sections of DCC 17.48. lmprovements shqll be constructed under the inspection of
a registered professional engineer consistent with ORS 92.097 and DCC 17.40.040. Upon

completion of road improvements, opplicant shall provide a letter from the engineer certifying
that the improvements were constructed in accordance with the approved plans ond all
applicable sections of DCC 17.48.

o Maint€nonce of oll public and private roads, including multiuse poths, shall be assigned to a
home owners association by covenont pursuqnt to DCC 17.16.040, 17.16.105, 17.48.160(4),

and 17.48.180(E). Applicant shall submit covenant to Road Department for review and shall
record covenant with the County Clerk upon Rood Department approval. A copy of the
recorded covenont shall be submitted to the Community Development Department prior to

final plat approval.
. All eosements of record or existing rights of way shall be noted on the final plat pursuant to

DCC 17.24.060(E), (F), and (H).

. The surveyor preparing the plat shall, on behalf of Applicant, submit informotion showing the
locotion of the existing roqds in relationship to the rights of way to Deschutes County Road

Department. This informotion cqn be submitted on a worksheet ond does not necessorily have
to be on the final plat. All existing road focilities and new road improvements are to be located
within legally established or dedicoted rights of way. lf research reveals thot inadequate right
of way exists or that the existing roadway is outside of the legolly established or dedicated
right of way, additional right of woy will be dedicated os directed by Deschutes County Road

Department to meet the opplicable requirements of DCC Title 17 or other County road
stondards. This condition is pursuant to DCC 17.24.060(E), (F), and (G), and 17.24.070(E)(8I
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Applicant shall submit as-constructed improvement plqns to Rood Deportment pursuont to
DCC 17.24.070(E)(1).

Applicant shall submit plat to Road Department for approval pursuant to DCC 17.24.060(R)(2),

100,110 and 140."

Staff included, in the Staff Report (issued prior to the July 23, 2019 Road Department
memora nd u m/letter), the fol lowi ng suggested co nd itions:

Existing Easements and Rights-of-Way: Prior to final plat approval of each phase, the
Applicant shall note all easements of record and existing rights-of-way on the final plat, in
conformance with DCC 17.24.060.

Location of Roads: Prior to final plat approval of each phase, the surveyor or engineer
submitting the plat shall submit information showing the location of the existing roads in

relation to the roads rights-of-way, on behalf of the Applicant to the County Road Department.
This information can be submitted on a worksheet and does not necessarily have to be on the
final plat. All existing road facilities and new road improvements are to be located within legally

established or dedicated rights-of-way. ln no case shall a road improvement be located outside
of a dedicated road right-of-way. lf research reveals that inadequate right-of-way exists or that
the existing roadway is outside of the legally established or dedicated right-of-way, additional
right-of-way will be dedicated as directed by the Deschutes County Road Department to meet
current County Standards.

The Hearings Officer finds that the Road Department and Staff recommended conditions are
generally consistent. The Hearings Officer finds that with Hearings Officer imposed conditions of
approval that meet the goals of those proposed by the Road Department and Staff recommended
conditions this approval criterion can be met.

Section 1 7.24.1 20. lmprovement Agreement.

The subdivider moy, in lieu of completion of the required repairs to existing streets
and facilities, ond improvements ds specilied in the tentotive plan, request the
County to spprove on ogreement between himself ond the County specifying the
schedule by which the required improvements dnd repoirs shall be completed;
provided, however, any schedule of improvements ond repoirs ogreed to sholl not
exceed onlel yeor from the date the finol plot is recorded, except ss otherwise
qllowed by DCC 17.24.120(F) below. The agreement shsll olso provide the following:

FINDING: The Applicant initially did not request review and approval of an lmprovement
Agreement. However, in Applicant's proposed modification to Staff recommended conditions 16

and 21 the Applicant raised the possibility of one or more improvement agreements. The Hearings

Officer modified Applicant's proposed language for conditions 16 and 21 to include review and

approval by Deschutes County Community Development and County Counsel to assure such

agreements meet the requirements of DCC 17.24.120. The Hearings Officer finds that with a

a

a

A.
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condition that any improvement agreement(s) proposed by Applicant assuring the satisfaction of
the requirements of DCC 17.24.120 this approval criterion will be met.

Chapter 17.36, Design Standards.

Section 1 7.36.020. Streets.

The locotion, width ond grade oI streets sholl be considered in their relqtion to
existing and plonned streets, topographicol conditions, public convenience and
safety, and the proposed use of lond to be serued by the streets. The street system
sholl ossure on adequdte traffic circulation system for oll modes of transportdtion,
including pedestrians, bicycles und sutomobiles, with intersection ongles, grodes,
tdngents ond curues oppropriate for the traffic to be corried, considering the
terroin. The subdivision or portition shall provide for the continuation of the
principal streets existing in the odjoining subdivision or portition or of their
property projection when odjoining property which is not subdivided, and such
streets sholl be of o width not less than the minimum requirements lor streets set

forth in DCC 17.36.

FINDING: The proposed street designs, including the location, width, and grades for the road within
the proposed subdivision, are shown on the submitted Tentative Plan materials. The vehicular,
bicycle and pedestrian traffic is north-south directional. The Subject Property is bounded by Shevlin
Park to the west and by some steep topography to the east. No east-west through streets are
proposed nor are any necessary. The north-south connection between Sage Steppe and McClain

Drive is proposed to be constructed to Countycollectorstandardswith 60-foot rightof waywith a

separated multiuse path, as the direct route through the proposed development. With the
exception of Shevlin Park property to the west, all adjoining properties are either developed with
subdivisions or PUDs, or are in the planning stages for subdivision development.

ln regards to the "public convenience and safety" the Stafl in the Staff Report, noted that Bend Fire

Department responded to the Notice of Application with several requirements for access and road

design, which the Applicant will be required to meet. The Fire Department's comments are quoted
in full above in this decision and describe requirements for access, fire hydrant locations, road

surfacing, fire flow for fire protection (water), parking restrictions near fire hydrants, parking

restrictions along fire access roads, etc. Several other requirements from the Fire Department
address timing. The Hearings Officer finds that the timing issues are better addressed at the time
of issuance of permits and are addressed separately in this decision. Staff, in the Staff Report,

suggested a condition of approval (set forth below) to ensure the public safety requirements
submitted by the Bend Fire Department will be met. The Hearings Officer agrees with Staff's

comments and recommended condition of approval.

Fire District Approval: Prior to final plat approval of each phase, the Applicant shall submit
confirmation from the Bend Fire Department veriffing the proposed phase or entire master plan

will conform to applicable Fire Code as it relates to the following requests from the Fire

Department:

A.
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Provide the City of Bend Fire Department a proposed site plan illustrating compliant fire
apparatus access.
Approved signs or other approved notices or markings that include the words NO PARKING-

FIRE LANE shall be provided for fire apparatus roads to prohibit parking on both sides of fire
lanes 20 to 26 feetwide and on one side of fire lanes more than 26 feetto 32 feetwide.
Fire apparatus access roads shall be designed and maintained to support the imposed loads
of fire apparatus (60,000 pounds GVW) and shall be surfaced (asphalt, concrete or other
approved driving surface) as to provide all weather driving capabilities.
Provide a site plan to the City of Bend Fire Department illustrating a secondary access point.
Provide the City of Bend Fire Department a site plan illustrating the quantity and locations
of fire hydrants.
Provide a site plan that illustrates any parking restrictions.

B. Streets in subdivisions sholl be dedicoted to the public, unless located in o
destination resort, plonned community or planned or cluster development, where
roods con he privotely owned. Planned developments shall include public streets
where necessory to dccommodate present and future through troffic.

FINDING: The proposed extension of McClain Drive will be a public right-of-way, but maintained by
the subdivision home owner association. As a master-planned subdivision, the application is

requesting the remainder of internal roads be private roads. The Hearings Officer finds these
criteria can be met.

Section 17.36.030. Division of Land.

Any proposol for q condominium conversion which results in a division of reol property
shall comply with the provisions of DCC Title 17 ond ORS 92.

FINDING: No proposal for a condominium conversion is included in this application.

Section 1 7.36.040. Existing Streets.

Whenever existing streets, adjacent to or within o trdct, are of inadequate width to
occommoddte the increose in troffic expected from the subdivision or portition or by the
County roadwoy network plon, additionol rights of woy shdll be provided at the time of the
lond division by the opplicont. During consideration of the tentotive plon for the
subdivision or partition, the Planning Director or Heorings Body, together with the Rood

Department Director, shall determine whether improvements to existing streets adjocent
to or within the troct, are required. lf so determined, such improvements shall be required
as a condition of opproval for the tentdtive plan. lmprovements to odjacent streets shall
be required where troffic on such streets will he directly dffected by the proposed
suhdivision or pdrtition.

FINDING: Applicant, in its burden of proof, responded to this approval criterion with the following
comments:

a

o

a

247 -1 9 -000500- M P, 247 - 1 9 -000501 -T P Page 55 of 89



'There are no existing streets within the subject property. Access to the subject property will be

provided through McClain Drive on the north and Sage Steppe on the south. Soge Steppe was recently
completed, constructed to County stondords, followingthe Count/s approval of plonningfile PZ-247-

14-000243-TP. The existing McClain Drive to the north is currently inodequote, however, the

development to the north (Pahlisch Homes, Skyline West) fronts on McClqin Drive qnd has plans to
improve the streetto City standards, prior to the construction of the Westgate project's connection to
McCloin Drive."

The connection between the existing McClain Drive right-of-way and the proposed extension of
McClain Drive through the Subject Property is separated by a parcel owned by the same owner as the
Subject Property and is within the City of Bend's Urban Growth Boundary. The Applicant submitted
information for the adjacent parcel (Tax Lot 1711260000400) that is currently being reviewed for a
subdivision and associated construction of McClain Drive. This access connection is approximately 200
feet in length but is criticalfor access to and through the Subject Property. As of the date of this decision
there is no evidence in the record indicating the City of Bend approval or other disposition of the
roadway issue over Tax Lot 1711260000400.

Staff, in the Staff Report, suggested the following condition of approval:

Adjacent McClain Drive lmprovement: Prior to final plat approval of the first phase, the
Applicant shall submit evidence that McClain Drive on Map and Tax Lot 171 1260000400 has been

approved by the City of Bend or otherwise constructed as a legal right-of-way and improved to City

of Bend standards for streets.

Staff, in theJuly 24,2019 Staff Memo, expanded on its rationale underlying the condition of approval
noted above. Staff, in theJuly 24,2019 Staff Memo, stated:

'The connection between the existing McCloin Drive right-of-woy and the proposed extension of
McCloin Drive through the subject property is separoted by o parcel located within Bend city limits
and is owned by the ssme owners os the subject property. The opplicant has applied for master
plan opprovol for o subdivision on that lot, but stoff understands that the review of thot mdster
plan hos not been completed ot this time. This access connection is approximotely 200 feet in
length but is critical for access to and through the subject property. Stoffs intention with the

condition wos two-part. Emergency occess is the primary concern, especially when residentiql
construction begins. The second concern is a long-term ossurance thot the subdivision will have

two access points, as required by the Bend Fire Department in its comments and in DCC

17.48.160(D), in the event that full development of either the subject subdivision or the adjacent
subdivision in the City is interrupted or abandoned. It wos not stoffs intention to impose needless

delay with this suggested condition of approval.

On July 23, Tammy Wisco submitted the following comments and suggested o modificotion to the

condition of approvol:
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'Adjacent McClain Drive lmprovement: Prior finol plat approvol of the first phase, the
applicant shall submit evidence that McClain Drive on Map and Tax Lot 1711260000400

has been either constructed to City of Bend standords, or the applicant has submitted an
improvement dgreement and performonce ossuronce for such construction. During oll
phases, fire access shqll be provided os required by the Bend Fire Deportment.

I removed the reference to city approvals and dedication of right-of-way, qs that could be

a very timely process, given that those applications were only recently submitted to the
City. But, Kevin is planning to construct that segment in the first phase of Westgote

anway.'

Staff believes this modified condition of opproval can substitute for the originol condition #16, as

it addresses the concerns regarding fire and long-term occess."

The Hearings Officer concurs with the Staff comments quoted above. The Hearings Officer finds
that Staffs stated goals of "emergency access" and "two-access points" are relevant and important.
The Hearings Officer also agrees with Wisco's above quoted proposed substitute condition #16. The

Hearings Officer finds that Wisco's proposed condition language should also include language

assuring that the form of the improvement agreement and performance assurance are satisfactory
to the Deschutes County Community Development Department and County Counsel. The Hearings

Officerfindsthatwith a condition of approval(Wisco's substituted condition #16language, including
an assurance the form of the improvement agreement and performance assurance is satisfactory
to the County) this criterion can be met.

Section 17.36.050. Continuation of Streets.

Suhdivision or partition streets which constitute the continudtion oI streets in contiguous
territory shall be oligned so thdt their centerlines coincide.

FINDING: The proposed extension of McClain Drive and Sage Steppe will be required to be aligned
so that their centerlines coincide. The Hearings Officer finds the Tentative Plan materials indicate

this will occur. The Hearings Officer finds that with approval of the proposed Tentative Plan this
criterion will be met.

Section 17.36.060. Minimum Right of Way and Roadway Width.

The street right of woy and roodwoy surfacingwidths sholl be in conformance with stondards und
specificotions sef forth in DCC 17.48. Where DCC refers to street standords found in a zoning
ordinonce, the stondsrds in the zoning ordinqnce shall prevail.

FINDING: The Hearings Officer adopts the findings for ORS 92.090 (2), as set forth earlier in this
decision, as additional findings for this approval criterion. The Hearings Officer also adopts the
findings for DCC 17.48.140, as set forth later in this decision, as additional findings for this approval
criterion.
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The relevant street surfacing width standards of DCC 17 .48, Table A for a collector road are 60' ROW,

28'-46'paved surface with footnote (9) stating:

'The lorger of the two widths is necessary if a shoulder bikewoy is required (4'for collector and 5'

for orterial) 1 1'travel lane, 3'-5' paved shoulder, and 2' gravel shoulder."

Footnote (23) for multiuse paths states:

"The minimum width is I ft. However, I ft. wide multiuse pqths qre not recommended in most
situations becouse they may become over-crowded. They should only be constructed as short
connectors, or where long term usoge is expected to be low, and with proper horizontal and
vertical alignment to qssure good sight distances. 10 ft is the stqndard width for a two-woy
multiuse path but they should be 12 ft wide in qreas with high mixed-use. Optimum width should
be bosed on the relqtive use by cyclists and pedestrians. High use by sksters may also require
greater width',

For the collector road (extension of McClain Drive and Sage Steppe) the Applicant proposed a 60-

foot ROW, 28-foot paved surface, 14-foot travel lane, 2-foot paved shoulder, 6-foot gravel

shoulder/swale, and a separated B-foot paved multiuse path. The relevant street surfacing width
standards of DCC 17 .48,Table A for a private road are 2O-foot or 28-foot paved surface with footnote
(8) stating:

"20' allowed for cul-de-sacs and roads with low onticipated traffic volumes as long as separate

multiple use paths are provided. 28'width required (including the required 4' striped shoulder
bikeway in each direction) for circulotor ond primary subdivision occess roads qnd other roqds

when separate multiple use paths are not provided."

The Applicant proposed private roads with a 24-foot paved width, 14-foot travel lanes,3-foot gravel

shoulders, and a paved 8-foot multiuse path within easement areas. Staff noted, in the Staff Report,

that the Tentative Plan materials showed the paved multiuse path only being present on short
portions of the private roads, specifically on "Road A" from the southeast corner of Lot 1 to the trail
easement between Lots 3 and 4. The Applicant's July 16, 2019 Clarification Memo indicated the
multiuse path is not intended for the section on "Road D" along the southern boundary of Lot D,

despite being shown on the Tentative Plan materials.

The Deschutes County Senior Transportation Planner submitted comments with concerns about
these proposed widths and comments from the Road Department were expected prior to the
Hearing (but were not available as of the date of the Staff Report). The Senior Transportation
Planner stated:

"Deschutes County Code 17.48.050 and its Toble A sets a paved width of 20'or 28'for privote

roods; for o 20' foot privote road multiuse paths are required for narrower width. DCC

17.48.140(8)(2) stotes multiuse poths have o standqrd width of 10'ond 12'feet if the multiuse path

will be subject to high volumes of multiple users. The applicont is proposing a 24'width for the
privote roads, but apporently only for the short sections which lead to naturaltrails;the remaining
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portions of private roads will be 20'with no multiuse psth. Stoff is uncertain if the code ollows this
hybrid. The applicant posits this is consistent to what the County approved in the odjocent Miller
Tree Farm under 247-14-000243-TP.

The proposed collector, an extension of McClain Drive to Soge Steppe, will be a public rood, and
also have on 8' multiuse path bosed on onticipoted low volumes of usoge ond the rood's low speed.

While stoff can understand the rationale for the reduced width on a private rood thot will see little
to no through traffic, staff does not support similar reduced widths for d north-south collector thqt
ultimately will provide a criticol link between lohnson Roqd/Shevlin Pork Road to the north snd
Skyliners Road and Century Drive, aka Cascade Lakes Highway, to the south."

Wisco, at the Hearing, testified and submitted a Power Point presentation addressing this approval
criterion and the County Staff comments quoted above (See Power Point presentation Slides 10, 13,

14,15, 16,17,18, 19,20 and 21). Wisco stressed, in her testimony, that the extension of McClain
Drive and Sage Steppe would be a County "collector" roadway. Wisco indicated, during her
testimony and Power Point presentation, that the extension of McClain Drive and Sage Steppe, are
proposed to meet County collector roadway width standards. Wisco, in the Power Point
presentation (Slide 14), stated that the McClain Drive/Sage Steppe multiuse path met the "minimum"
width standards (DCC 17.48 A, Table B).

As noted in the Hearings Officer's findings for ORS 92.090 (2) the proposed multiuse path along the
extension of McClain Drive and Sage Steppe was expected to experience low use volume. Bend

Parksand Recreation District('BPRD"),through Hearingtestimonyof Quinn Keever(seealsoJuly24,
20019 written record submission), agreed that an 8-foot hard surface trail (off-set from the road)
was acceptable along the extension of McClain Drive and Sage Steppe.

Applicant proposed 24feet of pavement for the private roads (not the extension of McClain Drive
and Sage Steppe - aka referred to as Roads A, B, C and D on the Site Plan). Wisco testified, at the
Hearing, that the proposed 24-foot pavement for private roads is 4-feet greater than the minimum
(See Power Point presentation Slides 19 & 20). Applicant proposed no multiuse paths on the private

roads excepting for Road A (connecting to path to Shevlin Park). BPRD requested, in addition to the
section of multiuse path between the collector and path on Road A, that the Applicant construct an

8-foot hard surface path on Road D between the collector and proposed nature trail running north
from Road D (between proposed lots72 and 73).

Wisco, in her Hearing testimony and Power Point presentation (See page 21), requested the
Hearings Officer approve the proposed private streets without requiring a separate path (excepting

for the path connecting the McClain Drive and Sage Stepp, along private Road A, to the proposed

nature trail). The Hearings Officer finds, for the purposes of this approval criterion, that proposed

collector (connecting McClain Drive and Sage Steppe) and private roads are reasonable and

appropriate. The Hearings Officer specifically finds that the roadway widths (including pavement

areas) for both the collector and private roads meets relevant County standards and also this
approval criterion. The Hearings Officer specificallyfinds thatthe proposed collector multiuse path

meets relevant County standards and this approval criterion. The Hearings Officer will address the
multiuse path on private roads in the findings for DCC 17.48.140.
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Sectinn 17 76 O7O Frrtr rre Rpsr rhdivi<inn

Where a tract of lond is divided into lots or pdrcels of an dcre or more, the Hearings Body
moy require dn drrdngement of lots or pdrcels dnd streets such as to permit future re-
subdivision in conformity to the street requirements und other requirements contoined in
DCC Title 17.

FINDING: All proposed lots are more than one acre in size. Staff, in the Staff Report, stated that it
does not anticipate the need for rearrangement for future re-subdivision as the newly-created WTZ

Zone has a minimum acreage size of 2.5 acres. The Hearings Officer concurs with Staffs comments
related to this approval criterion.

Section 17.36.080. Future extension of streets.

When necessdry to give occess to or permit o satisfoctory future division of adjoining lond,
streets shall be extended to the boundory of the suhdivision or portition.

FINDING: The Subject Property is surrounded by publicly-owned lands or properties that have

already been or are in the process of being subdivided. The proposal includes a north-south through
street connecting Sage Steppe to McClain Drive. The Hearings Officer finds this approval criterion
will be met.

Section 1 7.36.1 00. Frontage Roads.

lf o land division obuts or contdins an existing or proposed collector or drteridl street, the
Planning Director or Heorings Body moy require frontoge rodds, reverse frontoge lots or
porcels with suitqble depth, screen planting contained in s non-uccess resenftrtion olong the
reor or side property line, or other treotment necessory for odequate protection of residentiol
properties ond to oflord seporotion of through and iocsl troffic. All frontoge roods shall
comply with the applicable standqrds of Table A of DCC Title 17, unless specifications included
in a particular zone provide other stsndqrds applicable to frontoge roads.

FINDING: The Hearings Officer finds that no frontage road or reverse frontage lots are required.

Section 17.36.110. Streets Adjacent to Railroads. Freeways and Parkways.

When the areo to be divided odjoins or contoins o roilrood, freeway or parkway, provision
moy be required for s street opproximately porollel to dnd on eoch side of such right of
way at o distonce suitohle for use of the lond between the street ond railroad, freeway or
porkwoy. ln the case of o roilrood, there shall be a land strip of not iess thon 25 leet in
width adjacent ond along the roilrood right of way ond residential property. lf the
intervening property between such porollel streets and a freewoy or o porkway is less than
80 feet in width, such intervening property sholl be dedicoted to park or thoroughfare use.
The intersections of such parallel streets, where they intersect with streets thst cross o
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rdilroad, shall be determined with due considerotion dt cross streets of a minimum
distance required for approach grades to a future grade sepsrotion and right-of-woy
widths of the cross street.

FINDING: The Hearings Officer finds that the Subject Property is not adjacent to a railroad, freeway,
or parkway. The Hearings Officer finds this approval criterion is not applicable to the proposed
subdivision.

Section 17.36.120. Street Names.

Except for extensions of existing streets, no street nome sholl be used which will duplicate
or be confused with the nome of an existing street in a neorby city or in the County. Street
ndmes and numbers shqll conform to the established pattern in the County ond sholl require
approval from the County Property Address Coordinotor.

FINDING: No specific names have been proposed for the private roads. The Applicant requested
the extension of McClain Drive to be named McClain Drive as well. The Deschutes County 9'11

District submitted comments, in part stating:

"9-1-1 would like to request that McClqin Dr end ot the intersection with Rood 'D' and Road 'A'. At this
intersection, Soge Steppe Dr would begin and continue south to the existing blocks in the Tree Farm

subdivision. This requesf ls fo avoid any potential addressing conflicts that could result in the delayed
response of emergency services. lf this is agreed upon, we would ask that this is made cleor on the site

plon and annotated correctly on the subdivision plot.'

Staff, in the Staff Report, noted there are two roads labeled "Road B" on the Tentative Plan materials,
but that naming these different road names at the time of final plat should resolve this conflict. Staff
recommended the following condition of approval.

Street Names: Prior to final plat approval of each phase, no street name shall be used which
will duplicate or be confused with the name of an existing street in a nearby city or in the County.
Street names and numbers shall conform to the established pattern in the County and shall
require approval from the County Property Address Coordinator. The north-south collector road
shall be named McClain Drive north of the intersection of "Road l(' and "Road D", and shall be

named Sage Steppe south of the same intersection.

The Hearings Officer concurs with the Deschutes County 911 District submitted comments and

Staffs responsive comments. The Hearings Ofticer finds that with the Staff recommended condition
this criterion can be met.

Section 1 7.36.1 30. Sidewalks.

Within an urbon growth boundary, sidewalks sholl be instolled on both sides of a
public rood or street und in ony speciol pedestrian wqy within the subdivision or

A.
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B.

pdrtition, ond qlong qny collectors and drteriqls improved in occordance with the
subdivision or pdrtition.
Within an urbon orea, sidewolks sholl be required olong frontoge roods only on the
side of the frontdge rood qbutting the development.
Sidewulk requirements for dreds outside of urhan ares dre set fiorth in section
17.48.175. ln the obsence of o special requirement set forth by the Rood Deportment
Director under DCC 17.48.030, sidewqlks dnd curbs dre never required in rurdl oreos
outside unincorporated communities ds thot term is defined in Title 18.

c.

FINDING: The proposed subdivision is not located within an Urban Growth Boundary or in any of
the Urban Unincorporated Communities included within DCC 17.48.175. The Director of the Road
Department has not applied additional requirements for sidewalks as allowed under DCC 1 7.48.030.
The Hearings Officer finds that sidewalks are not required.

Section 17.36.140. Bicycle. Pedestrian and Transit Requirements.

Pedestrion ond Bicycle Circulation within Subdivision.
A. The tentotive plan for d proposed subdivision sholl provide for bicycle and

pedestrion routes, facilities ond improvements within the subdivision ond to nearby
existing or planned neighborhood activity centers, such as schools, shopping oreds
and porks in o monner thot will:
1. Minimize such interference from automobile trdffic that would discourage

pedestrian or cycle travel for short trips;
2. Provide a direct route of trovel between destinations within the subdivision

and existing or planned neighborhood activity centers, dnd
3. Othenuise meet the needs of cyclists and pedestrions, considering the

destination and length of trip.

FINDING: The Tentative Plan provides a paved multiuse path along the extension of McClain Drive

and short sections of "Road A" and "Road D" to connect to natural trails. The natural trail connection
to the north, from Road A, will connect to existing trails in and near Shevlin Park. This separated
multiuse path will minimize interference with automobile traffic along the extension of McClain

Drive and Sage Steppe. lssues related to the width of streets and the multiuse path, raised by the
Senior Transportation Planner, Staff and Applicant are discussed in other sections of this decision.

Staff, in the Staff Report, indicated that there is no evidence of other existing or planned
neighborhood activity centers outside of the subdivision. The Hearings Officer, upon review of the
record, concurs with this Staff statement. The Hearings Officer finds this approval criterion can be

met.

B. Subdivision Layout.
1. Cul-de-sacs or deod-end streets shsll be dllowed only where, due to

topogrophicol or environmentol constroints, the size and shope of the parcel,
or o lock of through-street connections in the drecr, d street connection is
determined by the Planning Director or Hearings Body to be infeosible or
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inappropriote. ln such instonces, where applicable and feasible, there sholl
be a bicycle and pedestrion connection connecting the ends of cul-de-socs to
streets or neighborhood activity centers on the opposite side of the block.

FINDING: The proposal includes four private streets ending in cul-de-sacs to access interior lots. As
described in previous findings, there is no need for an east-west connection through the
subdivision, beyond the natural trails that are provided to access Shevlin Park and lands to the east.
The main route through the subdivision will be the north-south extension of McClain Drive, which
includes a separated multiuse path for pedestrians and cyclists. The Hearings Officer finds this
approval criterion will be met.

2. Bicycle and pedestrion connections between streets shall be provided ot mid
block where the addition of a connection would reduce the wolking or cycling
distonce to dn existing or plonned neighborhood activity center by 400 feet
ond by ot leost 50 percent over other ovailoble routes.

FINDING: Applicant, in its burden of prool responded to this approval criterion with the following
comments:

"[T]he bicycle/pedestriqn traffic is north-south directional, as the development is bounded by
Shevlin Park to the west ond by topography to the edst, with no through streets esst or west. A

direct north-south roadway connection is proposed for vehicles, bicycles, ond pedestrians. There
qre no existing or planned neighborhood octivity centers thot would warrant mid-block
connections."

The Hearings Officer, based upon a review of the record, concurs with Applicant's above-quoted
statement. The Hearings Officer finds this approval criterion is met.

Locol roods shall align ond connect with themselves ocross collectors ond
drterials. Connections to existing or planned streets ond undeveloped
properties sholl be provided qt no gredter thon 400-foot intervols.
Connections shall not be more thon 400 feet long and sholl be os strqight ds
possible.

FINDING: The only local roads crossing a collector will be the connection of "Road A" and "Road D"

and will align with each other across the north-south road. The Hearings Officer finds this approval
criterion will be met.

c. F aciliti es a nd I mprove me nts.
1. Bikewoys may be provided by either q sepordte poved path or an on-street

bike lane, consistent with the requirements of DCC Title 17.

2. Pedestriqn occess may be provided by sidewolks or d sepordte paved pdth,
consistent with the requirements of DCC Title 17.

3. Connections shall have o 20 foot right of woy, with ot ledst o 10 foot usoble
surface.

3.

4.
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FINDING: The proposal includes areas with paved multiuse paths (along the collector roadway and
one segment located on Road A between the collector road and nature path west of Lot 3).

Generally, the proposal does not include multiuse paths on the private roads. The multiuse path on
the collector road is proposed to be 8-feet in width. This issue will be addressed in the findings for
DCC 1 7 .48. The Hearings Officer incorporates findings for DCC 17 .48 as additional findings for this
approval criterion. The Hearings Officer finds, with a condition of approval, this criterion will be

met.

Section 1 7.36.1 50. Blocks.

Generql. The length, width ond shope of blocks sholl dccommodote the need for
adequote building site size, street width and direct trovel routes for pedestrions ond
cyclists through the subdivision snd to neorby neighborhood activity centers, ond
sholl be compotible with the limitations of the topogrophy.
Size. Within qn urbon growth boundary, no block shall be longer than 1,200 feet
between street centerlines. ln blocks over 800 feet in length, there sholl be d cross
connection consistent with the provisions of DCC 17.36.140.

FINDING: Applicant, in its burden of prool responded to this approval criterion with the following
comments:

"The subject property is not within an Urban Growth Boundary. The vehicular, bicycle and
pedestrian traffic is north-south directionol, ond the development is bounded by Shevlin Park to

the west and by topography to the eost, with no through streets east or west. The north-south
connection between Sage Steppe and McClain Drive is proposed to be constructed to collector
standards ond is as direct a route as feasible through the proposed development while slso

accommodating topography and required minimum lot sizing. While there are no neighborhood
activity centers nearby the proposed subdivision at the time of submittal, this north-south
connection will provide access to any future neighborhood activity centers thot might be developed
to the south."

The Hearings Officer, based upon a review of the record, concurs with Applicant's above-quoted
statement. The Hearings Officer finds subsection (A)will be met and that Subsection (B) does not
apply.

Section 1 7.36.1 60. Easements.

A. Utility Eqsements. Eosements sholl be provided along property lines when necessary for
the placement of overheod or underground utilities, und to provide the subdivision or
portition with electric power, communicotion facilities, street lighting, sewer lines, wqter
lines, gas lines or droinage. Such eosements shall be loheled "Public Utility Easement" on
the tentdtive ond finol plot; they shall be ot leost 12 feet in width ond centered on lot lines
where possible, except utility pole guyline eosements along the reor of lots or parcels

adjacent to unsubdivided lond moy be reduced to 10 feet in width.

A.

B.
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B. Drainage. If a tract is troversed by a wdtercourse such as a droinqgewdy, chonnel or
stream, there shsll be provided d stormwoter edsement or droinage right of woy
conforming substontially with the lines of the wdtercourse, or in such further width os will
be odequote for the purpose. Streets or parkways parallel to major wotercourses or
droinageways may be required.

FINDING: The Applicant will be required to show all required utility easements on the final
subdivision plat and to label them "Public Utility Easements." The Hearings Officer finds that
approval criterion (B) is not applicable, as the tract does not appear to be traversed by a

watercourse.

Utility Easements: Prior to final plat approval of each phase, all required utility easements
shall be shown on the final plat. Easements shall be provided along property lines when
necessary for the placement of overhead or underground utilities, and to provide the
subdivision or partition with electric power, communication facilities, street lighting, sewer lines,
water lines, gas lines or drainage. Such easements shall be labeled "Public Utility Easement" on
the tentative and final plat; they shall be at least 12 feet in width and centered on lot lines where
possible, except utility pole guyline easements along the rear of lots or parcels adjacent to
unsubdivided land may be reduced to 10 feet in width.

The Hearings Officer finds, with the inclusion of the above-quoted condition of approval this
approval criterion will be met.

Section 17.36.170. Lots. Size and Shape.

The size, width and orientation of lots or porcels sholl be oppropriate for the locotion of
the lond division and for the type of development dnd use contemploted, ond sholl be

consistent with the lot or porcel size provisions of DCC Title 18 through 21, with the

following exceptions:
A. ln sreos not to be serued by a public sewer, minimum lot ond porcel sizes sholl

permit compliance with the requirements of the Depdrtment of Environmentdl

Quality ond the County Sonitorion, dnd shall be sufficient to permit ddequdte
sewoge disposol. Any problems posed by soil structure ond woter table and reloted
to sewoge disposal by septic tonk shall be addressed und resolved in the opplicant's
initiol plon.

B. Where property is zoned and plonned for business or industriol use, other widths
ond areas may be permitted by the Heorings Body. Depth ond width of properties
reserved or lqid out for commercial ond industrial purposes sholl be odequote to
provide for the off street seruice ond porking focilities required by the type of use

ond development contemplated.

FINDING: The size, width, and orientation of the lots are appropriate to the proposed residential
use. Lot size and shape criteria are governed by DCC 19.22,which has been reviewed earlier in this
decision. The Applicant has applied and been approved for a number of onsite sewage disposal
system evaluations. Onsite system approvals are required prior to the final plat approval. The

247 -1 9 -OOO500- M P, 247 - 1 9 -OOO501 -T P Page 65 of 89



Hearings Officer finds that subsection (B) above does not apply to this proposal. The Hearings
Officer finds these approval criteria will be met.

Section 1 7.36.1 80. Frontaee.

Eoch lot or porcel sholl abut upon d public rood, or when locqted in a planned
development or cluster development, o private road, for dt least 50 feet, except for
lots or porcels fronting on the bulb of o cul de soc, then the minimum frontage sholl
be 30 feet, ond except for portitions off of U.S. Forest Seruice or Burequ of Land
Monogement roods. ln the La Pine Neighborhood Planning Areq Residentiol Center
District, lotwidths moy he less thon 50 feet in width, os specified in DCC 18.61, Tqble
2: Lo Pine Neighborhood Plonning Area Zoning Standords. Road frontoge stondards
in destination resorts shall be subject to review in the conceptuol moster plon.

FINDING: The lots in this proposed subdivision are required to meet the frontage standards. Most
lots exceed this requirement. Some lots meet the minimum requirement, such as flag lots 33 and
77.fhe Hearings Officer finds this approval criterion will be met.

B. All side lot lines sholl be ot right angles to street lines or radial to curued streets
wherever proctical.

FINDING: As designed, all side lot lines would, to the maximum extent practicable considering terrain,
be at approximately right angles to street lines or radial to curved streets. The Hearings Officer finds
this approval criterion will be met.

Section 17.36.190. Through Lots.

Lots or parcels with double frontqge should be dvoided except where they are essentiol to
provide sepdrcrtion of residentiol development from mojor street or odjacent
nonresidentiol sctivities to overcome specific disadvontages of topography ond
orientotion. A planting screen edsement of ot least 10 feet in width qnd across which there
sholl be no right of occess moy be required along the lines of lots or parcels obutting such
a trdffic drtery or other incompatible use.

FINDING: There are no proposed lots with double frontage. The Hearings Officer finds this approval
criterion does not apply.

Section 17.36.200. Corner Lots.

Within qn urbsn growth houndory, corner lots or porcels shall be o minimum of five feet
more in width thdn other lots or parcels, and also shall hove sufficient extro width to meet
the odditional side yord requirements oI the zoning district in which they are locoted.

FINDING: The proposed development is not within an urban growth boundary. The Hearings Officer
finds this criterion does not apply.

A.
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A.

Section 17.36.210. Solar Access Performance.

c.

As much solar occess os feasible shall be provided each lot or parcel in every new
subdivision or partition, considering topogrophy, development pdttern ond existing
vegetotion. The lot lines of lots or porcels, as far os feasible, sholl be oriented to
provide solor occess at ground level ot the southern building line two hours hefore
and after the solor zenith from September 22nd to March 21st. ff it is not feasible to
provide solor dccess to the southern building line, then solor occess, if feosible, sholl
he provided st 10 feet above ground level at the southern building line two hours
before ond after the solor zenith from September 22nd to Morch 21st, ond three
hours before ond ofier the solar zenith from March 22nd to September 21st.
This solor (rccess shall be protected by solor height restrictions on hurdened
properties for the benefit of lots or porcels receiving the solor occess.

U the solor access for ony lot or parcel, either ot the southern building line or ut 10

feet obove the southern building line, required by this performonce stonddrd is not
feosible, supporting informotion must be filed with the application.

B.

FINDING: The proposed lots will be no smaller than 2.5 acres, which should provide adequate area
to provide solar access at southern property lines. Additionally, a condition of approval has already
been suggested to require compliance with the solar setback requirements of DCC 19.88.210.

Section 1 7.36.220. Underground Facilities.

Within on urban growth bounddry, oll permanent utility seruices ...

FINDING: The proposed subdivision is not within an urban growth boundary. The Hearings Officer
finds this approval criterion does not apply.

Section 17.36.230. Grading of Building Sites.

Grading of huilding sites sholl conform to the following standards, unless physicol
conditions demonstrote the property of other stondards:
A. Cut slope rstios sholl not exceed one foot vertically to one and one holf feet

horizontally.
B. Fill slope rqtios shsll not exceed one foot vertically to two feet horizontally.
C. The composition of soil for fill qnd the chorocteristics of lots und porcels made

usdble by fill shall be suitoble for the purpose intended.
D. When filling or groding is contemplated by the subdivider, he shall submit plons

showing existing ond finished grades for the approval of the Community
Development Director. In reviewing these plans, the Community Development
Director sholl consider the need for drainage ond effect of filling on odjocent
property. Grdding shall be finished in such o manner ds not to creote steep bonks or
unsightly dreqs to adjocent property.
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FINDING: No specific grading or fill has been proposed by the Applicant. Staff noted, in the Staff
Report that

"if grading were to be proposed, it is difficult to craft o cleqr and objective condition of approval

from these criteria, so staff defers to the Heorings Officer os to if q condition of approval is
required, and suggests the following draft condition if so."

Grading: Prior to the issuance of building permits on individual lots, the Applicant shall
demonstrate cut slope ratios shall not exceed one foot vertically to one and one half feet
horizontally, fill slope ratios shall not exceed one foot vertically to two feet horizontally, and grading
plans shall comply with DCC 17.36.230.

The Hearings Officer agrees with both the Staffs comments and recommended language for a

condition. TheHearingsOfficerfindsthatiftheabove-quotedconditionlanguageisincludedinan
approvalthen this criterion will be met.

Section 1 7.36.250. Lishtins.

Within sn urbon growth boundary, the subdivider sholl provide underground wiring to the
County stdndords, ond a bose for any proposed orndmental street lights ot locdtions
opproved by the offected utility compqny.

FINDING: The proposed development is not within an urban growth boundary. The Hearings Officer
finds this approval criterion does not apply.

(ortinn 17 ?6)Gi Fira H:z:rdc

Whenever possible, o minimum of two points of occess to the suhdivision or pdrtition sholl
be provided to provide ossured uccess for emergency vehicles ond ease resident
evocuation.

FINDING: The north-south extension of McClain Drive and Sage Steppe will provide two points of
access to the subdivision. As noted in earlier findings emergency access will need to be provided
even if the McClain Drive extension is not fully constructed yet. Applicant agreed to conditional
language and the Fire Department suggested conditional language that if included in any approval
of this application will satisfy the requirements of this approval criterion.

Section 17.36.270. Street Tree Plantine.

Street tree plonting plons, if proposed, for o subdivision or portition, shqll be submitted to
the Plonning Director ond receive his approval before the planting is begun.

FINDING: No street trees have been proposed by the Applicant.

Section 17.36.280. Water and Sewer Lines.
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Where required by the applicable zoning ordinonce, woter ond sewer lines sholl be
constructed to County ond City stundords ond specifications. Required woter moins and
service lines sholl be instolled prior to the curhing dnd poving of new streets in oll new
subdivisions or portitions.

FINDING: Applicant, in its burden of proof, responded to this approval criterion with the following
comments:

"No sewer lines are proposed os subdivision lots will be served by individuol on-site subsurface
disposal. City water lines are proposed to serve the subdivision and will be installed to City
standards and specifications, including installation prior to paving of the streets. The City of Bend
has provided a Will Serue letter for water, included in Exhibit A.

The Applicant was party to the Westside lnfrostructure Group (WIG, ExhibitJ) and entered into a
Development Agreement (WlG DA, Ordinance NS-2316, effective November 16, 2018) with the City
of Bend that ossessed the infrastructure impacts and mitigations to City infrastructure as a result
of the combined westside development. Ordinance N5-2316 notes "[b]ecause the uses and density
of the Properties are either prescribed by the BCP qnd BDC ...the overall off-site infrostructure
impoct as o result of development of the Properties can be reasonably determined and addressed.
The purpose of this Agreement is to provide for the equitoble allocation of these costs, and define
development triggers ond ossignment of responsible porties for the construction of the required
public improvements to fully mitigote off-site sewer, woter and vehiculor transportdtion
infrastructure impacts from the development of the Properties subject to this Agreement." As such,
the WIG Development Agreement onalyzed all City water qnd street services for this master plan
oreo. The terms of the Development Agreement commit the Applicants and the City of Bend to the
terms of the ogreement for a period of l5 yedrs. This WIG agreement identifies the only woter
element to be the extension of the woterline at Sage Steppe Drive in Tree Farm, north to McClain
Drive. The WIG Agreement requires thls waterline to be constructed by Rio Lobo lnvestments
(subject property owner), if the property is serued by City woter. The WIG Agreement further notes
thot no other off-site water infrastructure improvements or upgrades ore required."

Staft, in the Staff Report, recommended the following condition of approval to ensure compliance
with this criterion.

Water and Sewer Lines: Prior to curbing and paving new streets, water mains and water and
sewer lines shall be constructed and installed to County and City standards and specifications.
Evidence of approved completion of the water mains and lines to the City of Bend's standards
shall be submitted to the Planning Division for review.

The Hearings Officerfindsthatwith the inclusion of Staffs recommended condition of approvalthis
approval criterion will be met.
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Section 1 7.36.290. lndividual Wells.

In any subdivision or portition where individuol wells ore proposed, the applicsnt shall
provide documentotion of the depth ond quontity oI potable wdter avoiloble from o
minimum of two wells within one mile of the proposed land division. Notwithstanding DCC

17.96.900, individuat wetts for subdivisions qre atlowed when parcels ore lorger thdn 10

dcres.

FINDING: No individual wells are proposed. The Hearings Officer finds this approval criterion does
not apply.

Section 17.36.300. Public Water System.

ln ony subdivision or pdrtition where a public woter system is required or proposed, plans

for the woter system sholl he submitted ond approved hy the appropridte stdte or federal
ogency. A community water system shall be required where lot or porcel sizes are less thdn
one dcre or where potdble wdter sources crre dt depths gredter thon 500 feet, excepting
Iand partitions. Except as provided for in sections 17.24.120 ond 17.24.130, a required water
system shall be constructed ond operdtiondl, with lines extended to the lot line of each ond
every lot depicted in the proposed suhdivision or portition plat, prior to finol approvdl.

FINDING: Water is proposed to be supplied by the City of Bend. Staff, in the Staff Report,
recommended the following condition of approval to ensure compliance.

Public Water System: Prior to final plat approval of each phase, plans for the water system
shall be submitted and approved by the appropriate city, state, or federal agency. The water
system shall be constructed and operational, with lines extended to the lot line of each and every
lot depicted in the proposed subdivision.

Applicant proposed the above-quoted condition of approval be modified to read as follows:

Public Water System: Prior to finol plat approval of eoch phose, plons for the water system sholl
be submitted and opproved by the appropriate city, state, or federol qgency. The water system shall
be constructed qnd operational, with lines extended to the lot line of eoch ond every lot depicted in

the proposed phase, or the opplicant has submitted an improvement agreement qnd performonce
ossurance for such construction.

The Hearings Officer finds that with Applicant's proposed condition of approval is appropriate so

long as additional language is included to assure for the form of any improvement agreement and
performance assurance is in a form acceptable to the County. The Hearings Officer finds this
approval criterion will be met with the following condition of approval:

Public Water System: Prior to final plat approval of each phase, plans for the water system
shall be submitted and approved by the appropriate city, state, or federal agency. The water
system shall be constructed and operational, with lines extended to the lot line of each and every
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lot depicted in the proposed phase, or the Applicant has submitted an improvement agreement
and performance assurance. Any improvement agreement shall be reviewed and approved by

Deschutes County Community Development and County Counselto assure the agreement(s) is/are
in a form that meets the requirements of DCC 17.24.120. Documentation related to performance
assurances shall be in a form satisfactory to the Deschutes County Community Development
and County Counsel.

Chapter 17.M, Park Development.

Section 17.44.010. Dedication of Land.

For subdivisions or portitions inside on urbon growth boundary, the developer shall
set oside and dedicate to the publicfor park and recredtion purposes not less thdn
eight percent of the gross areo of such development, if the lond is suitohle ond
adoptohle for such purposes ond is generally locsted in sn area planned for porks.
For subdivisions or pdrtitions outside of on urbon growth boundory, the developer
shull set oside o minimum orea of the development equalto $350 per dwelling unit
within the development, if the land is suitqble and odoptable for such purposes and
is generolly located in on area plonned for porks.
For either DCC 17.44.010 (A) or (B), the developer shull either dedicote the lond set
dside to the public or develop and provide muintenance for the lond set oside qs o
private pork open to the public.
The Planning Director or Hearings Body shall determine whether or not such land is
suitable for pork purposes.
lf the developer dedicates the lond set qside in occordonce with DCC 17./U.010 (A)

or (B), dny dpprovol by the Planning Director or Hearings Body shall be subject to
the condition that the County or oppropriate pork district occept the deed
dedicoting such Iand.
DCC 17.44.010 shall not opply to the subdivision or pdrtition of londs locoted within
the boundories of o porks district with o permonent tqx rote.

FINDING: The Subject Property is located within the boundaries of the Bend Park and Recreation

District, which has a permanent tax rate. The Hearings Officer finds these approval criteria do not
apply.

Chapter ',7.48, Design and Construction Specifications.

Section 1 7.48.060. lmprovement Plans.

A complete set oI certified mylor improvement plons sholl be approved by the Road

Department Director prior to the stdrt of construction or the signing ol the final
pldt.
The improvement plans sholl become the property oI the County ond will remqin qt
the Road Department.

A.

B.

c,

D.

E.

F.

A.

B.
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c. The improvement plans which sholl be 24 by 36 inches shall include, but not be
limited to; [...1

FINDING: The Applicant will be required to meet subsection (A) above and the requirements of this
section. Staff, in the Staff report, recommended the following condition of approval.

Road lmprovement Plans Prior to final plat approval of each phase, the Applicant shall submit
a complete set of certified mylar improvement plans to the Road Department Director for
approval. Public and private road design and construction shall be in accordance with all
applicable sections of DCC 17.48. Applicant shall submit public and private road improvement
plans to Road Department for approval prior to commencement of construction pursuant to
DCC 17.40.020 and 17.48.060. lmprovements shall be constructed under the inspection of a

registered professional engineer consistent with ORS 92.097 and DCC 17.40.040.

The Road Department recommended slightly diflerent conditional language to address this
approval criterion. The Road Department recommended the following:

Road lmprovement Plans Applicant shall submit road improvement plans to Road Department
for approval prior to commencement of construction pursuant to DCC 17.40.020 and
17.48.060. The roads shall be designed to the minimum standard fora private road pursuant
to 17.48.160, 17.48.180, and 17.48A or pursuant to the master plan upon approval. Road

improvement plans shall be prepared in accordance with all applicable sections of DCC 17.48.

The Hearings Officer finds that with the inclusion of Staffs recommended condition of approval this
approval criterion will be met.

Section 17.48.100. Minimum Right of WayWidth.

The minimum right of woy width is 60 feet unless specified otherwise in Tdhle A (or in ony
right of way specifications set forth for d particulor zone in a zoning ordinonce). (See Toble
A set out dt the end of DCC Title 17.)

FINDING: No right-of-way width is required for private streets, therefore, the Hearings Officer finds
that this approval criterion does not apply to private roads. The right-of-way for the north-south
extension of McClain Drive is proposed to be 60 feet, meeting this standard.

(erfinn 17 4R 1 1O Tr rrn I .ane s

When d turn lone is required, it shdll be o minimum of 14 feet in width, except where rood
specifications in o zoning ordinance provide for trovel lones of Iesser width. Additionol right
of way may be required.

FINDING: No turn lanes have been required
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Sarfinn 17 AR 1)i Partial Wi.hh Rn:dc

Partiolwidth rodds or hdlf streets sholl not be allowed.

FINDING: No partial width road or half streets are proposed

Section 17.48.130. Road Names.

AII roods sholl be nomed in conformonce with the provisions of the Deschutes County
uniform rood naming system set forth in DCC Title 16.

FINDING: Although similar to a previous condition of approval, Staff, in the Staff Report,
recommended the following addition to a previous condition of approvalto ensure compliance with
this somewhat different criterion. Changes are in italic font.

Street Names: Prior to final plat approval of each phase, no street name shall be used which
will duplicate or be confused with the name of an existing street in a nearby city or in the County.
Street names and numbers shall conform to the established pattern in the County and shall
require approvalfrom the County PropertyAddress Coordinator. The north-south collector road
shall be named McClain Drive north of the intersection of "Road A" and "Road D", and shall be

named Sage Steppe south of the same intersection . All roads shall be named in conformance with
the provision of the Deschutes County uniform road naming system set forth in DCC Title 16.

The Hearings Officer finds that with the inclusion of Staffs recommended condition of approval this
approval criterion will be met.

Section 1 7.48.1 40. Bikeways.

General Design Criteria.
1. Bikeways shull be designed in occordonce with the current stondords ond

guidelines of the Oregon (ODOT) Bicycle ond Pedestrion Plon, the American
Association of State Highwoy Transportotion Officials (AASHTO) Guide for
Development of New Bicycle Facilities, ond the Deschutes County Bicycle
Moster Plun. See DCC 17.48 Toble B.

2. All collectors dnd orterisls shown on the County Transportation PIon mop
shall be constructed to include bikewoys os defined by the Deschutes County
Bicycle Moster Plon.

3. lf interim road stondsrds ore used, interim bikewoys ondlor wolkwoys sholl
be provided. These interim focilities sholl be odequate to serue bicyclists and
pedestrions until the time of road upgrode.

Multi-use Paths.
1. Multi-use psths sholl be used where oesthetic, recreation ond sofety

concerns are primory and a direct route with few intersections csn be
estublished. If privote roads ore constructed to a width of less than 28 feet,
multi-use pdths sholl be provided.

A.

B.
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Multi-use poths are two woy focilities with d stondard width of 10 feet, but
with a 12 foot width if they are subjected to high use by multiple users. These
pdths shqll meet County multi-use pdth stdndurds ond shall connect with
bike fdcilities on public roods.

FINDING: The proposed collector road is not on the County's Transportation Plan, but the Applicant
did propose a paved multiuse path alongthe length of this new collector road. No interim features
are proposed. Applicant, in its burden of proof, responded to this approval criterion with the
following comments:

"The public north-south roadway will serve the through traffic (vehicular, bicycle, pedestrion)

between the adjacent north and south neighborhoods. Aesthetic, recreation and safety concerns
ore paramount for this proposed subdivision. The new connection between Sage Steppe and
McCloin includes only one four-wqy intersection and it is with q smal[ low volume private street;
the others are T-intersections with private cul-de-sac and/or a private street. An 8-foot multiuse
path is proposed along the entire north-south roadwoy connection between Sage Steppe and
McCloin Drive, This eight-foot width was designed to match the existing multiuse poth along Soge

Steppe, to meet the minimum bikeway design requirements of DCC Chapter 17.48, Tqble B. The

eight-foot wide multiuse path in The Tree Farm was approved through the County decision 247-
14-000243-TP, due to forecasted low traffic volumes and the Applicant requests approval of the
eight-foot width on this same basis, and to permit the extension of the poth with the same design

as existing.

Bicycle ond pedestrion troffic is forecost to be minimal on the privote streets, originating ond
destined only for the individual lots on each private street, as the private streets do not connect to

any other access points or streets. This low volume does not worront separate bike lanes and/or
multiuse paths on these privote streets. As a result, the Applicont coordinated with the County
Roadway Deportment to propose 24-foot wide private streets, four feet greqter thon the minimum
private street width. The additional four feet will provide extra width for locol bicyclists ond
pedestrians, to occommodate all modes within the povement."

OnJuly 16,2019, the Applicant provided the following supplemental comments

"The submitted typical street sections include an 8-foot multiuse poth alongthe private street and
refers to the plan for the location of this path, The plan includes the path along the northern
section of the private street, between McClain Drive ond the trail thot occesses the northern open

spoce and Bull Springs Trail.

The proposal does not include o multiuse path continuing south along the private streets, for the

following reoson, os referenced in the narrative:

Any bicycle or pedestrian traffic on the private street will be local traffic, not warrqnting or
requiring a dedicated bikeway or sidewalk. Further, DCC 17.48 Toble B ollows for shared
roadways when the speeds ore below 25 mph ond ADTis /ess than 3000. The speed limit
on the privdte streets will be less than 25 mph and the submitted Site Troffic Report

2
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estimates the entire development to have less than 800 ADT, suggesting thqt the private
streets would eoch have even less troffic, os they ore not through streets. Through

coordination with the County Roadway Department, the Applicant has included four feet
of extro povement width on the shared roodway private streets to minimize potential
conflicts between bicyclists, pedestrians and vehicles."

As discussed in the findings for DCC 17.36.060 above, the Applicant proposed for the private roads
to be approved with a 24-fool paved surface where there are no multiuse paths or bike lanes
proposed, which is 4-foot narrower than the standard. The Applicant also requested approval for 8-

foot multiuse paths where they are provided, which are 2-feet to 4-feet narrower than the standard.

The Hearings Officer incorporates the findings for DCC 17.36.060 and ORS 92.090(2) as additional
findings for this approval criterion. The Hearings Officer finds the Applicant's proposed street
widths are appropriate and meet minimum standards.

The Hearings Officer next addresses the path locations and widths within the proposed subdivision.
The Hearings Oflicer acknowledges that pathwayfindings also are relevant to other approval criteria
and will be incorporated into those findings where appropriate.

The Hearings Officer previously noted concurrence with the Applicant's comments related to the
width of the multiuse path along the collector road (extension of McClain Drive/Sage Steppe). The

Hearings Officer is aware of DCC 17.48 Table A Note 23 which, in summary, states that the minimum
path width is 8-feet and that wider paths ('10-feet standard width) are preferred. Note 23 factors
include the length of the path connection, the anticipated usage and sight distance considerations.
The Hearings Officer finds that the proposed 8-foot paved multiuse path along the collector road
"matches" the multiuse path at the adjacent Miller Tree Farm development. Further, the Hearings

Officerfindsthatthe anticipated use of the collector road multiuse path will be low. The Hearings

Officer finds the proposed collector road multiuse path will be compatible with surrounding
development. The Hearings Officer finds that proposed multiuse path (paved and 8-feet in width),
along the extension of McClain Drive and Sage Steppe, is appropriate considering the Note 23

factors set forth in DCC 17.48.

The Hearings Officer finds the Applicant's proposal for 24-feet of pavement on the private roadways
with no multiuse path is more problematic. DCC '17.48.14O(B)(1) clearly states that if

"private roads are constructed to a width of less than 28 feet, multi-use paths shall be

provided."

Applicant proposed private roads with a "width of 24-feet of pavement."

Applicant justified that there would be no multiuse path along the private roads because the private

roads "only serve the parcels abutting" them. Further, Applicant stated that the private roads will
experience "low local traffic" volume and "no through traffic." Applicant referred the Hearings
Officer to the Senior Transportation planner's comment that he (the transportation planner)
"understands the rationale for the reduced width on a private road that will see little to no through
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traffic." The Hearings Officer concurs with the underlying logic of Applicant's justification for no
multiuse paths along the private roads.

However, the Hearings Officer finds Applicant failed to provide legal authority or persuasive
argument to support a Hearings Officer finding that no multiuse paths are acceptable under this
criterion. The Hearings Officer takes note that Wisco, in her Hearing testimony and Power Point
presentation (Slides 19 and 20), referred to DCC 17.48 Table A notes 8 and 10. The Hearings Officer
finds that neither note 8 nor 10 clearly justify Applicant's proposed 24-foot private roads and no
multiuse path. The Hearings Officer agrees with Wisco that 2O-foot private roads may be allowed
for "cul-de-sac's and roads with low anticipated traffic volumes" but only so if "separate multiple
paths are provided (DCC 17.48 Table A, Note (8)).

The Hearings Officer also takes note that Wisco referenced, in her Hearing testimony and Power
Point presentation (Slide 21) DCC 17.48.040. The Hearings Officer does not understand Wisco's
testimony related to DCC 17.48.040 to provide legaljustification for 24-foot private roads and no
multiuse paths. The Hearings Officer finds DCC 17.48.040 allows up to a "100/ovariation" without
applying variance criteria if certain factors are present. The Hearings Officer does not believe that
the width requirement for a multiuse path (likely at a minimum width of 8-feet) can be reduced to
zero.

No interested person in this case pointed the Hearings Officer to a section of the DCC, or any other
relevant law, that requires that the width of a multiuse path be dedicated, in fee, to the County. lf
that is in fact a true representation of the law then the Hearings Officer finds that any multiuse path
required by DCC 17.48 Table A may be created by an easement. The Hearings Officer also finds that
the multiuse paths adjacent to private roads need not be paved; rather, they may remain in a
"natural state." The Hearings Officer finds that a condition of approval is necessary to assure that a

minimum width of 8-feet for multiuse path along private roads be shown on the final plat for all
phases of the proposal.

The Hearings Officer notes that Applicant, Staff and BPRD agree that a hard-surface multiuse path
is required on Road A between the McClain Drive /Sage Steppe collector road and "the natural
surface trial to the west" (See Applicant's burden of proof page 46 and July 16, 2019 record
submission). The Hearings Officer finds the record is less clear regarding a "trail" connection on
Road D between the McClain Drive /Sage Steppe collector road and a natural surface trail running
north/northeast between lols 72 and 73.

BPRD (KeeverJuly 24,2019 letter, page 2) stated the Applicant and BPRD participated in the Westside
Transect Zone project. Keever stated, in the July 24,201 9 letter (page 1), that "the Westgate Master
Plan and Tentative Plan represent the details the District and the applicant have agree upon..."
Keever, on page 2, stated that the BPRD/Applicant agreement included the following:

"The applicant will build and mointain an 8-foot wide hard surface trail, set-off from the street,

along Sage Steppe Drive connecting to McClain Drive, with spurs on Road A and Road D...The trail
on Road D is to connect to the trail on Sage Steppe Drive and the natural surfoce trail to the east."
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The Hearings Officer, based upon a review of documents in the record, finds that Applicant did not
clearly convey whether or not its proposal included a "hard-surface trail" connection between the
McClain Drive /Sage Steppe collector road and the trail intersection on Road D. The Hearings Officer
finds it necessary and appropriate to require an 8-foot width hard-surface on the north side of Road

D between the McClain Drive /Sage Steppe collector road and the natural trail located to the west
of Lot 73. The Hearings Officer finds the following language for a condition of approval adequately
addresses the private road multiuse path issue:

Multiuse Paths on Private Roads. As an ongoing condition of approval, Applicant must show,
on the final plat for each phase, an 8-foot multiuse path along all private roads excepting for (1)

an 8-foot hard surface trail is required on a segment of Road A between the collector road
(extension of McClain Drive and Sage Steppe) and the nature trail running north between lots 3
and 4 and (2), an 8-foot hard surface trail is required on a segment of Road D between the
collector road (extension of McClain Drive and Sage Steppe) and the nature trail running
north/northeast between lots72 and 73.

The Hearings Officertakes note of a letter submit onJuly 23,2019 by Rick Root. Root, in theJuly23,
2019 letter, stated the following:

,,ProvideaneW(orrevised)Wthotmqkesomoredirectconnectionbetween
the eostern and western boundaries of the subdivision from the city of Bend side of the

development to/from Shevlin Park. This trail would hopefully align, os much as practical, with the

existing troil within the park thst troverses up the grade from Tumalo Creek (i.e., neor the covered

bridge). This would provide q greater benefit to the public use of the park and trqil network. The

entire trail corridor should be contoined within a public easement (or more ideally, separdte trocts

- where not within roadwoys - possibly even the trocts being dedicoted to the Bend Park &

Recreation District? I have attqched o sketch that illustrates one possible alignment for this
connection (Attachment - A)"

TheHearingsOfficerreviewed'Attachment-A)totheRootJuly23,2019letter. TheHearingsOfflcer
notes that the Attachment - A proposed connection is located immediately south/southwest of
proposed Lot 9 and runs through the planned "No Build Tone" and the "Conservation Zone."

The "No Build Zone" and "Conservation Zones" have at least two very important purposes; wildfire
mitigation and wildlife protection. As stated by Paul Dewey (Central Oregon Landwatch)and Myles

Conway (attorney for Applicant) new connections to Shevlin Park, through the "No Build Zone" and
"Conservation Zone" are discouraged. Hearing testimony of Quinn Keever, on behalf of BPRD,

appeared to the Hearings Officer to concur that no new connections to Shevlin Park, through the
Subject Property, should be allowed. Keever noted the connection to Shevlin Park, through the
Subject Property, would be via a natural trail running north from Road A.

The Hearings Officer finds, based upon the evidence in the record, that the proposed connection
from the Subject Property running north from Road A should be the only connection from the
Subject Propertyto Shevlin Park.
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The Hearings Officer finds, with the condition referenced above (private roadway multiuse path
easements, hard-surface paths connecting the McClain Drive /Sage Steppe collector road to natural
paths on Roads A and D) these criteria can be met.

Bike Lunes. Six foot bike lqnes sholl he used on new construction of curbed orterials
ond collectors.
Shoulder Bikewdys.
1. Shoulder bikewoys sholl be used on new construction of uncurbed drterials

and collectors.
2. Shoulder hikewoys sholl be at least four feet wide. Where the trovel lone on

an existing orterial or collector is not greoter than eleven feet, the bikewoy
shall be a minimum of four feet wide.

Mountdin Bike Troils.
1. Mountdin bike (dirt or other unpoved surface) trdils moy he used as

recredtionol or interim tronsportdtion fdcilities.
2. Trails used for trdnsportdtion shqll hove q two foot minimum treod width

ond o six foot minimum cleoring width centered over the trdil, and o
minimum overhead clearonce of seven feet. Trails used solely for
recreotionql use moy be ndrrower with less clearing of vegetation.

FINDING: The Applicant proposed a separated multiuse path rather than bike lanes. The natural
trail connections identified in the application materials are not indicated as specifically mountain
bike trails but are indicated as connections to other trails outside of the Subject Property. lf these
trails will be open for mountain bike use, Staff, in the Staff Report, recommended the following
condition of approval.

Mountain Bike Trails: As an ongoing condition of approval, mountain bicycle trails used for
transportation shall have a two-foot minimum tread width and a six-foot minimum clearing
width centered over the trail, and a minimum overhead clearance of seven feet. Trails used

solelyfor recreational use may be narrower with less clearing of vegetation.

As a cautionary measure the Hearings Officer finds it reasonable and appropriate to include the
Staff recommended condition.

Section 1 7.48.1 50. Structures.

All structures thqt cdrry a road or cross over d road shall be designed to have a S0-year life
span. All designs must be approved by the Rood Deportment Director ond other offected
public or private agencies.

FINDING: No structures to carry a road or cross over a road are proposed or required

c.

D.

E.
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Section 17.48.160. Road Develooment Reouirements - Standards.

Subdivision Standdrds. All rodds in new subdivisions sholl either be constructed to
o stondord acceptoble for inclusion in the county maintained system or the
subdivision sholl be part of a specidl rood district or d homeowners ossociotion in a
pl o nned u n it developme nt.

FINDING: The proposed roads include one public right-of-way and several private roads that are
required to be constructed to County standards. The Deschutes County Road Department, onJuly
23, 2019, submitted comments into the record (See Public Agency Comments). The Road
Department requested that the Hearings Officer, if the application was approved, to include a

number of conditions. The Hearings Officer concurs with the Road Department's recommended
conditions. The Hearings Officer finds with the inclusion of the Road Department's recommended
conditions this approval criterion will be met.

lmprovements of Public Rights of Woy.

1. The developer of o subdivision or pdrtition will be required to improve oll
public ways that are adjacent or within the land development.

2. All improvements within public rights of way shall conform to the
improvement stondords designoted in DCC Title 17 for the applicable rood
classificotion, except where d zoning ordinance sets forth different
stondords for o particular zone.

Primory Access Roods.
1. The primary qccess road for dny new subdivision sholl be improved to the

applicohle stdnddrd set forth in Toble A.

2. The opplicable stundord shall be determined with reference to the roqd's
clossificotion under the relevsnt tronsportotion plon.

3. For the purposes of DCC 17.48.160 o primory qccess road is o road leoding to
the subdivision from an existing poved county, city or stdte mointoined rood
thot provides the primory dccess to the suhdivision from such o rood.

A.

B.

c.

FINDING: One public right-of-way (extension of McClain Drive/Sage Steppe) is part of the proposed
subdivision. The primary access roads are McClain Drive and Sage Steppe. The proposed public
right-of-way and primary access roads will need to be improved to meet the standards in Table A of
this section, as will all other roads within the subdivision. The Hearings Officer finds this approval
criterion can be met through the suggested condition of approval under DCC 17.48.060.

D. Secondory Access Roods. When deemed necessdry by the County Road Deportment
or Community Development Depdrtment, a secondory qccess rood shall be
constructed to the subdivision. Construction sholl be to the sdme stdndord used for
rosds within the suhdivision.

FINDING: The Tentative Plan provides two access points. One is located in the north as a connection
to McClain Drive and the other is located in the south as a connection to Sage Steppe. The Hearings
Officer finds this approval criterion will be met.
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E. Stubhed Roqds. Any proposed road thot termindtes dt o development bounddry
shall be constructed with o paved cul-de-soc bulb.

FINDING: The Hearings Officer finds that none of the proposed roads will terminate at the
development boundary, therefore, no cul-de-sac bulbs will be necessary.

F. Cul-de-sacs.
1. Cul-de-sacs sholl hove o length of less thon 600 feet, unless a longer length is

approved by the applicoble fire protection district, ond more thon 100 feet
from the center of the bulb to the intersection with the muin rood.

2. The moximum grode on the bulb sholl be four percent.

FINDING: The Tentative Plan materials show four cul-de-sacs and each one is longer than 600 feet.
The Applicant submitted an email from the Bend Fire Department (Exhibit K) which indicates the
Fire Department is agreeable to the lengths. The Hearings Officer finds this approval criterion will
be met.

G. Frontage Roads. Right of way widths shall be 40 feet when immedidtely odjocent to
a moin highwoy/orteriol; 50 feet when the frontoge road is separoted from the
highwoy or drteridl by privote lond or qs set forth for a porticulor zone in the zoning
ordinonce.

FINDING: No frontage roads are proposed as part of this application.

Section 17.48.180. Private Roads.

The following minimum rood stondsrds shall opply lor privdte rouds:
The minimum paved roadway width shsll be 20 feet in planned unit developments
ond cluster developments with two Ioot wide grovel shoulders;
Minimum radius of curuature,50 feet;
Muximum grade, 1 2 percent;
At ledst one rood ndme sign will be provided at eoch intersection for each road;
A method for continuing road mqintenonce acceptable to the County;
Private rodd systems sholl include provisions for bicycle and pedestrion troffic.
1. ln cluster ond plonned developments limited to ten dwelling units, the bicycle

ond pedestrion traffic con be occommodated within the 2O-foot wide roqd.
2. ln other developments, shoulder bikewoys shall he u minimum of four feet

wide, poved dnd striped, with no on street porking allowed within the
bikeway, snd when privote rosds sre developed to a width of iess than 28

feet, bike pdths constructed to County standards shqll be required.

FINDING: Applicant, in its burden of proof, responded to this approval criterion with the following
comments

A.

B.

c.
D.

E.

F.
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The north-south roadway connecting Sage Steppe and McClain is proposed to be a public

roadway. All other roads in the Westgate subdivision dre proposed to be private streets. The

proposed private street cross-section is included on the submitted plan and includes 24 feet of
pavement, 3-foot gravel shoulders. An 8-foot multi-use path is proposed olong the northern

connection between McClain Drive ond the natural trail that connects to Bull Springs Trail (circled

in orange below):

PLAN AREA 4
SHEVLIN WEST
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The public north-south roadway will serve the through traffic (vehicular, bicycle, pedestrian) from
the adjocent north and south neighborhoods. Bicycle and pedestrian traffic is forecast to be

minimal on the private streets, originoting and destined only for the individual lots on each privote

street, as the private streets do not connect to any other access points or streets. This low volume

does notwarront separate bike lanes and/or multi-use paths on these private streets.

As o result, the Applicant coordinated with the County Roadway Department to propose 24-foot

wide private streets, four feet greater thon the minimum private street width. The additional four
feet will provide extra width for local bicyclists and pedestrians, to accommodate all modes within

the pavement.

All radii of curuoture are less than 50 and maximum grades are less than 12 percent. Rood name

signs will be installed in accordance with this criterion during construction." (Applicant's burden

of proof included the diagram/map)

The Hearings Officer incorporates the findings for DCC 17.48.140, DCC 17.36.060 and ORS 92.090(2)

as additional findings for these approval criteria. The Hearings Officer finds that Applicant's

requests for road widths and multiuse paths are acceptable excepting that trail easements are
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required on all private roads and a hard-surface off-set (from the road)trail is required on Roads A

and D between the collector road extension and nature trails. (See findings for DCC 17.48.140). The

Hearings Officer finds that with conditions of approval (See findings for DCC 17.48.140) these
approval criteria will be met.

Section 1 7.48.1 90. Drainage.

B.

Minimum Requirements.
1. Droinage facilities sholl be designed ond constructed to receive andlor

tronsport ot leost o design storm os defined in the current Centrol Oregon
Stormwoter Mdnuol created by Central Oregon lntergovernmentol Council
and oll surfoce drainage woter coming to ond/or possing through the
development or roodwoy.

2. The system shall be designed for moximum allowoble development.
Curbed Sections.
1. Storm droins within curbed streets shall be designed per the requirements of

the current Centrdl Oregon Stormwater Monuol created by the Centrol
Oregon lntergovernmentol Council.

2. Cotchbasins sholl be constructed in occordonce with drowing Nos.3-1, 3-2

and 3-3. (See drawings 3-1, 3-2 and 3-3 set out at the end of DCC Title 17 ond
by this reference incorporated herein.)

Noncurbed Sections.
1. Rosd culverts sholl be concrete or metal with a minimum design life of 50

yedrs.
2. All cross culverts shall be 18 inches in diometer or lorger.
3. Culverts sholl be ploced in nstural droinoge dreds and sholl provide positive

droinoge.
Droinage Swoles. The Design Engineer is responsible to design a droinoge swole
adequate to control a design storm os defined in the Centrsl Oregon Stormwqter
Manuol creoted by Centrol Oregon lntergovernmentol Council.
Drainage Pldns. A complete set of droinage plans including hydraulic ond hydrologic
colculotions sholl be incorporoted in sll rood improvement plans.

Drill Holes. Drill holes are prohibited.
Injection wells (drywells) dre prohibited in the public right-of-woy.

FINDING: The Applicant did not propose curbed streets. No drill holes or injection wells are
proposed. The typical road cross sections provided as part of the application materials indicate the
north-south extension of McClain Drive will be designed with a 6-foot swale on each side of the road

shoulder. No engineered plans for drainage were submitted. Stafi in the Staff Report,

recommended the followi ng condition:

Drainage: Prior to final plat approval of each phase, the Applicant shall provide certification
by a licensed professional engineer that drainage facilities have been designed and constructed
to receive and/or transport at least a design storm as defined in the current Central Oregon
Stormwater Manual created by Central Oregon lntergovernmental Council and all surface

A.

c

D.

E.

F.

G.
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drainage water coming to and/or passing through the development or roadways. The engineer's
certification shall confirm that all drainage features have been designed and constructed to
comply with DCC 17 .48.190.

The Hearings Officer concurs with Staffs recommendation of the above-quoted condition. The
Hearings Officer finds that with the Stafl recommended condition these approval criteria will be

met.

Section 1 7.48.21 0. Access.

Permit Required. Access onto public right of woy or chonge in type of occess shall
require o permit. Permits ore opplied for ot offices of the Community Development
Depqrtment.
Access Restrictions ond Limitqtions. The creotion of occess onto drterials ond
collectors is prohibited unless there is no other possible medns of occessing the
porcel. ln any event, residential occess onto orteriols ond collectors shall not be
permitted within 100 feet of an intersection or the moximum distonce obtoinoble
on the porcel, whichever is /ess.

FINDING: At least 1 5 lots adjacent to the proposed north-south collector road have no other access

option besides this new road. Due to the size of the parcels, it appears those lots will be able to
meet the separation distances in subsection (B) above. Stafl in the Staff Report, suggested the
following condition of approval to ensure compliance with subsection (A) above.

Driveway Approach Permits: Prior to the issuance of building permits on individual lots, the
Applicant shall obtain driveway access permits for any new access points to a public right-of-way
pursuant to DCC 17.48.210(A).

The Hearings Officer concurs with Staff's recommendation of the above-quoted condition. The

Hearings Officer finds that with the Staff recommended condition these approval criteria will be

met.

IV. CONCLUSION:

Overall the Hearings Officer found Applicant in this case collaborated with a multitude of interested
persons and agencies. The Hearings Officer believes Applicant's proposal in this case is generally

sensitive to the interests of those interested persons and agencies.

The Hearings Officer was required to address two rather sticky issues: (1) the meaning of slope

setback and, (2) the necessity of multiuse paths along the proposed private roadways. The Hearings

Officer, based upon the evidence in the record and relevant Deschutes County Code language,

found that "slope setback" in the context of DCC 19.22.050 means no more or less than the literal
language used intheCode:"thereshall bea minimum setbackof 30feetfromtheedgeof onyslope
which exceeds 200/o!' [emphasis added by the Hearings Officer] The Hearings Officer agreed with
Applicant's suggestion that a condition of approval be included stating that "all buildings observe

A.

B.
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the 30-foot setback imposed by DCC 19.22.050 H" would adequately address the "slope setback"
issue. The Hearings Oflicer included such a condition in the approval of the application.

The second issue involved Applicant's request to construct 24-foot private roads with no multiuse
paths. TheHearingsOfficerfoundthatDCClT.4S.\40(BX1)andDCC17.48TableA(Notes8and10)
required multiuse paths "if private roads are constructed to a width of less than 28-feet." The
Hearings Officerfound that sincethe private roads are proposed to be 24-feet multiuse paths are
required.

Additional issues were raised by Staff and Applicant that the Hearings Officer found less

controversial.
lncluded in the "additional issues" was a request by Applicant to "bond" for required improvements
associated with the Tentative Plan. The Hearings Officer found that Applicant's suggested "bonding"
option was authorized by DCC 17.24.120. The Hearings Officer included a condition of approval
related to the Applicant's option to "bond" improvements. Applicant also requested that a

modification of Staffs proposed condition of approval #16 as it related to the McClain Drive
improvement scheduling (See Wisco Power Point presentation, page22 and Staff Memo, page 3).

Similarly, Applicant requested modification to Staff proposed condition #21. The Hearings Officer
found that the request to modifi7 conditions #16 and #21 were generally reasonable and
appropriate.

One record submission (Root letter dated )uly 23, 2019) requested an additional trail connection
from the Subject Property to Shevlin Park. The Hearings Officer noted that the proposed trail
connection would run through the proposed "No Build Zone" and also through the "Conservation
Zone." The Hearings Officer found that the advantages of an additional trail connection were
outweighed by the wildfire prevention and wildfire preservation goals for which the "No Build Zone"
and "Conservation Zone" were designed to protect.

The Hearings Officer found that with conditions of approval the application met all relevant approval
criteria.

Other permits may be required. The Applicant is responsible for obtaining any necessary
permits from the Deschutes County Building Division, the Deschutes County Environmental
Soils Division and the Deschutes County Road Department, as well as any required state and
federal permits.

V. DECISION:

APPROVAL, subject to the following suggested conditions of approval
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2.

VI. CONDITIONS OF APPROVAL:

1 l\/lrctar Dlrn Tanfafirro Dlrn rnd Einrl Dlrf' This approval is based on the information
submitted by the Applicant. The subdivision final plat shall be in substantial conformity with
the provisions of the tentative plan for the subdivision, as approved. Any substantial change
will require a new land use application.

Building Height: Prior to the issuance of building permits for individual lots, no building
or structure shall be hereafter erected, enlarged or structurally altered to exceed 30 feet in
height, except for schools which shall not exceed 45 feet in height.

Lot Sizes: Prior to final plat approval for each phase, the lot sizes for each lot shall be

confirmed by the County that they meet the requirements of DCC 1 9.22.050( ) in the context
of DCC 19.04.040.

Setback and Yard Requirements: As an ongoing condition of approval, the subdivision lots
shall observe the applicable setback and yard requirements of DCC 19.22.050(C)-(G)

excepting for Lots 60 to 67 which shall have a SO-foot setback along their eastern property
line.

Slope Setback: As an ongoing condition of approval. all future building improvements on
the Subject Property shall observe the 3O-foot setback imposed by DCC 19.22.050(H).

HOA Reporting: As an ongoing condition of approval, the Homeowners Association, or any
successor or equivalent organization or if no such organization then individual owners of
lotsshall berequiredtoannuallyreviewoftheWildlifeHabitatManagementPlan. Further,

the County may request the Homeowners Association, or any successor organization or if no

such organization then individual owners of lots, shall provide within a reasonable

timeframe documentation demonstrating compliance with the reporting, annual review,
maintenance, and other responsibilities associated with the Wildlife Habitat Management
Plan, Wildfire Mitigation Plan, and Stewardship Community Plan, as described in DCC

1e.22.060 (C)-(F).

Street Parking: As an ongoing condition of approval, on-street parking is prohibited on
private roads within the subdivision.

Parking: Prior to the issuance of building permits for dwellings on individual lots, each

dwelling unit shall provide a minimum of two paved parking spaces.

Fire District Approval: Prior to issuance of building permit on individual lots, the
Applicant shall submit confirmation from the Bend Fire Department verifying the proposed

lots, phase, or entire master plan area will conform to applicable Fire Code as it relates to
the following requests from the Fire Department:

. Prior to the issuance of construction permits the Applicant shall provide to the City of
Bend Fire Department a proposed plan for fire apparatus access to the construction site.

. Gates intended for automatic operation shall be designed, constructed and installed to
comply with the requirements of ASTM F 2200. A Knox@ Key Switch shall be installed at
all electronic gates.

. An approved water supply capable of supplying the required fire flow for fire protection
shall be provided.

3.

4.

5.

6.

7.

8.

9.
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10.

11

12

13

14.

15.

16

. Documentation of the available fire flow shall be provided to the fire code official prior
to final approval of the water supply system. Provide the City of Bend Fire Department a

fire flow analysis.
o New and existing buildings shall have approved address numbers.

Road Approval: Prior to final plat approval of each phase, streets and roads held for
private use and indicated on the tentative plan shall be approved by the County Road

Department. Streets and roads for public use shall be dedicated to the public without any
reservation or restriction otherthan reversionary rights upon vacation of any such street or
road and easements for public or private utilities.

Conformity to Tentative Plan: Prior to final plat approval of each phase, the subdivision
final plat shall be in substantial conformitywith the provisions of the tentative plan for the
subdivision, as approved. Applicant shall submit as-constructed improvement plans to Road

Department pursuant to DCC 17.24.070(EX1) and submit plat to Road Department for
approval pursuant to DCC 17.24.060(RX2), 100, 1 10 and 140.

Explanations: Prior to final plat approval of each phase, explanations for all common
improvements required as conditions of approval of the tentative plan of the subdivision
shall be recorded and referenced on the subdivision plat.

Domestic Water Supply Certification: Prior to final plat approval of each phase, the
Applicant shall provide to the County a certification by the city-owned domestic water supply
system that water will be available to the lot line of each and every lot depicted in the
proposed su bdivision plat.

Sewage Disposal Statement: Prior to final plat approval of each phase, a statement that
no sewage disposal facility will be provided to the purchaser of any parcel depicted in the
proposed partition plat, where the Department of Environmental Quality has approved the
proposed method or an alternative method of sewage disposal for the subdivision in its
evaluation report described in ORS 454.755 (Fees for certain reports on sewage disposal)
(1Xb).A copy of any such statement, signed by the Applicant and indorsed by the County

shall be filed by the Applicant with the Real Estate Commissioner and shall be included by

the commissioner in the public report made for the subdivision under ORS 92.385
(Examination). lf the making of a public report has been waived orthe partition is otherwise
exempt under the Oregon Subdivision Control Law, the Applicant shall comply with the
applicable provisions of ORS 92.090(5Xc).

Existing Easements and Rights-of-Way: Prior to final plat approval of each phase, the
Applicant shall note all easements of record and existing rights-of-way on the final plat, in
conformance with DCC 17.24.060.

Location of Roads: Prior to final plat approval of each phase, the surveyor preparing the
plat shall, on behalf of Applicant, submit information showing the location of the existing
roads in relationship to the rights of way to Deschutes County Road Department. This

information can be submitted on a worksheet and does not necessarily have to be on the
final plat. All existing road facilities and new road improvements are to be located within
legally established or dedicated rights of way. ln no case shall a road improvement be

located outside of a dedicated road right of way. lf research reveals that inadequate right of
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way exists or that the existing roadway is outside of the legally established or dedicated right
of way, additional right of way will be dedicated as directed by Deschutes County Road

Department to meet the applicable requirements of DCC Title 17 or other County road
standards. This condition is pursuant to DCC 17.24.060(E), (F), and (G) and 17 .24.070(E)(8).

Fire District Approval: Prior to final plat approval of each phase, the Applicant shall submit
confirmation from the Bend Fire Department verifying the proposed phase or entire master
plan will conform to applicable Fire Code as it relates to the following requests from the Fire

Department:

. Provide the City of Bend Fire Department a proposed site plan illustrating compliant fire
apparatus access.

r Approved signs or other approved notices or markings that include the words NO

PARKING-FIRE LANEshallbe providedforfireapparatus roadsto prohibitparkingon both
sides of fire lanes 20 to 26 feet wide and on one side of fire lanes more than 26 feet to
32 feet wide.

. Fire apparatus access roads shall be designed and maintained to support the imposed
loads of fire apparatus (60,000 pounds GVW)and shall be surfaced (asphalt, concrete or
other approved driving surface) as to provide all weather driving capabilities.

. Provide a site plan to the City of Bend Fire Department illustrating a secondary access

point.
. Provide the City of Bend Fire Department a site plan illustrating the quantity and locations

of fire hydrants.
. Provide a site plan that illustrates any parking restrictions.

Adjacent McClain Drive lmprovement: Prior to final plat approval of the first phase, the
Applicant shall submit evidence that McClain Drive on Map and Tax Lot1711260000400 has

been either constructed to City of Bend standards, or the Applicant has submitted an

improvement agreement and performance assurance for such construction. Any
improvement agreement shall be reviewed and approved by Deschutes County Community
Development and County Counsel to assure the agreement(s) is/are in a form that meets the
requirements of DCC 17.24.120. Documentation related to performance assurances shall be

in a form satisfactory to the Deschutes County Community Development and County
Counsel. During all phases, fire access shall be provided as required by the Bend Fire

Department.

Street Names: Prior to final plat approval of each phase, no street name shall be used

which will duplicate or be confused with the name of an existing street in a nearby city or in
the County. Street names and numbers shall conform to the established pattern in the
County and shall require approval from the County Property Address Coordinator. The

north-south collector road shall be named McClain Drive north of the intersection of "Road

l(' and "Road D", and shall be named Sage Steppe south of the same intersection. All roads
shall be named in conformance with the provision of the Deschutes County uniform road
naming system set forth in DCC Title 16.

Utility Easements: Prior to final plat approval of each phase, all required utility easements
shall be shown on the final plat. Easements shall be provided along property lines when
necessary for the placement of overhead or underground utilities, and to provide the
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subdivision or partition with electric power, communication facilities, street lighting, sewer
lines, water lines, gas lines or drainage. Such easements shall be labeled "Public Utility
Easement" on the tentative and final plat; they shall be at least 12 feet in width and centered
on lot lines where possible, except utility pole guyline easements along the rear of lots or
parcels adjacent to un-subdivided land may be reduced to 10 feet in width.

Grading: Prior to the issuance of building permits on individual lots, the Applicant shall
demonstrate cut slope ratios shall not exceed one foot vertically to one and one half feet
horizontally, fill slope ratios shall not exceed one foot vertically to two feet horizontally, and
grading plans shall comply with DCC 17.36.230.

Water and Sewer Lines: Prior to curbing and paving new streets, water mains and water
and sewer lines shall be constructed and installed to County and City standards and
specifications. Evidence of approved completion of the water mains and lines to the City of
Bend's standards shall be submitted to the Planning Division for review.

Public Water System: Prior to final plat approval of each phase, plans for the water system

shall be submitted and approved by the appropriate city, state, or federal agency. The water
system shall be constructed and operational, with lines extended to the lot line of each and

every lot depicted in the proposed phase, or the Applicant has submitted an improvement
agreement and performance assurance. Any improvement agreement shall be reviewed and

approved by Deschutes County Community Development and County Counsel to assure the
agreement(s) is/are in a form that meets the requirements of DCC 17.24.120. Documentation
related to performance assurances shall be in a form satisfactory to the Deschutes County
Community Development and County Counsel.

Road lmprovement Plans Prior to final plat approval of each phase, the Applicant shall
submit a complete set of certified mylar improvement plans to the Road Department
Director for approval. Public and private road design and construction shall be in accordance
with all applicable sections of DCC 17.48. Applicant shall submit public and private road
improvement plans to Road Department for approval prior to commencement of
construction pursuant to DCC 17.40.020 and 17.48.060. lmprovements shall be constructed
under the inspection of a registered professional engineer consistent with ORS 92.097 and

DCC 17.40.040.

Road Maintenance Covenant: Prior to final plat approval of each phase, Maintenance of
all public and private roads, including multiuse paths, shall be assigned to a home owners
association by covenant pursuant to DCC 17.16.040, 17.16.105, 17.48.160(4), and
17.48.180(E). Applicant shall submit covenant to Road Department for review and shall
record covenant with the County Clerk upon Road Department approval. A copy of the
recorded covenant shall be submitted to the Community Development Department prior to
final plat approval.

Drainage: Prior to final plat approval of each phase, the Applicant shall provide
certification by a licensed professional engineer that drainage facilities have been designed
and constructed to receive and/or transport at least a design storm as defined in the current
Central Oregon Stormwater Manual created by Central Oregon lntergovernmental Council
and all surface drainage water coming to and/or passing through the development or
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roadways. The engineer's certification shall confirm that all drainage features have been
designed and constructed to comply with DCC 17.48.190.

Driveway Approach Permits: Prior to the issuance of building permits on individual lots,
the Applicant shall obtain driveway access permits for any new access points to a public right-
of-way pursuant to DCC 17.48.210( ).

Mountain Bike Trails: As an ongoing condition of approval, mountain bicycle trails used for
transportation shall have a two-foot minimum tread width and a six-foot minimum clearing
width centered over the trail, and a minimum overhead clearance of seven feet. Trails used

solely for recreational use may be narrower with less clearing of vegetation.

Multiuse Paths on Private Roads. As an ongoing condition of approval, Applicant must
show, on the final plat for each phase a minimum 8-foot multiuse path along all private roads

excepting for (1) an 8-foot hard surface trail is required on a segment of Road A between the
collector road (extension of McClain Drive and Sage Steppe) and the nature trail running
north between lots 3 and 4 and (2), an 8-foot hard surface trail is required on a segment of
Road D between the collector road (extension of McClain Drive and Sage Steppe) and the
nature trail running north/northeast between lols72 and 73.

Road'A' Natural Path: The natural path intersecting on the north side of Road A, between
lots 3 and 4, shall be 2O-feet in width (shown on various site plans as having a width of 15-

feet).

30

VII. DURATION OF APPROVAL:

This Master Plan and Tentative Plan approval shall be void after two years from the date this
decision becomes final, unless the final plat has been submitted to the Planning Division for final
approval within that time period, an extension is sought under DCC22.36.010, or the preliminary
plat approval has been initiated as defined in DCC 22.36.020.

This decision becomes final twelve (12) days after the date of mailing, unless appealed by a
party of interest.

Dated this 28th day of August, 2019

F,E,,E

GregoryJ Frank, Hearings Officer
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SUBDIVISION BOND

KNOWALL MEN BY THESE PRESENTS: Thatwe, the undersigned
Bond # SUR0005683

Empire Westgate, LLC' 63026 NE Lower Meadow Dr., Suite 200, Bend, OR 97701

as Principal,

and Frankenmuth Mutual Insurance Com Danv

I Mutual Avenue, Frankenmuth, MI 48787

a corporation ofthe State of Michiean . and authorized to do business in the

State of as Surety, are hereby held and firmly bound unto the

Deschutes County, Community Development Department, ll7 NW Lafayette Avenue, Bend, OR 87708-6005

as Obligee,

in the penal sum of One Hundred Sixtv Thousand Seventv Four and no 00/100 ($160'074.00) Dollars

for the payment of which, well and truly to be made we hereby jointly and severally bind ourselves, our

heirs, executors, administrators, successors, and assigns.

WHEREAS, it is proposed to make certain improvements
Improvements of Phase 8 with Deschutes County within the Westgate Subdivision

WHEREAS, thE Deschutes Countv. m rr n ifv T)evelonm ent f)enartm ent

has approved said plan upon the execution and delivery ofthis bond.
NOW, THEREFORE, the condition of this obligation is such that if the above bounden Principal shall
construct the improvements shown above, and complete said work to satisfaction of the

Deschutes Countyo Community Developm ent Department

and in accordance with the present standard specifications of the

Department
Deschutes County, Community Development

Therefore, then this obligation shall be void, otherwise the same remain in full force and effect: it being expressly

understood and agreed that the liability of the Surety for any and all claims hereunder shall in no event exceed the penal

amount of this obligation as herein stated.

Signed, sealed and dated this lOth day of March , 2022

Fl,mnire Westsate. LLC
Principal

By:

I Insurance Co

Nadirs Witness
By:

Attorney-in-F act



STATE OF ILLINOIS
SS

COUNTY OF COOK

I, Karen N. Genoff A Notary of Public of Cook County, State of Illinois do Hereby
Certiff that Craig Sherman Attorney in Fact of Frankenmuth Mutual Insurance

Company Who is Personally Known to me to be the Same Person Whose Name is

Subscribed to the Foregoing Instrument, Appeared Before Me This Day in person

and Acknowledged That he Signed, Sealed, and Delivered Said Instrument, For and
on Behalf of Frankenmuth Mutual Insurance Company Incorporated in the State of
Michigan for the Uses and Purposes Therein Set Forth.

Given Under My Hand and Notarial Seal at
Said County This

My Office in Northfield,Illinois in

1Oth Day of March , 2022

My Commission Expires

NOTARY Karen . Genoff

(
(
(

NOTARY PUBLIC.
My Commission



FRANKENMUTH MUTUAL INSURANCE COMPAI'{Y

POWER OF ATTORNEY

KNOW ALL MEN By THESE PRESENTS, that Frankenmuth Mutual Insurance company (the "company''), a corporation

duly orgunir.d and existing under the laws of the State of Michigan, having its principal office at I Mutuat Avenue, Frankenmuth,

Mi;hig;n 48787, does hereby notninate, constitute and appoint:

craig sherman, Ted sherman, Karen Genoff, Helen Nadirsha

Their true and lawful attomey(s)-in-fact, each in their separate capacity if more than one is named above, to make, execute, seal,

acknowledge and deliver unv una all bonds, contracts and undertakings of su'etyship, withthe exception of Financial Guaranty

Insurance, f,rovided, however, that the penal surn ofany one such instrument shall not exceed the sum of

Fifty Miltion and 00/100 Dollars ($50'000'000)

This power of Attorney is granted pursuant to the following Resolution duty adopted at a meeting of the Board of Directors of

Frankenmuth Mutual Insurance Company:

,,RESOLVED, that the President, Senior Vice President or Vice President and each of them under their respective

designations, hereby is authorized to execute powers of attorney, a_nd such authority can be executed by use of

facslmile signature, which may be attested or acknowledged by any officer of the Company, qualifling the attomey(s)

named in the given power ofattorney, to execute on behalfof, and acknowledge as the act and deed ofFrankenmuth

Mutual lnsurance Company on all bonds, contracts and undertakings of suretyship, and to affix the corporate seal

thereto.t'

IN WITNESS WHEREOF, the company has caused these presenrs to be signed and attested by its appropriate officers and its

corpolate.sea.l.heleunto affixed this IOth day of Scpternbcr',2018'

;1:^^l::;-. a...
r ,_. .t;-

.,. -.r.." .t 
lSdi:i;.,,,1,

Frankenmuth Mutual Insurance Company

A. Edrnond, Jr.,:. ;'
i:t

i$

isinfull forceandeffectasofthisdate. ,^ r-P

IN WITNESS WHEREoF, I have set my hand and affixed the Seal of the Compa "y,rhilry^v * -l&Lll'Cn ,

tukFVL

President and Chief Operating Officer

Andrew H. Knudsen, Vice President

ALL CORRESPONDENCE RELATED TO BOND VALIDATION AND/OR A CLAIM SHOULD BE DIRECTED

TO THE DIRECTOR OF SARETY,70l US ROATE ONE, S{JITE 1, YARMOUTH' ME 04096
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