WESTCHESTER FIRE INSURANCE COMPANY
436 Walnut Street, Philadelphia, PA 19106

Bond Rider

To be attached to and made a part of Bond Number K09543910

On behalf of CCP NI Managing Member 4, LLC, as Principal, and executed by Westchester Fire
Insurance Company, as Surety, in favor of Deschutes County, a political subdivision of the State of

Oregon as Obligee.

In consideration of the mutual agreements herein contained, the Principal and the Surety hereby consent
to the following changes:

1. Change of principal

From: CCP NI Managing Member 4, LLC
To: NorWest Energy 2, LLC

2. Change reference to NorWest Energy 2, LLC in 2" paragraph

From: NorWest Energy 2, LLC (“NorWest”), an affiliate of Principal
To: NorWest Energy 2, LLC (“NorWest”), Principal

3. Change reference to NorWest Energy 2, LLC, an affiliate of Principal in first recital

From: NorWest Energy 2, LLC, an affiliate of Principal
To: NorWest Energy 2, LLC, Principal

4. Change all references to “NorWest” and “NorWest’s”
From: “NorWest” and “NorWest’s”

To: “Principal” and “Principal’s”

These changes are to become effective

All other terms and conditions of the above said bond shall remain unchanged.

Signed, sealed and dated this day of November, 2025.

Westchester Fire Insurance Company

By:

, Attorney-in-fact

NorWest Energy 2, LLC

Title: Michael J. Discenza Jr., CFO

Deschutes County Document No. 2025-1036
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Westchester Fire Insurance Company
Solar Facility Decommissioning Bond

KNOW ALL MEN BY THESE PRESENTS: That CCP NI Managing Member 4, LLC, a
Delaware limited liability company (hereinafter called the Principal), and Westchester Fire
Insurance Company (hereinafter called the Surety), a corporation duly organized under the laws of
the State of Pennsylvania, are held and firmly bound unto Deschutes County, a political
subdivision of the State of Oregon (hereinafter called the Obligee), in the full and just sum of
One Million and No/100 Dollars ($1,000,000.00), the payment of which sum, well and truly to be
made, the said Principal and Surety bind themselves, and each of their heirs, administrators,
executors, and assigns, jointly and severally, firmly by these presents.

WHEREAS, the Obligee has issued to NorWest Energy 2, LLC (“NorWest”), an affiliate of
Principal, and to the owner of real property located in Deschutes County, Oregon, and legally
described on the attached Exhibit A, a land use permit (Deschutes County Land Use File
Nos. 247-15-000168-CU /247-15-000169-SP, as modified by 247-16-000225-MC related to (real
property located at 62435 Erickson Road, Bend, Deschutes County, Oregon) and as a
requirement of such permit and NorWest’s lease of such real property from its owner, NorWest is
obligated to remove the Solar Facility equipment from property located at (62435 Erickson Road,
Bend, Deschutes County, Oregon) upon discontinuance of service in accordance with the terms
of the land use permit and in accordance with the terms of that certain Improvement Agreement
executed pursuant to the permit, including but not limited to Condition 12 of Deschutes County
Land Use File Nos. 247-15-000168-CU/247-15-000169-SP (a copy of which is attached hereto as
Exhibit B).

WHEREAS, the Obligee has agreed to accept this bond (provided it remains in effect for the time
period identified in Condition 12) as security for performance of NorWest’s obligations under said
permit during the time petiod this bond remains in effect.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH that if
NorWest shall perform its obligations under said land use permit, then this obligation shall be void,
otherwise to remain in full force and effect, unless otherwise cancelled as hereimnafter provided.

PROVIDED HOWEVER, that this bond is executed subject to the following express provisions
and conditions:

1. In the event of default by NorWest, Obligee shall deliver to Sutety a written statement of the
details of such default within 30 days after the Obligee shall learn of the same, such notice to be
delivered by certified mail to address of said Surety as stated herein.

2. This bond may be terminated or canceled by surety by giving not less than ninety (90) days
written notice to the Obligee, stating therein the effective date of such termination or
cancellation. Such notice shall not limit or terminate any obligations resulting from default by
NorWest that may have accrued under this bond as a result of default by NorWest prior to the

{00070764;4}



Bond No. K09543910

effective date of such termination,including any failure of NorWest or Principal to secure
County approved replacement surety.

3. No claim, action, suit ot proceeding shall be instituted against this bond unless same be brought
or instituted and process served within one year after termination or cancellation of this bond.

4. No right of action shall acctue on this bond for the use of any person, corporation or entity
other than the Obligee named herein or the heirs, executors, administrators or successors of the

Obligee.

5. The aggregate liability of the surety is limited to the penal sum stated herein regardless of the
number of years this bond remains in force or the amount or number of claims brought against

this bond.

6. If any conflict or inconsistency exists between the Surety’s obligations as described in this bond
and as may be described 1n any underlying agreement, permit, document or contract to which
this bond is related, then the terms of this bond shall prevail in all respects.

7. It1s expressly understood and agreed that this bond does not cover or guarantee rent or lease
payments of any kind.

8. This bond shall not bind the Surety unless the bond is accepted by the Obligee. If the Obligee
objects to any language contained herein, within 30 days of the date this bond is signed and
sealed by the Surety, Obligee shall return this bond, certified mail or express courier, to the
Surety at its address at:

Westchester Fire Insurance Company
436 Walnut Street, P.O. Box 1000
Philadelphia, PA 19106

Failure to return the bond as described above shall constitute Obligee’s acceptance of the terms
and conditions herein.

IN WITNESS WHEREOF, the above bounded Principal and Surety have hereunto signed and
sealed this bond effective this 17™ day of April, 2017.

CCP NI Managing Member 4, LLC Westchester Fire Tnsurgfice Company
a Delaware limited liability company

+ ‘ 1
OV\A}HAA,{/\, [swﬂ'u; A'WVI 2ed Person jererny (" Roge, Att(nflcy-m -Fact

-
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Exhibit A
Legal Description of Real Property

That certain real property located in the City of Bend, Deschutes County, Oregon, legally described as
follows:

A PARCEL OF LAND LYING WITHIN THE SOUTHEAST ONE-QUARTER (SE1/4) OF SECTION
25, TOWNSHIP 17 SOUTH, RANGE 12 EAST, WILLAMETTE MERIDIAN, DESCHUTES COUNTY,
OREGON, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING FROM A FOUND 3-1/4” ALUMINUM CAP STAMPED “DESCHUTES COUNTY”
MARKING THE SOUTH ONE-QUARTER CORNER OF SAID SECTION 25; THENCE ALONG
THE WEST LINE OF SOUTHWEST ONE-QUARTER OF THE SOUTHEAST ONE-QUARTER
(SW1/4 SE1/4) CORNER, NORTH 00°33°50” EAST, 30.00 FEET TO A FOUND 5/8” IRON ROD
WITH YELLOW PLASTIC CAP STAMPED “S.C.E. & S.”, SAID POINT BEING THE POINT OF
BEGINNING WHICH LIES ON THE NORTH RIGHT-OF-WAY OF NEFF ROAD; THENCE
LEAVING SAID NORTH RIGHT-OF-WAY, CONTINUING ALONG SAID WEST LINE OF THE
SW1/4 SE1/4, NORTH 00°33°50” EAST, 1288.23 FEET TO A FOUND 5/8” IRON ROD WITH NO
CAP MARKING THE CENTER-SOUTH ONE-SIXTEENTH (CS 1/16) CORNER; THENCE
LEAVING SAID WEST LINE OF THE SW1/4 SE1/4, ALONG THE WEST LINE OF THE
NORTHWEST ONE-QUARTER OF THE SOUTHEAST ONE-QUARTER (NW1/4 SE1/4) CORNER,
NORTH 00°35’10” EAST, 1317.95 FEET TO A FOUND 5/8” IRON ROD WITH YELLOW PLASTIC
CAP STAMPED “OMAN PLS 7027, LEANING SOUTHEASTERLY 0.25 FEET, MARKING THE
CENTER-QUARTER (C 1/4) CORNER OF SAID SECTION 25; THENCE LEAVING SAID WEST
LINE OF THE NW1/4 SE1/4, ALONG THE NORTH LINE SAID NW1/4 SE1/4, SOUTH 89°04°08”
EAST, 732.95 FEET TO A POINT WESTERLY TO AND 285 FEET OF OFF (WHEN MEASURED
AT RIGHT ANGLES) THE EASTERLY RIGHT-OF-WAY LINE OF THE 125 FOOT WIDE
BONNEVILLE POWER ADMINISTRATION (BPA)REDMOND-KLAMTH FALLS ELECTRICAL
TRANSMISSION LINE EASEMENT; THENCE LEAVING SAID NORTH LINE OF NW1/4 SE1/4,
ALONG A LINE 285 FEET WESTERLY AND PARAILLEL TO SAID EASTERLY BPA EASEMENT
LINE, SOUTH 01°18°06” WEST, 2329.67 FEET; THENCE SOUTH 08°51°00” WEST, 24.03 FEET;
THENCE LEAVING SAID PARALLEL LINE, EAST, 288.23 FEET TO A POINT ON SAID
EASTERLY BPA EASEMENT LINE; THENCE ALONG SAID EASTERLY BPA EASEMENT LINE,
NORTH 01°18°06” EAST, 2348.79 FEET TO A POINT ON SAID NORTH LINE OF NW1/4 SE1/4;
THENCE LEAVING SAID EASTERLY BPA EASEMENT LINE, ALONG SAID NORTH LINE OF
NW1/4 SE1/4, SOUTH 89°04°08” EAST, 307.61 FEET TO A FOUND 5/8” IRON ROD WITH NO
CAP MARKING THE CENTER-EAST ONE-SIXTEENTH (CE 1/16) CORNER; THENCE LEAVING
SAID NORTH LINE, ALONG THE EAST LINE OF SAID NW1/4 SE1/4, SOUTH 00°30°21” WEST,
1316.69 FEET TO AN ANGLE POINT IN FENCE LINES AT THE SOUTH-EAST ONE-
SIXTEENTH (SE 1/16) CORNER; THENCE LEAVING SAID EAST LINE, ALONG THE NORTH
LINE OF THE SOUTHEAST ONE-QUARTER OF THE SOUTHEAST ONE-QUARTER (SE1/4
SE1/4), SOUTH 89°07°25” EAST, 485.25 FEET; THENCE LEAVING SAID NORTH LINE OF SE1/4
SE1/4, SOUTH 00°00°01” WEST, 167.72 FEET; THENCE SOUTH 30°25°43” EAST, 96.38 FEET;
THENCE SOUTH 02°54°34” WEST, 1037.05 FEET TO A POINT ON SAID NORTH RIGHT-OF-WAY
LINE OF NEFF ROAD; THENCE ALONG SAID NORTH RIGHT-OF-WAY, BEING 30.00 FEET
NORTH AND PARALLEL TO THE SOUTH LINE OF SAID SE1/4 OF SECTION 25, NORTH
89°11°09” WEST, 492.62 FEET TO A POINT ON THE LINE COMMON TO SAID SE1/4 SE1/4 AND
SW1/4 SE1/4;, THENCE LEAVING SAID COMMON LINE AND CONTINUING ALONG SAID
NORTH RIGHT-OF-WAY, NORTH 89°10°36”WEST, 377.64 FEET TO A POINT ON SAID
EASTERLY BPA EASEMENT LINE; THENCE LEAVING SAID NORTH RIGHT-OF-WAY OF
NEFF ROAD ALONG SAID EASTERLY BPA EASEMENT LINE, NORTH 08°51°00” EAST, 156.86
FEET; THENCE LEAVING SAID EASTERLY BPA EASEMENT LINE, WEST, 288.43 FEET TO A
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POINT 285 FEET WESTERLY AND PARALLEL TO SAID EASTERLY BPA EASEMENT LINE;
THENCE ALONG SAID PARALLEL LINE, SOUTH 08°51°00” WEST, 152.67 FEET TO A POINT ON
SAID NORTH RIGHT-OF-WAY OF NEFF ROAD; THENCE LLEAVING SAID PARALLEL LINE,
ALONG SAID NORTH RIGHT-OF-WAY OF NEFF ROAD, NORTH 89°11°09” WEST, 663.41 FEET
TO THE POINT OF BEGINNING.

EXCLUDING THEREFROM: BEGINNING FROM A POINT WHICH BEARS NORTH 22°53'48”
EAST, 1130.77 FEET FROM SAID POINT OF BEGINNING ON THE NORTH RIGHT-OF-WAY OF
NEFE ROAD; THENCE NORTH 85°06'00” WEST, 310.28 FEET; THENCE NORTH 00°34'46” EAST,
333.08 FEET TO A POINT OF CURVATURE; THENCE ALONG A 120.43 FOOT RADIUS CURVE
TO THE LEFT, AN ARC DISTANCE OF 163.55 FEET, THROUGH A CENTRAL ANGLE OF
77°48'38” TO A POINT OF NON-TANGENCY; THENCE NORTH 00°34'48” EAST, 237.57 FEET;
THENCE SOUTH 88°03'19” EAST, 408.97 FEET TO A POINT WHICH BEARS SOUTH 26°15'04”
EAST, 961.65 FEET FROM SAID C 1/4 OF SECTION 25; THENCE SOUTH 00°56'34” WEST, 702.01
FEET TO THE POINT OF BEGINNING OF THIS EXCLUSION DESCRIPTTION.

THIS PARCEL OF LAND CONTAINS 78.09 ACRES, MORE OR LESS.

SUBJECT TO ANY EASEMENTS, RESTRICTIONS, AND RIGHTS-OF-WAY OF RECORD AND
THOSE COMMON AND APPARENT ON THE LAND.

BEARINGS ARE BASED ON OREGON STATE PLANE COORDINATE SYSTEM, SOUTH ZONE,
NAD 83(2011), EPOCH 2010, INTERNATIONAL FEET (DISTANCES SHOWN HEREON ARE
GRID DISTANCES, MULTIPLY BY A FACTOR OF 1.000149952 TO CONVERT TO GROUND
DISTANCES)
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Exhibit B
Deschutes County Land Use File Nos. 247-15-000168-CU/247-15-000169-SP
See attached.
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IMPROVEMENT AGREEMENT
{Solar Related Improvements)

This Improvement Agreement (“Agreement”), relating to the future removal of certain
improvements described in Deschutes County Planning File Nos, 247-15-000168-CU/247-
15-000169-SP, as modified by 247-16-000225-MC (the “Solar Facilities”), by and between
DESCHUTES COUNTY, OREGON, a political subdivision of the State of Oregon, (“County”),
NORWEST ENERGY 2, LLC (“Applicant”) and HARLAND AND JOLENE HAFTER (collectively,
"Owner”).

Deschutes County Planning Nos. 247-15-000168-CU/247-15-000169-SP, as
modified by 247-16-000225-MC>

RECITALS:

WHEREAS, Owner is the owner of the real property subject to the approvals granted
under File Nos. 247-15-000168-CU/247-15-000169-5SP, as modified by 247-16-000225-MC;
and

WHEREAS, pursuant to the approvals, the Applicant is required to remove all
facilities installed pursuant to the approvals not later than eighteen (18) months after the
facilities are no longer in contlnuous use; and

WHEREAS, the approval requires the Applicant to provide a bond or other security in
the amount of One Million Dollars ($1,000,000.00) to secure the obligation to remove the
Solar Facilities.

IT 1S HEREBY AGREED BY AND BETWEEN THE PARTIES above mentioned, for and in
consideration of the mutual promise hereinafter stated, as follows:

1. Recitals. The Recitals to this Agreement set forth above are hereby incorporated
herein as if fully set out, shall constitute contractual provisions and are not mere
recitals.

2. Real Property Description. The real property subject to this Agreement,

hereinafter the “Real Property” is described on the attached Exhibit A.

3, Exhibits. The exhibits listed below and attached to the Agreement are hereby
incorporated herein by reference:

3.1. Exhibit A - Legal description of the Real Property.
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4, Removal of Solar Facilities.

4.1, Applicant or Owner shall remove the Solar Facilities in accordance with the
approvals.

4.2, The removal obligations pursuant to the approvals is as follows: Removal of
the facility in its entirety, including above-ground and buried facilities, no
later than 18 months after ceasing commercial electrical generation, (defined
as one continuous year with no commercial electrical sales) or 18 months
after termination of the site lease, whichever first occurs. Concrete
foundations shall be removed to a depth of four (4) feet below grade. Any
voids left from the removal material shall be backfilled with surrounding
subsoil and topsoil and fine graded to ensure suitable drainage and
reclamation of natural grades. Crushed rock surfacing shall be removed. Fuel
containers, if any remain, shall be disposed of properly according to
requirements for the handling and disposal of such materials. Any other
materials which may be deemed hazardous shall be removed from the site
and disposed of according to the hazardous materials handling requirements
pertaining to the site.

5. License to Enter and Remain on Property.

5.1. Owner hereby grants County and County's employees, engineers, consultants,
agents, contractors, subcontractors and suppliers license to come onto and
remain on the Real Property as necessary to make inspections of the removal
of the Solar Facilities.

5.2. To the extent permitted by Article XI, Section 10, of the Cregon Constitution
and the Oregon Tort Claims Act; ORS 30.260 through 30.300, County shall
defend, save, hold harmless and indemnify the Owner and its officers,
employees and agents from and against all claims, suits, actions, losses,
damages, liabilities costs and expenses of any nature resulting from or arising
out of, or relating to the activities of County or its officers, employees,
contractors, or agents under this Agreement for the inspections of the
removal of the Solar Facilities pursuant to Section 5.1,

5.3. If County determines that any portion of the Solar Facilities have not been
removed to County’s satisfaction in accordance with the approvals and within
the timeframe established by the approvals, County or its employees,
engineers, consultants, agents, contractors, subcontractors and suppliers may
enter onto and remain on the Real Property and may cause the applicable
portion of the removal work to be completed.

6. Right tc Draw on Security.

6.1. After the first six (6) months of the period during which Applicant and Owner
have to complete the removal of the Solar Facilities in accordance with the
approvals, as described in Section 4.2, if Owner notifies County that Applicant
has failed to contact Owner regarding the removal of the Solar Facilities,
County may notify the institution issuing the Security identified in Section 11
in writing that Owner may immediately draw upon the Security (as defined in
Section 11) and complete the removal work, using the funds from the
Security to cover any and all costs and expenses associated with the
completion of the removal work.
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6.2, Upon failure of the Applicant or the Owner to complete the removal of the
Solar Facilities in accordance with the approvals, as described in Section 4.2
above to County’s satisfaction by the required deadline, County shall notify
Applicant and Owner in writing of such failure.

6.2.1. Applicant and Owner shall have thirty (30) days from County’s
notification to complete the removal of the Solar Facilities or to
remedy that portion of the removal work that is incomplete or
unsatisfactory.

6.2.1.1. In the event the parties agree in writing that the
completion cannot reasonably and through no fault of
the Applicant and Owner, be accomplished in thirty (30)
days, then the parties shall agree in writing to extend
such time by a period of time as is reasonably necessary
to allow completion so long as Applicant or Owner
promptly commences and thereafter diligently pursues
completion of the removal of the Solar Facilities work,

6.2.1.2, In no event shall the period for completion be extended
beyond 180 days from the date of County’s notification
of failure to complete per Section 6.2.

6.2.2. Should Owner fail to complete the removal of the Solar Facilities work
in accordance with the approvals within the time period referred to in
Section 6.2.1., then County may cause incomplete or unsatisfactory
removal work to be completed.

6.2.3. If County completes the removal work, or causes or directs same,
County may draw upon the Security (as defined in Section 11) for any
and all costs and expenses anticipated or incurred by County, as
determined by County in the completion of the removal work. If
County elects not to draw upon the Security and complete the removal
work, Owner may draw upon the Security and complete the removal
work, using the funds from the Security to cover any and all costs and
expenses associated with the completion of the removal work.

6.3, In the event that (a) the County receives notice that the institution issuing
the Security identified in Section 11 will terminate or not renew the Security
such that the Security will not remain in place until the expiration of this
Agreement; and (b) neither Applicant nor. Owner has provided alternative
Security reasonably satisfactory to the County, then the County shall have the
right to declare a default under this Agreement and seek and obtain the
proceeds of the Security. County will have ninety (90) days from the date it
receives notice from the Surety (as defined in Section 11) that the Security
will terminate or that Surety will not renew the Security in which to declare a
default and draw on the Security.

7. No County Guarantee. County does not guarantee that the Solar Facilities will be
removed in accordance with the approvals or this Agreement.

8. License to Use Permits, Specifications and Plans.

8.1. If County determines that any portion of the removal work has not been
satisfactorily completed as specified by the deadline, subject to Applicant's
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and Owner's notice and cure rights pursuant to Section 6.1.1, Applicant and
Owner shall, upon reguest of the County, license and assign to County ali of
Applicant’s and Owner's applicable permits, plans, specifications and other
documents, if any, that are necessary or useful in the completion of, or
related in any manner to, the removal of the Solar Facilities, that in County's
sole discretion have not been completed as specified.

8.2, Applicant or Owner, as applicable, shall be responsible for providing within
any contracts for supply of labor and materials used in connection with the
removal of the Solar Faciiities, that such contract rights are assignable by
Owner,

8.3, Upon such reguest, Applicant and/or Owner, as applicable, shall transfer
ownership and —deliver - physical~ possession of such Permits, plans,
specifications, and other documents to the County.

8.4, County may sub-assign or license the rights referred to in this Section 8 for
any purpose without further approval from Applicant or Owner,

9. Mo Third Party Beneficiaries,

9.1, County, Applicant and Owner are the only parties to this Agreement and are
the only parties entitled to enforce its terms.

9.2, Nothing in this Agreement gives or provides any benefit or right, whether
directly, indirectly, or otherwise, to third persons unless such third persons
are individually identified by name in this Agreement and expressly described
as intended beneficiaries of this Agreement.

10. Restoration of Meonuments. Applicant or Owner shall restore any monument
erected or used for the purpose of designating a survey marker or boundary of any
town, tract, plat or parcel of land that is broken, damaged, removed or destroyed,
during -the course of work provided for or anticipated by this Agreement, whether
intentional or otherwise, by the Applicant or the Owner or any of their respective
agents, employees or independent contractors.

11. Security for Removal of the Solar Facilities. Applicant’s Security shall consist of
a bond issued in the amount of One Million Dollars ($1,000,000.00) (the “Security™)
issued by Westchester Fire Insurance Company (the “Surety”) in favor of the County.

12. Applicant’s and Owner's Obligation For Costs.

12.1. Applicant and Owner expressly acknowledge, understand, and agree that this
Agreement shall not relieve either from the obligation to complete and fully
pay for the removal of the Solar Facilities as set forth in this Agreement.

12.2. Should Applicant and Owner fail to perform their responsibilities under this
Agreement in any manner, Applicant and Owner agree to reimburse County
for all costs and fees to compiete the removal of the Solar Facilities as set
forth in this Agreement.
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13, Release of Security or Obligation. County shall release the Security within sixty
(60) calendar days after the Solar Facilities have been removed in accordance with
this Agreement,

14, Shortfall in Security.

14.1. If the amount available to be drawn from the Security is less than the costs
and expenses anticipated to be incurred, or actually incurred, by County,
County may apply the proceeds of the Security to the anticipated or actual
costs and expenses of completion of the removal of the Solar Facilities.

14.2. Applicant and Owner shall be responsible and liable for the difference between
the anticipated or actual costs and expenses incurred by County and the
amount of the remaining Security.

15. Incidental Costs. Without limiting the generality of the foregoing, if Applicant or
Owner fails to complete the removal of the Solar Facilities as required by the
approvals and this Agreement, subject to Owner’s notice and cure rights pursuant to
Section 6.1.1, then County’s costs of obtaining the proceeds of the Security and/or
completing the removal and all incidental costs (including but not limited to attorney
fees and court costs) to the extent not covered by the Security, shall be added to the
amount due County from the Applicant and the Owner, and shall be paid to County by
the Applicant and/or the Owner, in addition to and with all other amounts due
hereunder.

16. Successors in Interest,

16.1. The original of this Agreement shall be recorded with the Deschutes County
Clerk and shail be a condition and covenant that shall run with the Real
Property.

16.2. It is the intent of the parties that the provisions of this Agreement shall be
binding upon the parties to this Agreement, and their respective successors,
heirs, executors, administrators, and assigns, and any other party deriving
any right, title or interest in or to the Real Property, including any person who
holds such interest as security for the payment of any obligation, including a
mortgagee or other secured party in actual possession of said Real Property
by foreclosure or otherwise or any person taking title from such security
holder.

17. Binding Authorization. By signature on this Agreement, each signatory, signing in a
representative capacity, certifies that the signer is authorized to sign the Agreement
on behalf of and bind the signer's principal.

18. Expiration.

18.1. This Agreement shall expire at the conclusion of the removal of the Solar
Facilities in accordance with the approvals and this Agreement or by the
express written release of Owner by County from this Agreement granted as
part of an approval for a change of use of the Real Property.

18.2. Upon expiration, County shall provide Owner with a document in recordable
form, formally evidencing such expiration and the parties agree to execute
such document with sixty (60) days of receipt of such document by the other
party.
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19.

20,

21,

22,

23.

24.

25.

No Agency.,

19.1. It is agreed by and between the parties that neither Applicant nor Owner is
carrying out a function on behalf of County, and County does not have the
right of direction or control of the manner in which Applicant and/or Qwner
completes performance under this Agreement nor does County have a right to
exercise any control over the activities of the Applicant and/or the Owner,

19.2, Neither Applicant nor Owner is an officer, employee or agent of County as
those terms are used in ORS 30.265.

No Joint Venture or Partnership. County is not, by virtue of this Agreement, a
partner or joint venturer with Applicant or Owner in connection with the approvals or
the Real Property, and shall have no obligation with respect to Applicant’s or Owner's
debts or other liabilities of each and every nature,

Liens,

21.1. Applicant and/or Owner shall pay as due all claims for work done on and for
services rendered or material furnished to the Real Property and shall keep
the Real Property free from construction (materialman’s or mechanic’s) liens.

21.2. If both Applicant and Owner fail to pay any such claims or to discharge any
lien, County may do so and collect the cost from the Applicant and/or Owner
or the Security.

21.3. County's payment and satisfaction of any lien pursuant to subsection 21.2
shall not constitute a waiver of any right or remedy that County may have on
account of Applicant’s and Owner's failure to complete the removal of the
Solar Facilities in accordance with the approvals and this Agreement or to
recover such expenditures from Applicant and/or Owner or from the Security.

Indemnification. Applicant and Owner shall be responsible for any and ali injury to
any and all persons or property caused directly or indirectly by reason of any and all
activities of Applicant and/or Owner under this Agreement and on the Real Property;
and further agrees to defend, indemnify and save harmless County, its officers,
agents and employees from and against all claims, suits, actions, damages, costs,
losses and expenses in any manner resulting from, arising out of, or connected with
any such injury.

Limitation of Liability. This Agreement is subject to the Oregon Tort Claims Act,
ORS5-30.260 to"30.300.

Attorney Fees and Costs. In the event an action, suit, or any other proceeding,
including appeal therefrom, is brought by any party arising directly and/or indirectly
out of the provisions of this Agreement or the interpretation thereof, to observe any of
the terms of this Agreement, or the interpretation thereof, the prevailing party shall
be entitled to recover, in addition to other sums or performances due under this
Agreement, reasonable attorney's fees and costs as the court may adjudge in said
action, suit, proceeding or appeal.

Waiver.

25.1. Walver of the strict performance of any provision of this Agreement shall not
constitute the waiver of any other provision or of the Agreement.
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26,

27,

28.

29.

30.

25.2. No waiver may be enforced against the County unless such waiver is in
writing and signed by the County.

Compliance with provisions, requirements of Federal and State laws,
statutes, rules, regulations, executive orders and policies. Debt Limitation.

26.1. This Agreement is expressly subject to the debt limitation of Oregon counties
set forth in Article XI, Section 10, of the Oregon Constitution.

26.2. Any provisions herein, which would conflict with the law, are deemed
inoperative to that extent.

26.3. Additionally, Applicant and Owner shall comply with any reguirements,
conditions or limitations arising under the any Federal or State law, statute,
rule, regulation, executive order and policy applicable to the removal of the
Solar Facilities,

26.4. If this Agreement is in any manner construed to constitute the lending of the
County's credit or constitute a debt of County in violation of Article XI, Section
10, of the Cregon Constitution, this Agreement shall be void.

No Inducement. No representations, statements, warranties have induced the
making and execution of this Agreement, or Agreements other than those herein
expressed,

Governing Law.

28.1. This Agreement shall be governed by and construed in accordance with the
laws of the State of Oregon without regard to principles of conflicts of law.

28.2. Any claim, action, suit or proceeding {collectively, "Claim”) between County,
on the one hand, and Applicant and/or Owner on the other hand, that arises
from or relates to this Agreement shall be brought and conducted solely and
exclusively within the Circuit Court of Deschutes County for the State of
Oregon; provided, however, if a Claim shall be brought in a federal forum,
then it shall be brought and conducted solely and exclusively within the
United States District Court for the District of Oregon in Eugene, Oregon.

28.3. Owner, by signing below, hereby consents to the in personam jurisdiction of
said courts. The parties agree that the UN Convention on International Sales
of Goods shall not apply.

Severability. If any term or provision of this Agreement is declared by a court of
competent jurisdiction to be void, invalid or unenforceable, the validity of the
remaining terms and provisions shall not be affected, and the rights and obligations of
the parties shall be construed and enforced as if this Agreement did not contain the
particular term or provision held void, invalid unenforceable.

Counterparts.
30.1. This Agreement may be executed in several counterparts, all of which when
taken together shall constitute one Agreement binding on all parties,

notwithstanding that all parties are not signatories to the same counterpart.

30.2. Each copy of this Agreement so executed shall constitute on original.
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30.3. If this Agreement is signed in counterpart, each counterpart shall be recorded
as provided herein for the recording of this Agreement and each counterpart
shall be noted on the recorded plat map.

31. Notice.

31.1. Except as otherwise expressly provided in this Agreement, any
communications between the parties hereto or notices to be given hereunder
shall be given in writing to Applicant, Owner or County at the address set
forth below or to such other addresses as either party may hereafter indicate
in writing.

31.2, Delivery may be by personal delivery, or mailing the same, postage prepaid.

31.3. Communication or notice by personal delivery shall be deemed delivered
when actually given to the designated person or representative.

31.4. Any communication or notice mailed shall be deemed delivered five (5) days
after mailing. Any notice under this Agreement shall be mailed by first class
mail or delivered as follows:

To Owner: To County:

Harland Hafter County Administrator

62435 Erickson Road Deschutes County Administration
Bend, Oregon 97701 1300 NW Wall Street, Ste 200

Bend, Oregon 97703

To Applicant:

NorWest Energy 2, LLC

3250 Ocean Park Blvd., Suite 355
Santa Monica, California 90405

31.6. Notices shall be deemed delivered upon the earlier of actual delivery or
refusal of a party to accept delivery thereof, which refusal shall include a
party ignoring attempted delivery; provided, however, that notices sent by
email shall be deemed given on the date delivered if delivered before 5:00 pm
Pacific Time as shown on an e-mail record and if simultaneously transmitted
by another means allowed by this Section 31.

31.7. Either party may change its address for notices by giving written notice to the
other given in accordance with this Section 31.

31.8. Counsel for a party may give notices on behalf of such party.

32. Time is of the Essence. Time is of the essence of each and every provision of this
Agreement,

33. Captions.

33.1. The captions contained in this Agreement were inserted for the convenience
of reference only.

33.2. Captions do not, in any manner, define, limit, or describe the provisions of
this Agreement or the intentions of the parties.
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34, Merger Clause,

34.1. This Agreement and the attached exhibits constitute the entire agreement
between the parties and supersede any and all prior or contemporaneous
negotiations and/or agreements among the parties, whether written or oral,
concerning the subject matters of this Agreement which are not fully
expressed herein,

34.2. Al understandings and agreements between the parties and representations
by either party concerning this Agreement are contained in this Agreement,

34.3. This Agreement shall bind all parties and its terms may not be waived,
altered, modified, supplemented, or amended in any manner except by
written instrument signed by all parties.

34.4, Except as otherwise expressly provided herein, any written waiver, consent,
modification or change shall be effective only when in writing and signed by
the parties in the specific instance and for the specific purpose given.

[SIGNATURES CONTINUED ON NEXT PAGE]
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DATED this |/ day oprf'wa, BOARD OF COUNTY COMMISSIONERS
2017 OF DESCHUTES COUNTY, OREGON

1

TAMMY BANEY, Chair /)

(Pt IS

ATTEST: ANTHONY DEBONE, Vice-Chair

Py 1) WA

PHIL 'HENDER\%ON, Commissioner

AEcolding Secratary

STATE OF OREGON )
) ss.
County of Deschutes )

Before me, a Notary Public, personally appeared Tammy Baney, Anthony DeBone, and Phil
Henderson, the above-named Board of County Commissioners of Deschutes County, Oregon
and acknowledged the foregoing instrument on behalf of Deschutes County, Oregon.

DATED this_/ Zday of@ !W , 2017

Fotary Public, State of Oregon
My Commission Expires: Mlg’

OFFICIAL § STAP
BHARON RENEE RO
| NOTARY PUBLIC-OREGON
OWNER: COMMISSION NO. 528178
o ) MY COMMISSION EXPIRES MAY 04, 2018
pated this +] 7 of Apri |
2017 !
OFFICIAL STAMP
STATE OF OREGON ) i WENDY RANDALL
B ) e
7 commi
County of Deschutes ) MY COMMISSION EXPIRES OCTOBER 02, 2018

Before me, a Notary Public, personally appeared Harlan Hafterfand Jolene Hafter and
executed the foregoing instrument.

-r #
DATED thisH ® day of ,ﬁ“ DY} 5%, 2017

hot it State of Ore
My Commission Expires: { jaz ZLL
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APPLICANT: NORWEST ENERGY 2, LLC

Dated this A of AV PAL ,

2017 By: W\)*’Z"/

Name:/ Jazcowst O Bonden

Mhﬂrlzed Person

A notary public or other officer completing this certificate verifies only the identity of the individual
who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or
validity of that document.

State of California

County of Los Angeles

n fppit 2uh 2007 beforeme,  H-H. POLADYAN | NOTARY  pUBLL C
{insert name and title of officer)
personally appeared J ERowe o BRend , who proved 10 me
on the basis of satisfactory evidence 1o be the person(¥) whose name(y) is/are subscribed to the within
instrument and aukmwladgwd to me that (hefshelthey exccuted the same ir h(lﬁfhaﬁthmr authorized
capacity(ies], and that by fistherith mgmxmrwﬁ on the mstrument the personés), or the entity upon
behall of whicls the persong€) acted, exccuted the instrument.

1 certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

H. H. POLADYAN
COMM. #2124708 =
j Notary Public - California 2
) Los Angales Cound -
My Comm. Expires Aug. 24, 2019]

WITNESS my hand and official seal,

Signature .
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EXHIBIT

LEGAL DESCRIPTION OF THE REAL PROPERTY

That certain real property located in the City of Bend, Deschutes County, Oregon, legally
described as:

A PARCEL OF LAND LYING WITHIN THE SOUTHEAST ONE-QUARTER (SE1/4) OF SECTION
25, TOWNSHIP 17 SOUTH, RANGE 12 EAST, WILLAMETTE MERIDIAN, DESCHUTES COUNTY,
OREGON, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING FROM A FOUND 3-1/4” ALUMINUM CAP STAMPED “DESCHUTES COUNTY”
MARKING THE SOUTH ONE-QUARTER CORNER OF SAID SECTION 25; THENCE ALONG THE
WEST LINE OF SOUTHWEST ONE-QUARTER OF THE SOUTHEAST ONE-QUARTER (SW1/4
SE1/4) CORNER, NORTH 00°33'50” EAST, 30.00 FEET TO A FOUND 5/8” IRON ROD WITH
YELLOW PLASTIC CAP STAMPED "S.C.E. & S.”, SAID POINT BEING THE POINT OF
BEGINNING WHICH LIES ON THE NORTH RIGHT-OF-WAY OF NEFF ROAD; THENCE
LEAVING SAID NORTH RIGHT-OF-WAY, CONTINUING ALONG SAID WEST LINE OF THE
SW1/4 SE1/4, NORTH 00°33'50” EAST, 1288.23 FEET TO A FOUND 5/8” IRON ROD WITH
NO CAP MARKING THE CENTER-SOUTH ONE-SIXTEENTH (CS 1/16) CORNER; THENCE
LEAVING SAID WEST LINE OF THE SW1/4 SE1/4, ALONG THE WEST LINE OF THE
NORTHWEST ONE-QUARTER OF THE SOUTHEAST ONE-QUARTER (NW1/4 SE1/4) CORNER,
NORTH 00°35’10” EAST, 1317.95 FEET TO A FOUND 5/8” IRON ROD WITH YELLOW
PLASTIC CAP STAMPED "OMAN PLS 702", LEANING SOUTHEASTERLY 0.25 FEET, MARKING
THE CENTER-QUARTER (C 1/4) CORNER OF SAID SECTION 25; THENCE LEAVING SAID
WEST LINE OF THE NW1/4 SE1/4, ALONG THE NORTH LINE SAID NW1/4 SE1/4, SOUTH
85°04'08” EAST, 732.95 FEET TO A POINT WESTERLY TO AND 285 FEET OF OFF (WHEN
MEASURED AT RIGHT ANGLES) THE EASTERLY RIGHT-OF-WAY LINE OF THE 125 FOOT
WIDE BONNEVILLE POWER ADMINISTRATION (BPA)REDMOND-KLAMTH FALLS ELECTRICAL
TRANSMISSION LINE EASEMENT; THENCE LEAVING SAID NORTH LINE OF NW1/4 SE1/4,
ALONG A LINE 285 FEET WESTERLY AND PARALLEL TO SAID EASTERLY BPA EASEMENT
LINE, SOUTH 01°18'06" WEST, 2329.67 FEET; THENCE SOUTH 08°951'00” WEST, 24.03
FEET; THENCE LEAVING SAID PARALLEL LINE, EAST, 288.23 FEET.TO A POINT ON SAID
EASTERLY BPA EASEMENT LINE; THENCE ALONG SAID EASTERLY BPA EASEMENT LINE,
NORTH 01°1806” EAST, 2348.79 FEET TO A POINT ON SAID NORTH LINE OF NwW1/4
SE1/4; THENCE LEAVING SAID EASTERLY BPA EASEMENT LINE, ALONG SAID NORTH LINE
OF NW1/4 SE1/4, SOUTH 89°04'08" EAST, 307.61 FEET TO A FOUND 5/8" IRON ROD WITH
NO CAP MARKING THE CENTER-EAST ONE-SIXTEENTH (CE 1/16) CORNER; THENCE
LEAVING SAID NORTH LINE, ALONG THE EAST LINE OF SAID NW1/4 SE1/4, SOUTH
00°30'21" WEST, 1316.69 FEET TO AN ANGLE POINT IN FENCE LINES AT THE SOUTH-EAST
ONE-SIXTEENTH (SE 1/16) CORNER; THENCE LEAVING SAID EAST LINE, ALONG THE
NORTH LINE OF THE SOUTHEAST ONE-QUARTER OF THE SOUTHEAST ONE-QUARTER
(SE1/4 SE1/4), SOUTH 89°07'25" EAST, 485.25 FEET; THENCE LEAVING SAID NORTH LINE
OF SE1/4 SE1/4, SOUTH 00°00°01” WEST, 167.72 FEET; THENCE SOUTH 30°25'43"” EAST,
96.38 FEET; THENCE SOUTH 02°54'34” WEST, 1037.05 FEET TO A POINT ON SAID NORTH
RIGHT-OF-WAY LINE OF NEFF ROAD; THENCE ALONG SAID NORTH RIGHT-OF-WAY, BEING
30.00 FEET NORTH AND PARALLEL TO THE SOUTH LINE OF SAID SE1/4 OF SECTION 25,
NORTH 89°11'09" WEST, 492.62 FEET TO A POINT ON THE LINE COMMON TO SAID SE1/4
SE1/4 AND SW1/4 SE1/4; THENCE LEAVING SAID COMMON LINE AND CONTINUING ALONG
SAID NORTH RIGHT-OF-WAY, NORTH 89°10'36“WEST, 377.64 FEET TO A POINT ON SAID
EASTERLY BPA EASEMENT LINE; THENCE LEAVING SAID NORTH RIGHT-OF-WAY OF NEFF
ROAD ALONG SAID EASTERLY BPA EASEMENT LINE, NORTH 08°51'00” EAST, 156.86 FEET:
THENCE LEAVING SAID EASTERLY BPA EASEMENT LINE, WEST, 288.43 FEET TO A POINT
285 FEET WESTERLY AND PARALLEL TO SAID EASTERLY BPA EASEMENT LINE; THENCE
ALONG SAID PARALLEL LINE, SOUTH 08°51'00” WEST, 152.67 FEET TO A POINT ON SAID
NORTH RIGHT-OF-WAY OF NEFF ROAD; THENCE LEAVING SAID PARALLEL LINE, ALONG
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SAID NORTH RIGHT-OF-WAY OF NEFF ROAD, NORTH 89°11'09"” WEST, 663.41 FEET TO THE
POINT OF BEGINNING.

EXCLUDING THEREFROM: BEGINNING FROM A POINT WHICH BEARS NORTH 22°53'48"
EAST, 1130.77 FEET FROM SAID POINT OF BEGINNING ON THE NORTH RIGHT-OF-WAY OF
NEFF ROAD; THENCE NORTH 85°06'00” WEST, 310.28 FEET; THENCE NORTH 00°34'46"
EAST, 333.08 FEET TO A POINT OF CURVATURE; THENCE ALONG A 120.43 FOOT RADIUS
CURVE TO THE LEFT, AN ARC DISTANCE OF 163.55 FEET, THROUGH A CENTRAL ANGLE OF
77°48'38" TO A POINT OF NON-TANGENCY; THENCE NORTH 00°34'48” EAST, 237.57 FEET;
THENCE SOUTH 88°03'19" EAST, 408.97 FEET TO A POINT WHICH BEARS SOUTH
26°15'04" EAST, 961.65 FEET FROM SAID C 1/4 OF SECTION 25; THENCE SOUTH
00°56'34"” WEST, 702.01 FEET TO THE POINT OF BEGINNING OF THIS EXCLUSION
DESCRIPTION.

THIS. PARCEL OF LAND CONTAINS 78.09 ACRES; MORE OR LESS.

SUBJECT TO ANY EASEMENTS, RESTRICTIONS, AND RIGHTS-OF-WAY OF RECORD AND
THOSE COMMON AND APPARENT ON THE LAND.

BEARINGS ARE BASED ON OREGON STATE PLANE COORDINATE SYSTEM,
SOUTH ZONE, NAD 83(2011), EPOCH 2010, INTERNATIONAL FEET (DISTANCES SHOWN
HEREON ARE GRID DISTANCES, MULTIPLY BY A FACTOR OF 1.000149952 TO CONVERT TO
GROUND DISTANCES)
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Bond No. K09543910

Westchester Fire Insurance Company
Solar Facility Decommissioning Bond

ENOW ALL MEN BY THESE PRESENTS: That CCP NI Managing Membet 4, LLC, a
Delaware limited liability company (hereinafter called the Principal), and Westchester Fire
Insurance Company (hereinafter called the Surety), a corporation duly organized under the laws of
the State of Pennsylvania, are held and firmly bound unto Deschutes County, a political
subdivision of the State of Oregon (hercinafter called the Obligee), in the full and just sum of
One Million and No/100 Dollats ($1,000,000.00), the payment of which sum, well and truly to be
made, the said Principal and Surety bind themselves, and cach of their heirs, administrators,
executors, and assigns, jointly and severally, fitmly by these presents.

WHEREAS, the Obligee has issued to NorWest Energy 2, LLC (“NotWest”), an affiliate of
Principal, and to the owner of real property located in Deschutes County, Oregon, and legally
described on the attached Exhibit A, 2 land use permit (Deschutes County Land Use File
Nos. 247-15-000168-CU /247-15-000169-SP, as modified by 247-16-000225-MC telated to (real
property located at 62435 Erickson Road, Bend, Deschutes County, Otegon) and as a
requirement of such permit and NorWest’s lease of such real property from its owner, NorWest is
obligated to remove the Solar Facility equipment from property located at (62435 Erickson Road,
Bend, Deschutes County, Oregon) upon discontinuance of service in accordance with the terms
of the land use permit and in accordance with the terms of that certain Improvement Agreement
executed pursuant to the permit, including but not limited to Condition 12 of Deschutes County
Land Use File Nos. 247-15-000168-CU/247-15-000169-SP (a copy of which is attached heteto as
Exhibit B).

WHEREAS, the Obligee has agreed to accept this bond (provided it remnains in effect for the time
period identified in Condition 12) as security for performance of NorWest’s obligations under said
permit during the time period this bond remains in effect.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH that if
NotWest shall perform its obligations undet said land use permit, then this obligation shall be void,
otherwise to remain in full force and effect, unless otherwise cancelled as heteinafter provided.

PROVIDED HOWEVER, that this bond is executed subject to the following express provisions
and conditions:

1. In the event of default by NorWest, Obligee shall deliver to Surety a written statement of the
details of such default within 30 days after the Obligee shall learn of the same, such notice to be
delivered by certified mail to address of said Surety as stated herein.

2. This bond may be terminated or canceled by surety by giving not less than ninety (90) days
written notice to the Obligee, stating therein the effective date of such termination or
cancellation. Such notice shall not limit or terminate any obligations resulting from default by
NotrWest that may have accrued under this bond as a result of default by NorWest priot to the
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effective date of such termination, including any failure of NorWest or Principal to secure
County approved replacement surety.

3. No claim, action, suit or proceeding shall be instituted against this bond unless same be brought
or instituted and process served within one year after termination or cancellation of this bond.

4. No right of action shall accrue on this bond for the use of any person, corporation or entity
other than the Obligee named herein or the heits, executors, administrators or successors of the

Obligee.

5. 'The aggregate hability of the surety is limited to the penal sum stated herein regardless of the
number of years this bond remains in force or the amount or number of claims brought against

this bond.

6. If any conflict or inconsistency exists between the Surety’s obligations as described in this bond
and as may be described in any underlying agreement, permit, document ot contract to which
this bond is related, then the terms of this bond shall prevail in all respects.

7. Itis expressly understood and agreed that this bond does not covet ot guarantee rent or lease
payments of any kind.

8. This bond shall not bind the Surety unless the bond is accepted by the Obligee. If the Obligee
objects to any language contained herein, within 30 days of the date this bond is signed and
sealed by the Surety, Obligee shall return this bond, certified mail or express courier, to the
Surety at its address at:

Westchester Fire Insurance Company
436 Walnut Street, P.O. Box 1000
Philadelphia, PA 19106

Failure to return the bond as described above shall constitute Obligee’s acceptance of the terms
and conditions herein.

IN WITNESS WHEREOF, the above bounded Principal and Surety have hereunto signed and
sealed this bond effective this  day of , 2017.

CCP NI Managing Member 4, LLC Westchester Fire Insurance Company
a Delaware limited liability company

By: By
Jetemy C. Rose, Attorney-in-Fact
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Bond No. K09543910

Eahibit A
Legal Description of Real Property

That certain real property located in the Chty of Bend, Deschutes County, Oregon, legally described as

follows:

A PARCEL OF LAND LYING WITHIN THE SOUTHEAST ONE-QUARTER (SE1/4) OF SECTION
25, TOWNSHIP 17 SOUTH, RANGE 12 EAST, WILLAMETTE MERIDIAN, DESCHUTES COUNTY,
OREGON, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING FROM A FOUND 3-1/4” ALUMINUM CAP STAMPED “DESCHUTES COUNTY”
MARKING THE SOUTH ONE-QUARTER CORNIR OF SAID SECTION 25, THENCE ALONG
THE WEST LINE OF SOUTHWEST ONE-QUARTER OF THE SOUTHEAST ONE-QUARTER
(SW1/4 8E1/4) CORNER, NORTH 00°33’50” EAST, 30.00 FEET TO A FOUND 5/8” [RON ROD
WITH YELLOW PLASTIC CAP STAMPED “S.CF. & 87, SAID POINT BEING THE POINT OF
BEGININING WHICH LIES ON THE NORTH RIGHI-OFWAY OF NEFF ROAD; THENCE
LEAVING SAID NORTH RIGHT-OF-WAY, CONTINUING ALONG SAID WEST LINE OF TI1IR
SW1/4 SE1/4, NORTH 0033507 EASL, 1288.23 FEET TO A FOUND 5/8” IRON ROD WITH NO
CAP MARKING THE CENTER-SOUTH ONE-SIXTEENTH (CS 1/16) CORNER; THENCE
LHAVING SAID WEST LINE OF THE SW1/4 SE1/4, ALONG TIHE WEST LINE O THE
NORTHWEST ONE-QUARTER OF THE SOUTHEAST ONE-QUARTER (NW1/4 SE1/ 4y CORNER,
NORTH 00°35710” EAST, 1317.95 FEET TO A FOUND 5/8” JRON ROD WITH YELLOW PLASTIC
CAP STAMPED “OMAN PLS 7027, LEANTNG SOUTHEASTERLY 0.25 FEET, MARKING THE
CENTER-QUARTER (C 1/4;) CORNER OF SAID SECTION 25, THENCFE LRAVING SAID WEST
LINFE OF THE NW1/4 SI1/4, ALONG THE NORTH LINE SATD NW1/48E1/4, SOUTH 8§9°04°08”
EAST, 732.95 FLET TO A POINT WESTERLY TO AND 285 FEET OF OFF (WHEN MEASURED
AT RIGHT ANGLES) THE EASTERLY RIGHT-OF-WAY LINE OF THE 125 FOOT WIDE
BONNEVILLE POWER ADMINISTRATION (BPA)REDMOND-KLAMTH FALLS ELECTRICAL
TRANSMISSION LINE EASEMENT; THENCE LEAVING SAID NORTH LINE OF NW1/4 SE1/4,
ALONG A LINF 285 FRUT WESTERLY AND PARALLEL TO SAID EASTERLY BPA EASEMENT
LING, SOUTH 01718067 WES'L, 232967 FEE T, THENCE SOUTH 08°51°007 WEST, 24,03 FEET,
THENCE LEAVING SAID PARALLEL LINE, EAST, 288.23 FEET TO A POINT ON SAID
FASTERLY BPA HASEMENT LINE; THENCE ALONG SAID BEASTERLY BPA DASEMENT LINE,
NORTH01°1806” EAST, 234879 FEET TO A POINT ON SAID NORTH LINE OF NW1/4 SE1/4
THENCE LEAVING SAID BEASTERLY BPA BEASEMENT LINE, ALONG SAID NORTH LINE OF
NW1/4 SE1/4, SOUTH 89°04°08” EAST, 307.61 FEIIT TO A FOUND 5/87 IRON ROD WITH NO
CAP MARKING THE CENTER-EAST ONE-SIXTEENTH (CE 1/16) CORNFER; THENCE LEAVING
SAID NORTH LINE, ALONG THE EAST LINE OF SAID NW1/4 SE1/4, SOUTH 00°30°21” WEST,
1316.69 FUIT TO AN ANGLE POINT TN FENCE LINFS AT THE SOUTH-BAST ONE-
SIXTLENTH (SE 1/16) CORNER; THENCF TEAVING SAID EAST LINE, ALONG THE NORTH
LINE OF THE SOUTHEAST ONF-QUARTER OF 'I'HE SOUTHEAST ONE-QUARTER (SE1/4
SE1/4), SOUTH 89°07°25” EAST, 485.25 FEET; THENCE LEAVING SAID NORTH LINE OF SE1/4
SE1/4, SOUTH 00°00°01” WEST, 167.72 FEET; THENCE SOUTH 30°25°43” BAST, 96.38 FEET;
THENCE SOUTH 02°54°34” WEST, 1037.05 FEET TO A POINT ON SAID NORTH RIGHT-OE-\WAY
LINE OF NEFF ROAD; THENCE ALONG SAID NORTII RIGHT-Of-WAY, BEING 30.00 FEET
NORTH AND PARALLEL TO THE SOUTH LINE OF SAID SE1/4 OF SECTION 25, NORTH
89°11°097 WEST, 492.62 FEET 1O A POINT ON THE TINE COMMON TO SAID SH1/4 SE1/4 AND
SW1/4 SE1/4; THENCE LEAVING SAID COMMON LINE AND CONTINUING ALONG SAID
NORTH RIGHT-OF-WAY, NORTH 89°10736"WEST, 377.64 FRET TO A POINT ON SAID
BEASTERLY BPA BEASEMENT LINFE; THENCR LEAVING SAID NORTH RIGHILOF-WAY OF
NUEFF ROAD ALONG SATD DASTERLY BPA BEASEMENT LINE, NORUH 08°51°00” EAST, 156.86
FEET, THENCE LEAVING SATD TASTERLY BPA EASEMENT LINE, WEST, 28843 FEFET TO A

e
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POINT 285 FLET WESTERLY AND PARALLEL TO SAID BEASTERLY BPA BEASEMENT LINE;
THENCE ALONG SAID PARALLEL LINE, SOUTH 08°51°00” WEST, 152.67 FEET TO A POINT ON
SAID NORTH RIGHT-OF-WAY OF NEFF ROAD; THENCE LEAVING SAID PARALLEL LINE,
ALONG SAID NORTH RIGHT-OF-WAY OF NEFF ROAD, NORTH 89°11°09” WHST, 663,41 FEET
TOTHE POINT OF BEGINNING.

FECLUDING THEREFROM: BEGINNING FROM A POINT WHICH BEARS NORTH 22°53'48”
BEAST, 113077 FEET FROM SAID POINT OF BEGINNING ON THE NORTH RIGHT-OF-WAY OF
NEFF ROAD; THENCE NORTH 85°06°'00” WEST, 310.28 FEET, THENCE NORTII 006°34'46” BEAST,
335.08 FEET TO A POINT OF CURVATURE; THENCE ALONG A 12043 FOOT RADIUS CURVE
TO THE LEFT, AN ARC DISTANCE OF 163,55 FEET, THROUGIT A CENTRAL ANGLE OF
77048387 TO A POINT OF NON-TANGENCY; THENCE NORTH 00°34'48” BEAST, 237,57 FEET;
THENCE SOUTH 88°03197 EAST, 408.97 [TO A POINT WHICH DEARS SOUTH 26°15'04”
EAST, 961.65 FEET FROM SAID C 1/4 OF SECTTON 25; THENCE SOUTH 005634 WEST, 702.01
FEET TO THE POINT OF BORGINNING OF THIS EXCLUSION DESCRIPTION.

THIS PARCEL OF LAND CONTAINS 78.09 ACRES, MORE OR LESS.

SUBJECT TO ANY FASEMENTS, RESTRICTIONS, AND RIGHTS-OF-WAY OF RECORD AND
THOSE COMMON AND APPARENT ON THE LAND.

BHARINGS ARE BASED ON OREGON STATE PLANE COORDINATE SYSTEM, SOUTH ZONE,
NAD 83(2011), EPOCH 2010, INTERNATIONAL FEET (DISTANCES SHOWN HEREON ARE
GRID DISTANCES, MULTIPLY BY A FACTOR OF 1.000149952 TO CONVERT TO GROUND
DISTANCES)
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Hxhibit B
Deschutes County Land Use File Nos. 247-15-000168-CU/ 247-15-000169.5P
See attached,
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EXHIBIT B

Community Development Department

Planning Division Bullding Safely Olvislen Envi Bolls Divislon

P.O. Box 6005 117 NW Lafayette Avenue Bend, Oregon 87708-68005
(541)388-6575 FAX (541)385-1764
bitp://www.co. deschutes.or.us/cdd/

HEARINGS OFFICER DECISION

FILE NUMIBERS: 247-15-000168-CU / 160-8P

HEARING DATE: June 30, 2015, 6:30 p.m.
Barnes & Sawyer Rooms
Deschutes Services Center
1300 NW Walil Street
Bend, OR 87701

APPLICANT: Norwest Energy 2, LLC
3250 Ocean Park Boulevard, Sulte 355
Santa Monica, CA 80405

OWNERS: Harland Hafter and Jolene Hafter
62435 Erickson Road
Bend, OR 97701

ATTORNEY FOR Laura Craska Cooper
APPLICANT: 18 SW Colorado Avenue, Suite 3
Bend, OR 97702

Damien R Hall

Ball Janik LLP

101 SW Main 5t Ste 1100
Portland OR 97204

PROPOSAL: The applicant requests approval of a conditional use permit and site
plan review to allow the development of a solar voltaic array (solar farm)
on a portion of the subject property zoned Exclusive Farm Use-
Tumalo/Redmond/Bend (EFU-TRB) subzone. The subject property is
approximately 118.71 acras in size.

STAFF REVIEWER: Chris Schmoyer, Associate Planner
HEARINGS OFFICER: Dan R. Olsen

SUMMARY OF DECISION: Application Nos. 247-15-000168-CU / 169-SP are APPROVED
subject to conditions of approval imposed herein and based on the findings and conclusions

below.

Quality Services Pesformed with Pride



Except as noted by "Hearings Officer” the findings below are taken from the staff report and all
are the findings of the Hearings Officer,

i BASIC FINDINGS:

A. LOCATION: The subject property has an assigned properly address of 62435 Erickson
Road, Bend and is also identified as Tax Lot 501 on Deschutes County Assessor's Map
17-12-25.

vl

foi x i

g
:
s

Source: Deschutes County Geographic Information System

8. ZONING: The subject property is zoned Exclusive Farm Use — Tumalo/Redmond/Bend
subzone (EFU-TRB), and is also within the Airport Safety (AS) Combining Zone
associated with the Bend Municipal Airport. An approximate 10-acre portion of the
property near the intersection of Neff Road and Erickson Road, is zoned Multiple Use
Agricultural (MUA-10). The EFU-zone portion of the property is designated agriculture
and the MUA-10 zoned portion is designated Rural Residential Exception Area, by the
Deschutes County Comprehensive Plan.

C. PROPOSAL: The applicant requests approval for a conditional use permit and site plan

review to allow the development of a solar voltaic array (solar farm) on a portion of the
subject property zoned Exclusive Farm Use-Tumalo/Redmond/Bend (EFU-TRB)
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subzone. The subject property is approximately 118.71 acres in size. No development is
proposed for the portion designated MUA, The facilities proposed include a solar array,
racking, inverters, overhead poles and lines and related fencing.

b. SITE DESCRIPTION: The subject property is approximately 118.71 acres in size and
has a falrly level topography. The property is bounded by Erickson Road to the east and
Neff Road to the south. The property is located approximately three-fourths of a mile
east of the Bend City Limits Boundary and Urban Growth Boundary (UGB). There is an
existing dwelling and accessory structures, accessed from a driveway extending west
from Erickson Road, that are situated within the MUA-10 zoned portion of the property.
The property supports a native vegetative cover consisting primarily of juniper trees,
sage brush, bunch grass and other native shrubs and grasses. An electric power
transmission line traverses the property in a roughly north-south fashion near the center
of the property. A Central Oregon Irrigation District (COID) canal traverses the
northwest corner of the property. The proposed use will be located on the western
portion of the property, on both sides of the power line easement,

urce: Google Map

E. SURROUNDING ZONING AND USES: Zoning surrounding the property consists of
Exclusive Farm Use, Tumalo-Redmond-Bend subzone with MUA-10 zoning to the east
and south of the property, across Erickson Road and Neff Road. Properties zoned
MUA-10 abut the property at its northwest, northeast and southeast corners.
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Uses surrounding the subject site consist of a mixture of smali-scale or hobby farms with
residences, developed rural residential lots and some public uses. To'the northwest are
MUA-10 zoned lots within Eastmont Estates' subdivision. To the west is an
approximately 95 acre parcel, owned by Bend Metro Park & Recreation that supports
Big Sky Park. Also to the west, approximately one-quarter mile or farther is Buckingham
Elementary School. To the east are MUA-10 zoned parcels develeped with dwellings.
To the north and northeast are smaller to moderate sized EFU-zoned properties most of
which are developed with dwellings. Approximately one-half mile southwest of the site is
the Christian Life Center. The subject property is located approximately one-half mile
north of a Pacific Power Substation. To the south, across Neff Road, is a vacant parce!
also being proposed for a solar farm by Oregon Solar Land Holdings, LLC, as well as a
vacant 51-acre tax lot, shown-below.

Source: Deschules Counly Geographic Information Sy

F. HEARING:
Hearings Officer. A four hour public hearing was held on June 30, 2015. The Hearings
Officer opened the hearing by reciting the provisions and warnings required by law. The
Hearings Officer noted that he has no conflicts of interest and, axcept for a site visit, no
ex parte contacts,

I explained that | conducted a site visit guided by Chris Schmoyer, Associate Planner on
June 30, 2015, We traveled the primary roads in the area including Hwy 20, Neff Rd.
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and Erickson Rd. We drove through Big Sky Park, past the Christian Life Center and the
substation. | noted residences in the area, the topography, visibility, vegetation and other
attributes of the site. We did not walk the subject property. At the hearing, | asked if
there were any questions or rebuttal to the site visit and there were none.

| asked for, but received no objections to jurisdiction or raising any alleged procedural
error. | also asked if there was any objection to consolidating the hearing with the
application for an adjacent facility by Oregon Solar Land Holdings, 247-15-000170-CU /
171-8P / 172-LM with the understanding that there may be factual distinclions or
variations in the applicable criteria. No objection was raised.

Staff orally outlined the applicable criteria. The hearing lasted approximately 4 hotrs
during which all persons who sought to testify were heard. Persons were encouraged to
submit written comments or to sign the sign in sheet to obtain nolice of the decision.

At the conclusion of the testimony, the applicant and counsel for Cathy Jensen
requested that the record be kept open. The applicant proposed an initial period of 14
days, with the statutory 7 additional days for rebuttal evidence and 7 days for final
applicant rebuttal but no new evidence. The application was granted and applicant's
counsel confirmed for the record that this period tolls the 150 day period for a final
decision.

Subsequently, the applicant requested that the initial period be extended to 21 days.
Counsel for the Jensen’s proposed a shorter extension. The Hearings Officer issued an
Order extending the record as follows:

July 21, 2015 at 5:00 p.m. for new evidence

July 28, 2015 at 5.00 for rebuttal to new svidence

August 4, 2015 at 5:00 for applicant’s rebuttal but no new evidence

Numerous written submittals were provided. With one exception, all are received.
Applicant's counsel submitted a document titled Interior Vegetation Restoration Plan to
staff at 5:01 p.m. on July 21 via email. That document was submitted beyond the
deadline and has not been read or considered.

The application was deemed complete on May 13, 2015 which established a 150th day
date of October 10, 2015. With the inclusion of the 28 days the record was left open
following the June 30th hearing, the 150th day is now November 7, 2015.

NOTICE REQUIREMENT: The applicant complied with the posted notice requirements
of Section 22.23.030(B) of Deschutes County Code (DCC) Title 22, The applicant
submitted a Land Use Action Sign Affidavit, dated April 14, 2015, indicating the applicant
posted notice of the land use action on the property on April 13, 2015. Notice of the
public hearing was sent to all property owners within 750 of the subject property on May
28, 2015. And the notice of public hearing was published in the Bend Bulletin on
Sunday, May 31, 2015.

Hearings Officer: Several persons objscted that the nolice was not adequate for this
scale of development. | found no evidence that any person entitled by code or statute
failed to receive notice of the hearing.
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H. LOT OF RECORD: The subject property is a legal lot of record pursuant to Land use
File LR-08-23,

L PREVIOUS LAND USE HISTORY: The property has multiple land use applications tied
to it, which includes the following Land Use Files: LL-88-9; TU-98-44; TU-01-17 and LR~
08-23.

J. Hearings Officer: As with most Development Codes, many of the standards discussed
below overlap. For the most part, | have not repeated findings that address what

effectively are the same or very similar standards. Accordingly, the findings below should
be applied in their entirety and cross-related to all similar standards.

il APPLICABLE STANDARDS:
Title 18, Daschutes County Zoning Ordinance

A, CHAPTER 18.16. EXCLUSIVE FARM USE ZONE

1. Seclion 18.16.030. Conditional Uses Parmilted,

18.16.030. Conditional Uses Permitted -High Value and Non-high Value

Farmland. The following uses may be allowed in the Exclusive Farm Use

zones on either high value farmland or nonhigh value farmiand subject o

applicable provisions of the Comprehensive Plan, DCC 18.16.040 and

18.16.050, and other applicable sections of DCC Title 18,

DD.  Photovoltaic solar power generation facilities as commerclal utility
facilities for the purpose of generating power for public use by sale,
subject to DAR 660-033-0130.

FINDING: The portion of the subject property proposed for solar array usage and related
facilities are located within the exclusive farm use zone. The proposed use is a conditional use,
and therefore is subject to a conditional use permit. Compliance with the applicable conditional
use criteria is addressed below. Subsection (DD) above, references Oregon Administrative Rule
(OAR) 660-033-0130. Relevant provisions of the QAR are reviewad in delail below.

18.16,040. Limitations on Conditional Uses. A. Conditional uses permitied
by DCC 18.16.030 may be estabilshed subject to QRS 215.296 and
applicable provisions in DCC 18.128 and upon a finding by the Planning
Dirsctor or Hearings Body that the proposed use:

1. Wil not force a significant change in accepted farm or forest practices as
defined in ORS 215.203(2)(c) on swrrounding lands devolsd fo farm or
forest uses; and

2. Will not significantly increase the cost of accepled farm or forest
practices on surrounding lands devoted o farm or forest use; and

3. That the actual site on which the use is to be located is the lpast suitable
for the production of farm crops or livestock.
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Hearings Offlcer: There are several hobby or small scale farms/grazing operations in the
vicinity of the subject. There appear to be no forest operations. As confirmed by the County
transportation engineer, the proposed use will generate less traffic than most typical uses such
as farm or rural residential as, after construction, the only vehicles to the site will be occasional
maintenance vehicles. No odors will be generated. The applicant submitted expert testimony
that the noise generated will be minimal,

In response to an inquiry from the Hearings Officer, Evan Riley for the applicant testified that
dust from farm or forest operations is not a hindrance to its operation and that the panels
periodically are cleaned (typically once per year). Staff correctly concluded that the proposed
use is one that would not create impacts causing surrounding farm uses or any future forest
uses to alter their resource practices or increase the cost of carrying out such activities.
Criterion 1 and 2 above are met. The applicant will be required to record a waiver of objection to
customary farmfforest practices.

18.16.040(3) is more complex. The proposal would use approximately 80 acres of the 118.71
acre site. All of the area be used for solar panels and related facilities is located within the
exclusive farm use zone. Staff found that approximately 8.8 acres of the approximate 108.71
acre EFU-zoned portion, or 7.4 percent, of the property contains NRCS Soil Unit 36A, Deskamp
Loamy Sand, 0-3 percent slopes. Unit 36 is considered high value farmland where irrigated,
making it the more suitable portion for agriculiural use relative to the remainder which is 58C.
The applicant submitted an Agricultural Feasibility Study that appears 1o show the 36 A soils to
be located in the eastern portion of the site adjacent to Erickson Road, much of which is zoned
MUA-10 consistent with the NRCS mapping referenced in the Staff Report.

The site plan indicates that substantially all of the portion of the site designated 36A is not
proposed for solar panels and will be left undisturbed. This is in the approximate 800’ setback
area from Erickson Road. There was no specific evidence submitted to the contrary. Even the
36A sail is high value only if irrigated and there is substantial evidence that significant water is
not available. Therefore, this standard is met,

2. Section 18,16.080, Dimensional Standards.

D. Building Height. No building or structure shall be erected or
enlarged (o exceed 30 feet, except as allowed in DCC 18.120.040.

FINDING: The submitted plans identlfy the height of the solar panels to be 12 fest and the
supplemental burden of proof indicates the no structure other than the proposed power poles
would exceed 12 feet in height.

Hearings Officer: At the hearing, confirmed In its 8-14 final rebuttal, the applicant testified that
no power pole or other structure would be greater than 30 feel. With that assurance, this
standard is met.

3. Section 18.16.070, Yards,

A, The front yard shall be a minimum of: 40 feet from a property line
fronting on a local street, 60 feet from a property line fronting on a
collactor streel, and 100 feet from a properly fine fronting on an
arterial street.
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FINDING: The property has two front vards as it abuts Erickson Road to the east and Neff
Road to the south. Erickson Road is classified as a Rural Collector street on the County's
Transportation System Plan (TSP}, thus, requires a setback of 80 feet. Neff Road is classified
as a rural Arterial street on the County's Transportation System Plan (TSP), therefore, a front
yard setback of 100 feet is required. Based on the revised site plans, received May 13, 20185,
the proposal complies with the front yard requirements of this subsection as the solar panels are
shown to be setback approximately 200 feet from Neff Road and 830 feet or farther from
Erickson Road, satisfylng the requirements of this section.

8. Each side yard shall be a minimum of 25 feot, except that for a
nonfarm dwelling proposed on property with side yards adjacent to
property currently employed in farm wuse, and receiving special
assassmant for farm use, the side vard sliall b a minimum of 100
feet.

C. Rear yards shall be a minimum of 25 feet, except that for a nonfarm
dwelling proposed on property with a rear yard adjacent to property
currently employed in farm use, and receiving special assessment
for farm use, the rear yard shall be a minimum of 100 feet. Chapter
18.16 32 { 04/2014)

D. In addition to the setbacks set forth hereln, any groater setbacks
required by applicable building or structural codes adopted by the
Stafe of Oregon and/or the County under DCC 15.04 shail be met,

FINDING: The proposal complies with (B) and (C) above, as the proposed solar panels are
shown on the revised plans to be set back at least 120 feet or farther from the north property
line and 50 feet or farther from the west property line. Near the northwest comer of the
property, the proposed fence and landscaping follows a COID canal that traverses the property.
Due to this, the setback distance from the west property line increases to approximately 170
feet in width for the panels and 140 feet for the fence. The submitted plan shows an area along
the west property line, a distance of approximately 600 feet where the fence and array is set
back approximately 400 feet from the west property line as depicted below:

Flie Nos. 247-15-000168-CU / 169-8P B
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Staff is unaware of ‘any other setbacks imposed by building or structural codes adopted by the
State of Oregon or the County, but those requirements would be reviewed by the County
Building Division upon submittal of required permits. Based on the submitted revised site plan,

received May 13, 2015, the yard requirements of this section, including solar setbacks, are met,
Chapter 18.116. SUPPLEMENTARY PROVISIONS

1. 18.116.030. Off Street Parking and Loading,

A, Compliance, No building or other permit shall be issued until plans
and evidence are presented to show how the off street parking and
loading requirements are to be met and that property is and will be
available for exclusive use as off-street parking and loading. The
subsequent use of the property for which the permit is issued shall
be conditional upon the ungualified continuance and availability of
the amount of parking and loading space reguired by DCC Title 18,

FINDING: Staff finds that the unmanned facility will not require a developed parking area and is

not subject to the requirements of this section. This proposal does not include buildings for
employees and only involves occasional traffic from maintenance and service technicians that
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will park in the internal road as driving throughout the site while conducting and providing
service and maintenance.

Chapter 18.124, Site Plan Review

1. Section 18.124.010. Purpnose

DCC 18.124.010 provides for administrative review of the design of certain
developments and improvements in order fo facilitate safe, innovative and
atiraciive sile davelopment compatible with the natural and man-made
environment.

2. Section 18.124.020. Elemenis of Site Plan

The elements of a site plan are: The layout and design of all existing and
proposed improvements, Including, but not limited to, buildings,
structures, parking, circulation areas, oufdoor storage areass, bicycle
parking, landscape areas, service and defivery areas, oufdoor recreation
areas, refaining walls, signs and graphics, cut and ¥l sections,
accessways, pedestrian walkways, buffering and screening measures and
sfreef furniture.

FINDING: The May 13" submittal of additional application materials by the applicant provided
the required and relevant elements of site plan review.

3 Section 18.124.030, Approval Required

A, No bullding, grading, parking, land use, sign or other required
permit shall be Issued for a use subject to DCC 18.124.030, nor shall
such a use be commenced, enlarged, altered or changed until a tinal
site plen Iz approved according to DCC Title 22, the Uniform
Development Procedures Ordinance.

[: 3 The provisions of DCC 18.124.030 shall apply to the following:

)
®

Al conditional use permits where a site plan Is a condition of
approval;

Multiple-tamily dwellings with more than three units;

All commercial uses that require parking faciiities;

All industrial uses;

All other uses that serve the general public or that otherwiss
reguire parking facilities, including, but nof Hmited fo,
landfills, schools, utility facilities, churches, community
buildings, cemeteries, mausoleums, crematories, airports,
parks and recreation facilities and livestock sales yards; and
8. As specified for Flood Plain Zones (FP) and Surface Mining
Impact Area Combining Zones {SWIA).

S

D. Nencompliance with a final approved site plan shall be a zoning
ordinance viofation.
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E. As a conditlon of approval of any action not included in DCC
18.124.030(B), the Planning Director or Hearlngs Body may require
site plan approval prier fo Issuance of any permits.

FINDING: The proposed use is a photovoltaic solar power generation facility, as a commercial
utility facility, for the purpose of generating power for public use and as such requires a land use
permit. Therefore, site plan review is requirad under B(5) above,

4, Section 18.124.060, Approval Criteria

Approval of a site plan shall be based on the following criteria:

A, The proposed development shall relate harmoniously to the riatiral
environment and existing development, minimizing visual Impacts
and preserving natural features including views and topographical
features.

FINDING: The property supports a native vegetative cover consisting primarily of Juniper trees,
sage brush, bunch grass and other native shrubs and grasses and has a fairly level topography.
The property is bounded by Erickson Road to the east and Neff Road to the south. There is an
existing dwelling and accessory structures that are situated within the MUA-10 zoned portion of
the property. Uses surrounding the subject site consist of a mixture of small-scale or hobby
farms with residences, developed rural residential iots and some public uses. To the northwest
are MUA-10 zoned lots within Eastmont Estates subdivision. To the west is an approximately 85
acre parcel, owned by Bend Metro Park & Recreation that supports Big Sky Park. Also to the
west is an approximate 20 acre parcel containing & dwelling and accessory structures, To the
east are MUA-10 zoned parcels developed with dwellings. To the north and northeast are
smaller to moderate sized EFU-zoned properties most of which are developed with dwellings.
To the south, across Neff Road, is a large vacant parcel also being proposed for a solar farm by
Oregon Solar Land Holdings, LLC. Views of the Cascade Mountains to the west can be seenin
various locationsg in the area,

The applicant has proposed measures to reduce visual impacts through the proposed tan
colored mesh screens on fencing, removal of the previously proposed 3-strand barbed wire at
the top of the fence, and proposed glow tres hedging. Staff understands neighbors to argue that
these measures are insufficient to minimize visual impacts or cause the facility to relate
harmoniously to nearby residences. Staff requests that the Hearings Officer evaluate and
determine If this proposal minimizes visual impacls and relates harmoniously to the natural
environment and existing development.

Siaff believes that the only views protected under this criterion would be limited views of the
Cascades to the west. Due to the low height of the solar panels and inveriers (not to exceed 12
feet in height), Staff does not believe the proposed facility would hinder views of the Cascade
Mountain range and other natural features as seen from properties east of the site. Sheet 8 of
the revised plans identifies sclar panels that would reach a maximum height of 12 fest. The
supplemental burden of proof statement, quoted above, indicates the height of the solar panels
will vary between 4 and 7 feet and the inverters would be a maximum of ten (10} feet above
grade. The applicant should clarify this for the Hearings Offlcer.

Hearings Officer: This issue generated more concerns or objections than any other. Most of

the testimony expressed generalized concerns relating to aesthetic impacts of the proposal.
These included for example, that the scope of the proposal would insert what essentially is an
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industrial appearing facility into a rural and rural residential envirehment. Comments also argued
that the proposed fencing and landscaping is Inadequate, particularly in those areas where the
topography either on-gite or adjacent would make the facility visible over the fencing and
landscaping (such as along part of Hwy 20). Others suggested increased setbacks of as much
as 100°

The applicant states that the solar panels are "non-reflective” and on average will be between 5
and 7 feet in height from the ground (depending upon the time of day, as the panels tilt with the
position of the sun to capture the maximum amount of light possible). Design Sheet of the Site
Plan, however, shows that, at least part of the time, the panels could reach to 12", In its final
rebuttal the applicant states that the Applicant anticipates that the actual height of the solar
panels will vary between 4 and 7 feet; but could be 12' depending on the “haight of Traming and
racking equipment made available by suppliers”. The panels constitute over 99% of the facility.
The inverters will be a maximum of ten feet from grade and will constitute 0.1% of the array. At
the hearing, Evan Riley testified for the applicant that the inverters are &' tall, but sometimes are
placed on a concrete foundation. One inverter is near the edge of the proposed array. The
applicant testified that the others are interior to the site, essentially mixed in with the panels.
Nothing, except the power poles, will exceed twelve (12) feat in height from grade.

The panels are designed to absorb light rather than to reflect it. See the attached "E igiire 16:
Reflectivity Produced by Different Surfaces” from the “Technical Guidance for Evaluating
Selected Solar Technologies on Airports” prepared by the Federal Aviation Administration and
dated November 2010, attached as Exhibit D. That figure appears to indicate that the solar
panels reflect less sunlight than many natural features in this area, including bare soil and
vegetation. See also, discussion of glare under 18.80.044(C). The polycrystalline cells are a
dark blue and the frame is matte silver. All materials are recyclable and non-toxic (basically
refined sand, glass and aluminum). The racking is constructed primarily of galvanized stee! and
is also a matte silver/grey color. The racking consists primarily of galvanized piles that are
driven into the ground as the foundation for the system. There is also a motor on each sub-array
that rotates the panels.

The landscaping plan submitted by the applicant proposes to retain significant existing
vegetation around the entire periphery of the proposed installation. Many of the trees to remain
are well over ten (10) fest In height. In addition;, the applicant is propoging a perimeler ring of
new frees to be spaced not further than ten (10} feet apart. They will be permitted to grow loa
height of twelve (12) fest. In addition, the six (6} foot (7' If the barbed wire is retained) perimeter
fence will be covered with a mesh screen that is tan colored (a photograph sample is enclosed
with the application), which will biend in with the surrounding high desert landscape, thereby
further buffering views from surrounding properties and roads,

The site is adversely visually impacted by fairly extensive major power lines. On the site visit
the Hearings Officer noted that the substation is not screened and does not appear {0 have
been well maintained aesthetically. Staff was unable to reach a firm conclusion regarding
aesthetic impacts.

| find that the applicant's proposed aesthetic mitigation measures, while a siart, are not
adequate given the scale of the facility proposed. The statement in rebuttal regarding height of
the panels suggests that lower structures are available and feasible, albeit perhaps more
expensive or harder to obtain. The steps necessary to adequately lessen the impact do not
appear {0 be particularly onerous and this standard can be met by modifying the measures as
follows:
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a) Install the 6 foot cyclone fence with tan/sand or green colored mesh screening. At all
times, the fence and mesh screening shall be maintained in good condition and shall be
promptly repairad if ripped, torn or damaged. At all times, the fence and mesh screening shall
be maintained in good condition and shall be promplly repaired if ripped, torn or damaged. The
fence and scraening shall be inspected at least quarterly, continuously maintained and all
plantings shall be kept alive and attractive. The applicant shall repair or replace damaged
portions of the fence or screening within 80 days.

b) Plant the perimeter shrubs/tress in the locations shown on the approved Landscape
Plan, except as madified above, They shall be a minimum of 6 feet at the time of planting. All
plantings shall be kept alive and attractive.

c) No panel shall exceed 8' in height at its maximum extension in the area that is 100' more
or less from the property lines. This condition is intended to provide the operator with a few feet
of flexibility to address transition to taller racking. In no event shall anything other than the
power poles exceed 12’ from existing grade.

See Conditions of Approval Nos, 5-7,

B. The landscape and existing fopography shall be preserved fo the greafest
extent possible, considering development constraints and suitability of the
fandscape and lopography. Preserved trees and shrubs shall be protected.

FINDING: The applicant indicates that the installation of the solar array would prevent
maintenance of existing landscaping where the array is placed, but that strips of land, of varying
width, around the proposed array would remain untouched. The applicant also indicates that
the topography of the property would remain virtually unchanged as only minor grading around
the twelve (12} inverter arsas/pads would require grading.

The applicant states that the solar array should pose no risk fo the trees and shrubs that are to
remain undisturbed. The Hearings Officer agrees with staf's understanding that criterion to
require preservation of existing landscaping and topagraphy to the greatest extent possible and
still allow certain permitted and conditional uses to occur. That is, trees and vegetation that do
not need to be removed to accommodate the proposed use are to be retained. Likewise,
topography of the property that does not need to be graded to accommodate the use must
remain as such.

Staff suggests that, if the applicant’s request is approved, a condition of approval be imposed to
comply with this criterion.

Hearings Officer: The applicant took issue with this condition, suggesting that it is ambiguous
and unnecessary. | find, however, that preservation of existing vegetation to the extent feasible
is important to meeting the compatibility criteria and the applicant has said as much, |
understand that any such condition is somewhat ambiguous but anticipate that the applicant
and County staff can work in good faith to comply with the intent. Accordingly, the following
condition of approval is appropriate;

Existing landscape and topography shall be preserved to the greatsst extent feasible,

considering development constraints and suitability of the landscape and topography. Preserved
trees and shrubs shall be protected. All new plantings shall be regularly watered and otherwise
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cared for until certified by a landscape professional to be fully established. Dead, dying or
diseased vegetation in the landscape area shall be replaced within 90 days of being discovered
and properly tended until established. Any existing trees preserved on the site over &' tall that
become diseased or die shall be replaced with a minimum 6’ comparable tree within 90 days of
being discovered and properly tended until established. See condition No. 6.

C. The site plan shall be designed to provide a safe environment, while
offering appropriate opportunities for privacy and transition from public fo
private spaces.

FINDING: The design of the proposed facility appears {o provide a safe environment. The
applicant proposes a permanent 6-foot high cyclone fence with mesh screening and a shrub
hedge around the perimeter of the array to limit access and provide a safe and secure
environment. The applicant proposes to retain natural landscaping surrounding the fanced
areas, as well as in areas of the site between the facility and abutting roads. The project site is
not staffed and it is not open to the public. Access to the site is limited (o periodic visis by
employees for monitoring and maintenance of the facility, Stalf belioves this writerion is mal,

Hearings Officer: In addition to the above finding, is the issue of the barbed wire. On one hand,
this would assist in maintaining a safe site, but there were objections based on aesthelics. The
applicant expressed no strong positon either way, so | find that the barbed wire shall not be
installed. The applicant also indicates its intent is that the color of the gcreening blend in with
the environment. 1 find that tan/sand or green color is appropriate.

The Bend Park and Recreation District expressed safely concerns aboul public access to the
cave portion of the site. The landscape plan has a "notch” in the perimeter fencing. Perhaps
this reflects earlier discussions regarding the District taking over that portion of the site. The
District now has declined to do so. Itis clear that youth and others have trespassed on the sile
to the cave in the past. This is both a safety issue and potentially an aesthetic one as
vegetation may be impacted and trash left behind. Accordingly, | concur with the District
recommendation that the perimeter fence follow the property line so as to provide somewhat of
a barrier to casual access to the cave area. A condition of approval, including the tree plantings,
shall be imposed to that effect. | was cited to and cannot find an approval standard or other
basis for requiring the trall connection, however. See Condition 5.

D. When appropriate, the site plan shall provide for the special needs of
disabled persons, such as ramps for wheelchairs and Braille signs.

FINDING: There is no need for people, other than an occasional maintenance parson, to
access the site. The proposed use is one that is not open to the general public, thus staff does
not believe that this criterlon is applicable to the proposed use. However, the Building Division
will review all plans for conformance with ADA standards when building permits are submitted,
For these reasons, staff believes that if applicable, this criterion can be satisfied.

E, The location and number of points of access to the site, interior circulation
paitarns, separations between pedesirians and moving and parked
vehicles, and the arrangement of parking areas in relation to buildings and
structures shall be harmonious with proposed and nelghboring buildings
and structures;
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FINDING: In response to this criterion, the applicant's revised burden of proof provided the

following;
Applicant Response: The revised site pian does identify proposed vehicular circulation
roads and maneuvering areas. The proposed drive aisies will provide easy access to the
maintenance technjcian during quarterly inspections. As no public access to the site or
interaction/connectivity with adjacent property is planned, no road connections need to
be made. The appearance of the roads will be screened from view via native vegetation,
the perimeter ting of trees proposed and the tan-colored mesh over the perimeter fence.
Access aisles will be compacted prior to construction to reduce rutting. Gravel will be
used in high traffic or poorly drained areas during construction. Soil access aisles will be
scarified, aerated and re-seeded after construction. Only one entryway is proposed.

With infrequent usage of the internal roads, during occasional maintenance, one point of access
to the facility on each side of the power line easement, coupled with screened fencing, a hedge,
and perimeter trees, this criterion is met.

F. Surface drainage systems shall be designed to prevent adverse impacts on
neighboring properities, streets, or surface and subsurface water quality.

FINDING: No existing drainage problems have been identified for the site. Drainage problems
typically result from significant changes in the grade of the site or increase in impervious areas
on the site. In response to the incomplete application letter, mailed April 22, 2015, the applicant
submitted a drainage plan and stated in the supplemental burden of proof statement:

“The panels will be cleaned by the maintenance technician as needed, but no more often
than once a year, using only water. No chemicals are used, The drainage plan will
assure that water stays on site. No automatic cleaning mechanisms are proposed. |t
also includes a grading, drainage and erosion control plan. The site plan also shows
proposed site contouring and an explanation of how drainage and soil erosion will be
handled during and after construction.”

Submitted as Sheet 4 of the revised plans, received on May 13, 2015, is a Grading, Drainage
and Erosion Control Plan. In addition to depicting elevation contours, at 2 foot intervals, Shest 4
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As previously described above, the facility is proposed for a portion of the property that contains
NRCS Unit 58C, Gosney-Rock Outcrop-Deskamp complex, 0 to 15 percent slopes. Thig soil
type is comprised of 50 percent Gosney soil and similar inclusions, 25 percent rock outcrop, 20
percent Deskamp soil and similar inclusions, and 5 percent contrasting inclusions, Gosney soils
are somewhat excessively drained with rapid permeability. The available water capacity is
about 1 inch. Deskamp soils are somewhat excessively drained with rapid permeability.
Available water capacity is about 3 inches, Additionally, the infernal access roads will remain a
dirt surface to allow for effective drainage. Further, the proposed perimeter shrub hedge and
existing native trees and vegetation should assist in absorbing any excessive drainage. Since
no significant changes in grade or increases in impervious surface area are proposed. Staff
believes that this criterion will be met.
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No comments were received from Oregon Department of Environmental Quality (DEQ) in
response to this proposal, however, the applicant's grading, drainage and erosion control plan,
received on May 13, 2015, indicates that the applicant will be required to obtain an Oregon DEQ
National Pollutant Discharge Elimination (NPDES) Permit from DEQ for the use,

Hearings Officer: | concur with staff's finding that this permitting process will ensure that
surface and subsurface water quality will not be adversely impacted. As recommended by staff,
the following condition of approval Is imposed:

Prior to initiation of the use, the applicant shall provide evidence of DEQ MNational
Pollutant Discharge Elimination (NPDES) Permit approval for the proposed use to the
Planning Division. (See condition 3}

G, Areas, structures and facilities for storage, machinery and equipment,
services (mail, refuse, utility wires, and the like), loading and parking and
similar accessory areas and structures shall be designed, iocated and
buffered or screened tfo minimize adverse impacts on the site and
neighboring properties.

Hearings Officer: | agree with staff that the majority of the facllity falls under the categories
described in this criterion [Areas, structures and facilities for storage, machinery and equipment,
services (mail, refuse, utility wires, and the like), loading and parking and similar accessory
areas and structures] and that the facility must be designed, located and buffered o screened to
minimize adverse impacts on neighboring properties. The applicant has proposed to screen the
facility with tan colored mesh for fencing and a shrub hedge at a ten foot spacing surrounding
the perimeter of the facility. Staff notes that Exhibit B of the Applicant's supplemental burden of
proof indicates the mesh screening only has a one year warranty, therefore, staff recommends a
condition of approval should require maintenance of the screen.

The applicant indicates that the Moonglow Juniper shrubs would be a minimum of four (4) feet
at the time of planting, however, staff suggests this height be increased to a minimum of six (6)
feet to help mitigate visual impacts more immediately. Staff suggested a condition of approval to
address these concerns. This standard relates to the findings above regarding aesthetics. |
concur but find that the aesthetic mitigation does not go far enough to address the compatibility
of the use and aesthetics and, therefore, the condltions discussed above are appropriate.
Compatibility with this criterion will be met under this proposal as conditioned above.

H. All above-ground utility Installations shall be located to minimize adverse
visual impacts on the site and neighboring properties.

FINDING: The applicant's burden of proof statement provides the foliowing in response to this
criterion;

As shown on the attached site plan drawings, the applicant is proposing two relatively
short above-ground power lines, which is necessary for transporting the electricity
generated on-site from the facility to the nearby Pacific Power substation. The applicant
has kept such lines as short as possible and the longer line is actually located betwsen
the property and the adjacent property on which the applicant is concurrently herewith
proposing a related solar array. The lines are adjacent to Neff Road and very close to
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the existing, much taller and larger existing power iransmission lines. The added visual
impact from these lines along a busy road in such proximily to a large transmission
facility should be quite minimal,

The property currently supports multiple power poles and transmission lines that traverse the
approximate center of the tax lot extending from the Pacific Power substation to the south.
Power poles/iines run along both sides of Neff and Erickson roads as well. The submilted site
plan identifies the proposed poles for a location on the south side of the facility, abutting Neff
Road, and adjacent and to the west of the existing transmisslon line. The proposed power
poles are a necessary element of the proposed facility and to be placed in a location that is not
only practical, but approximately 950 feet or farther form the nearest residence. As proposed by
the applicant, this criterion appears to be met.

Hearings Offlcer: | concur with staff but note that this standard relates to the discussion above
and is conditioned accordingly.

A Specific criteria are outlined for each zone and shall be a required part of
the site plan (e.g. Iot setbacks, efc.).

FINDING: The applicable criteria in the EFU zone have been addressed above.

J. All exterlor lighting shall be shielded so that direct light does not project
off-site.

FINDING: The applicant indicates that exterior lighting is not proposed.

K. Transportation access fo the site shall be adequate for the use.

1. Where applicable, issues including, but not limited to, sight
distance, turn and acceleration/deceleration lanes, right-of-way,
roadway surfacing and widening, and bicycle and pedestrian
connections, shall be identifisd.

2, Mitigation for {ransportation-related impacts shall be required.

3. Mitigation shall meet applicable County standards in DCC 17.16 and
DCC 17.48, applicable Oregon Department of Transportation (ODOT)
mability and access sfandards, and applicable American
Assoclation of State Highway and Transportation Officials
(AASHTO) standards,

FINDING: The applicant's burden of proof statement provides the following in response to this
criterion:

No improvements or new roads are proposed. The only trips to the site will be an
occasional maintenance person. Accordingly, no new traffic will be generaled to or on
the sfte, and there will be no real impact on existing transportation systems and no need
for any additional improvements. As noted on the site plan drawings, the site will
generally be monitored remotely. A maintenance person will inspect the site quarterly
and as needed. During the growing season for any installed landscaping, a contractor
will be on site once a month to care for the trees and related landscaping. in short,
except for the installation and decommissioning of the site, there will be very little traffic
generated by the propose use.
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Hearings Officer: The applicant's revised site plan depicts two (2) proposed gravel access
roads onto the site; one on each side of the transmission line that traverses the property,
Access to the site |s proposed from Neff Road, a county paved Major Arerial Road. The
County Road Department provided a response of "no comment” in regards to notification of the
propasal. The County Transportation Planner provided comments that the use will result in less
than 50 new weekday trips and, thus, no traffic analysis is required and that no SDC's are
required for the use. Accordingly, the proposed access is adequate,

5, Section 18.124.070. Required Minimum Standards

B. Required Landscaped Areas

1. The following landscape requirements are established for multi-
family, commercial and industrial developments, subject to site plan
approval:

a, A minimum of 1§ percent of the lot area shall be landscaped.
b. All areas subject to the final site plan and not otherwise
improved shall be landscaped,

FINDING: These criteria do not apply because the proposed uss is not a multi-family,
commarcial or industrial development,

2. in addition to the requirement of DCC 18.124.070(B)(1)(a), the
following landscape requirements shall apply to parking or loading

areas:

a. A parking or loading area shall be required to be improved
with deflned landscape areas totaling no less than 25 square
feat per parking space.

b, in addition to the Ilandscaping required by DCC
78.124.070(B)(2)(a), 8 parking or loading arez shall be
separated from any lot line adfacent to a roadway by a
landscaped strip at least 10 feet in width, and from any other
ot fine by a landscape strip at least five feet in widih.

c. A landscaped strip separating a parking or loading area from
& streei shall contain:

1) Trees spaced as appropriate to the species, not to
exceed 35 fee! apart on the average.

2) Low shrubs not to reach a height greater than three
feet zero inches spaced no more than eight feet apart
on the average.

3 Vegetative ground cover.

d. Landscaping Is a parking or loading area shall be located in
defined landscape areas which are uniformly distributed
throughout the parking or loading area.

e, The landscaping in a parking area shall have a width of not
tess than five feet,
f. Provision shall be made for watering planting areas where

such care s required,
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[+ Requlred landscaping shall be continuously maintained and
kept alive and attractive.

A, Maximum height of tree specles shall be considered when
planting under overhead utllity ines.

FINDING: These criteria do not apply because parking and loading areas, as well as landscape
requirement of (B) (1) above, are not required. Additionally, the parking requirements of Section
18.116.030 of the Deschutes County Zoning Ordinance apply to the proposal as the use is not
open to the general public, does not include buildings for employees and only involves
occasional traffic from maintenance and service technicians that will park in the internal road as
driving throughout the site while conducting and providing service and maintenance.

C. Nonmotorized Access,

1. Bicycle Parking. The development shall provide the number and
type of bicycie parking facliities as requived in DCC 18.116.031 and
18.116.035.  The location and design of bicycle parking facllities
shall be indicated on the site plan.

FINDING: Bicycle parking is only required under DCC 16.116.031 and 18.116.035 where
vehicular parking is required. Since no vehicular parking spaces are required, no bicycle
parking spaces are required.

2, Pedestrian Access and Clrculation

a. Internal pedestrian circulation shall be provided in nesw
commerclal, office and multi-family residential developments
through the clustering of bulidings, construction of hard
surface pedestrian walkways, and similar techniques.

b. Pedestrian walkways shall connect building entrances to one
another and from building entrances to public strests and
existing or planned transit facilities. On-site walkways shall
connect with walkways, sidewalks, bikeways, and other
pedestrian or bicycle connections on adjacent properties
planned or used for commercial, multi-family, public or park
use.

c. Walkways shail be at least five feet in paved unobstructed
width, Walkways which border parking spaces shall be at
least seven foet wide unless concrate bumpers or curbing
and landscaping or other similar improvements are provided
which prevent parked vehicles from obstructing the walkway,
Walkways shall be as direct as possibie.

d. Driveway crossings by walkways shall be minimized. Where
the walkway system crosses driveways, parking areas and
loading areas, the walkway must be clearly identifiable
through the use of elevation changes, speed bumps, a
different paving material or other similar method,

e. Te comply with the Americans with Disabilities Act, the
primary building entrance and any walkway that connects a
fransit stop to building entrances shall have a maximum
slope of five percent. Walkways up to eight percent are

Flie Nos. 247-15-000168-CU / 169-8P 20



permitied, but are treated as ramps with special standards for
raifings and landings.

FINDING: This section does not apply because the project is not a commercial, office or multi-
family residential use and there are no buiidings to connect with walkways.

CHAPTER 18.128, CONDITIONAL USES

1. Section 18.128.018, General Standards Governing Conditional Uses

Except for those conditional uses permitting individual single-family
dwellings, conditional uses shall comply with the following standards in
addition to the standards of the zone In which the conditional use is
focated and any other applicable standards of the chapter:
A. The site under consideration shall be determined fo be sultable for
the proposed use based on the following factors:
1. Site, design and operating characteristics of the use;

FINDING: The applicant's burden of proof statement provides the following in response to this

criterion;
The site is well-suited for its intended purpose — generation of solar power. The
site has convenient access o a Pacific Power substation, which will allow the
generated power to be transmitted where needed. The relatively flat topography
of the site is ideally suited to a solar array. The lack of large buildings or other
structures thaf could shade the array makes this a desirable location for a solar
array.

The operating characteristics include the initial construction activity, and after completion,
periodic inspection of the site, with maintenance and possible repair, if It becomes necessary.
The applicant indicates that a technician will visit the site quarterly or as needed and a
landscape contractor will visit the site monthly during the growing season to provide care and
maintenance to the landscaping. The site will be monitored remotely. Staff concurs that site is
suitable for a solar power generation facility, given the site, design and operating characteristics
of the use.

Hearings Officer: Nearly all of the testimony stressed the importance of solar power to the
community both locally and at large. There was much testimony, however, contending that the
site is inappropriate, primarily due to its location, and that more remote sites, or co-location with
other structures in the urban area are preferable. | find that this site, subject to compliance with
all other standards, is appropriate. Proximity to power infrastructure is important for reasons of
economy and power conservation, The testimony establishes that large scale solar installations
are an important part of the "mix” to meet energy needs, address environmental concerns and
promote the economic viability of solar power. Moving the area "farther out” is more likely to
impact agricultural or forestry operations. There was testimony that the use should not be
permitted because this area is close to Bend and therefore, should be preserved for eventual
urban development. The area is outside the UGB and the applicant presented information from
the City of Bend indicating that the current estimate shows an eventual need for 2000 acres, but
the city is focusing on non-resource lands and the maps submitted do not appear to include this
area as areas under consideration. Moreover, given this, it is doubtful that, absent some
provision in the County Code, potential urbanization in the distant future is a factor. This
criterion is met.
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2. Adequacy of fransportation access fo the site; and

FINDING: The applicant's burden of proof statement provides the following in response to this
criterion:
There is little need of transportation access or facilities because after the array is
installed, the only access will be an occasional maintenance person and an
infrequent landscaping contractor until decommissioning.

Regarding factor (A)(2) above; the site is also suitable for the proposed use as transportation to
the site Is adequate. Access to the site Is proposed from Neff Road, a county paved Major
Arterial Road. The applicant's site plan depicts two (2) proposed gravel access roads onto the
site; one on each side of the transmission line, With infrequent usage of the internal roads,
during occasional maintenance, one paint of access fo the facility on each side of the power line
easement is proposed. Based on responses provided by the Deschutes County Road
Department and Transportation Planner, the transportation is adequate to the site for the use.

3. The natural and physical features of the site, including, but not
fimited to, general topography, natural hazards and natural resource
values.

FINDING: The applicant's supplemental burden of proof statement provides the following in
response {o this criterion;

The applicant notes that some neighbors have raised concerns about impacts on
wildlife. The applicant conducted a Level 1 Environmental Assessment and as
part of that consulted with the U.S. Fish and Wildiife Services. Based upon that
Assessment and the comespondence form U.S. Fish and Wildlife, the proposed
use will “not likely affect listed or existing protected species or critical habitats.”
See attached Exhibit F. (fo Staff Report)

Staff believes that the subject site is suitable for the use based on factor (A)(3) above as the
natural and physical features of the site and topography appear to be conducive for the
proposed use. The topography of the portion of the property proposed for the facility is
generally level with a vegetative cover of juniper trees and natural shrubs and grasses. Staff
was unable to locate any information identifying the history of natural hazards occurring -on the
subject property. The property is not likely to be subject to an increased chance of occurrence
of a natural hazard due to the presence of the proposed use.

Regarding factor (A)(3), Staff notes that the property is not identified as being located within a
Wildlife Area Combining Zone and s not within a Sensitive Bird and Mammal Habitat Combining
Zone. The applicant’s supplemental burden of proof acknowledges that some neighbors have
raised concerns about the impacts the proposed use may have on wildlife.

As quoted above, the applicant indicates that they have conducted a Level 1 Environmental
Assessment and as part of that consulted with the U.S. Fish and Wildlife Services. The
‘Revised Phase 1 Environmental Site Assessment’, prepared by Terracon Consultants, Inc. of
Portland, Oregon, has been included as Exhibit "F” of the applicant's supplemental burden of
proof statement received May 13, 2015. The applicant establishes that ...pased on the
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Assessment and the correspondence form U.S. Fish and Wildlife, the proposed use will “not
likely affact listed or existing protected species or critical habitats.”

Although the applicant provided quotes from the Environmental Assessment, submitted as
Exhibit “F", a specific page reference is not provided for these quotes contained within this
technical 147 page environmental assessment document. The Conciusions subsection of the
Executive Summary section of the Environmental Site Assessment in Exhibit "F" of the
applicant's supplemental burden of proof statement states:

Conclusions

We have performed a Phase | ESA conslstent with the procedures included in ASTM Practice
E 1527-13 st the carner of Neff Road and Erickson Road, Bend, Deschutes County, Oregon,
the site. Temacon did not identify any recognized environmental conditions (RECS) In
connection with the site.

Following the Environmental Assessment, Exhibit “F" of the applicant's supplemental burden of
proof, also includes an email, dated January 08, 2015, from Jerry Cordova, Fish and Wildlife
Biologist with U.S. Fish and Wildiife Services to Todd Baker and Cally Podd, applicant’s
consultants. This email is titled: “Proposed Solar Installation Sites in Central Oregon’”.

Mr. Cordova's email, as with the Environmental Assessment of Exhibit “F", addresses five {5)
sites within central Oregon, one of which is the subject property. Below is an excerpt of Mr.
Cordova’'s email:

{This area blank)
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e EXHIBIT P
Podd, Cally M
From: Cordova, Jerry <jerry. cordove@fws.gov>
Sant Friday, January 09, 2015 426 PM
Tou Baker, Todd; Podd, Colly M
Subjeet: Proposed Solar Installation Sftas in Centeal Oregon
Attachmants: GEsrthMap nf H and £ sites.pdt
Todd/Calanetia

Tetracon Consuhants, Ine. on behalf of Cyress Creek Renewables, LLC, requested comiment from the 1.8 Fish
and Wildlife Sefvice (Service) on Decerber 12, 2014, regarding five proposed solar installation sites within
central Gregon, The Servive has determined that the propossd activities at the following {ive sites - Termcon
Project No. 821474928 (B), (C), (E), (1D snd (1) "will not affeot ESA listed or proposed species”, The Service
has no iaformation that would counter your determination of No Bffect/no adverse modifiostlon 1o ESA lsted
species resulting fram the construction and use of these progosed solar sites.

The Service also ovaluated the sites with respect 1o the Baid and Golden Engle Protection Aot. Two of the
proposed sites - Teomoon Praject No. 82147828 (£) {aka Culver] and (M) {eka Kirkwouod] have the potential,
during construction, to Impact the golden eagle during the nesting period. Sessonal restrictions or mitigation
muy be required to protect eagles ot these two locationa. Both of these proposed solar sites are within | mile of
ogntder ougle beritony

Nancy Breuner, Deschutes District Wildlife Habitat Biologist with ODFW, submitted the fallowing
comment received via email on 8/11/15:

ODFW's Deschutes Watershed District office has reviewed Norwest Energy 2, LLC's
conditional use permit and site plan application (247-15-000168-CU and 247-15-000169-
SP) for property located at 62435 Erickson Road, Bend, OR. The proposed solar voltaic
array (solar farm) development is not located in a Wildlife Area Gombining Zone.

Per Division of Land Conservation and Development’s Orsgon Administrative Rule
(OAR) 660-033-0130 (38) paragraph (E), regarding Goal 5 resource protection in
Deschutes County's Comprehensive Plan, ODFW finds no information in this application
to suggest that special status species or wildlife habitats will be impacted. OAR 660-
033-0130(38) paragraph (F) stipulates that ODFW determine if there is potentiial for solar
power generation facility proposals to adversely affect state or federal status spscies or
habitats or big game winter range or migration corridors, golden eagle or prairie falcon
nest sites or pigeon springs. ODFW Wildlife staff has reviewed the application and our
preliminary findings are that there would be no potential for adverse effects to the
species or habitats listed above,

Therefore, ODFW Deschutes Watershed District has no further comments. This is based

on the understanding that Deschutes County will implement the relevant provisions in
the Comprehensive Plan such that impacts to natural resources will be minimized.
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Please provide detailed information to ODFW if this project is anticipated to advsrsely
impact wellands, riparian habitats, big game habitat, sensitive bird and mammal species
or involves large acreages.

If Deschutes County raquires habitat mitigation for permit approval, ODFW will work with
the County and the project developer, using ODFW’s Fish and Wildlife Habitat Mitigation
policy as guidance fo develop and implement a mitigation plan.

Based on the conclusions of the applicant's Environmental Site Assessment Report, comments
from ODFW and the comments provided from Jerry Cordova of U.S. Department of Fish &
Wildlife provided in Exhibit “F” of the applicant's supplemental burden of proof statement, it
appears to Staff that the site is suitable for the proposed use considering natural resource
values as stipulated in factor (A)(3) above. Itis Stafi's opinion that compliance with the criteria
of this section has been demonstrated by the applicant.

Hearings Officer: There were several generalized comments expressing concern about
impacts on wildlife. Nothing was submitted that has either the level of specificity or expertise
necessaty to override Staff's finding.

B. The proposed use shall be compatible with existing and projected uses on
surrounding properties based on the factors listed in DCC 18.128.015(A).

FINDING: Uses surrounding the subject site consist of a mixture of small-scale or hobby farms
with residences and developed rural residential lots. To the northwest are MUA-10 zoned lots
within Eastmont Estates subdivision. To the west is an approximate 95 acre parcel, owned by
Bend Metro Park & Recreation that supports Big Sky Park. Also to the west, approximately
one-quarter mile or farther is Buckingham Elementary School. Approximately one-half mile
southwest of the site is the Christian Life Center. The subject property is located approximately
one-half mile north of a Pacific Power Substation. To the south, across Neff Road, is a vacant
parcel also being proposed for a solar farm by Oregon Solar Land Holdings, LLC, as well as a
vacant 51 acre tax lot. The only projected use Staff is aware of in the immediate area is the
proposed solar farm by Oregon Solar Land Holdings, LLC on property to the south of the
subject property, across Neff Road and perhaps the potential for future residential development
such as single family dwellings and related accessory uses.

The nearest residence to the west is on Tax Lot 400, 17-12-25 (21700 Neff Road, Bend) and is
sited approximately 200 feet west of the west property line of the subject property. Based on
the submiited site plan, the solar panels would be setback 50 fest from the west property line in
this location and the inverter 350 feet. Based on this, the proposed solar panels and closest
inverter would be located approximately 250 and 550 feet, respectively, from the dwelling on
Tax Lot 400,

To the northwest is Tax Lot 3300, 17-12-25B (21795 Eastmont Drive, Bend), which contains a
residence that is setback approximately 25 fest from the northwest corner of the subject
property. Based on the submitted site plan, the solar panels would be seiback 250 feel from
the northwest corner of the subject property and the closest inverler approximately 550 feet.
Based on this, the proposed solar panals and closest inverter would be located approximately
275 feet and 575 feet, respectively, from the dwelling on Tax Lot 3300, Existing dwellings on
other properties abutting the subject site are set back a greater distance from the proposed
facility than the dwellings on the above referenced tax lots.
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This section requires the proposed Solar Farm to be compatible with existing and projected
uses on surrounding propsrties based on the factors of 18.128.015 (A), which are as follows:

1. Site, design and operating characteristics of the use;

FINDING: Staff finds that there is no evidence in the record that proposed facility will adversely
impact surrounding agricultural activities. Staff is uncertain if public concerns regarding
potential impacts to aviation use can be considered under this criterion, as the airport may not
be regarded as a surrounding property , as it Is over 1.5 miles away. Staff requests that the
Hearings Officer evaluate if potential aviation use impacts can be considered under this
criterion,

Public comments have identified potential adverse impacts to residential and recreational use.

Identified potential impacts to surrounding residential use include noise, visual, and decreases
in property value. Regarding noise, the applicant's burden of proof statement, quoted above,
states:

The site will produce little, if any, noise that is audible off-site (see the enclosed report
from the Massachuseits Depariment of Energy Resources noling that the noise from a
solar array is generated by the inverters and it is inaudible at between 50 and 150 feet.
No inverter is proposed to be located within less than 150 feet of the boundary of the

properly.)

Based on this, it appears that noise generated from the use (inverters) will not impact
residences on surrounding properties. Regarding visual impacts, the applicant has proposed
fenced screening, plantings, and retention of existing vegefation where possible. Staff
incorporates herein by reference the detailed description of these screening, plantings, and
retention of existing vegelation provided above. The Hearings Officer will need fo determine if
the proposed screening measures are sufficient to prevent significant adverse impacts to the
residential use of surrounding properties,

Some comments recejved from neighbors, express concern for potential decrease in property
values resulting from the solar facllity. Although the affect a use has upon property values in the
area does not appear to be a specifically stated criterion of review, staff noles this as a
legitimate concern to neighbors in regards to the proposed project. Regarding potential
decreasss in property values, staff notes that prior decisions by Hearings Officers have found
that potential property value impacts must be substantiated with evidence in the record in order
to be considered. Additionally, siaff is uncertain if potential property value impacts would
adversely impact the site, design or operating characteristics or nearby residential uses under
this criterion. Staff requests the Hearings Officer make specific findings on this issue and
whether there could be any negative impacts with recreational uses associated with Big Sky
Park to the wast,

If the Hearings Officer believes that the potential for decreased property values should be
considered in evaluating compliance with this criterion, perhaps the submittal of expert
testimony from a licensed real estate appraiser can be provided by the applicant and/or
interested parties for consideration and review.

Hearings Officer: The aesthetic component of this standard is addressed above. As
regards, property values, | am not convinced that this standard is intended to address
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property values, at least in the absence of strong evidence of significant or unusual
impacts. My experience is that few codes address property values and, if that is intended,
the language should be clear. Nearly all conditional uses may have some negative impact
on property values, particularly with a site that has for a long time bean essentially vacant
and, to some extent, serves as open space for the area.

Nevertheless, there was some evidence of adverse impacts on property values beyond
generalized concerng. For example, some area brokers submitted comments (and others
described conversations with brokers) stating that area properly values would be
adversely impacted and some potential sales may have been lost, or interest waned,
when the proposal became known. The applicant submitted a detailed market analysis of
impacts on property values by a qualified expert on July 21, 2015, Gregory W. Moore MAI.
It evaluates the impact of other large solar facilities and the proposal at issue. |
concludes that, as proposed, the facility is unlikely to have a significant impact on
marketability, particularly as the nearest solar panels are more than 150' from any
residence. My experience reflects the expert's conclusion that the uncertainties in advance
of almost any project can have short term impacts, but after completion and assuming
appropriate landscaping, screening and other conditions, the impacts are negligible. | find,
that assuming that impact on property values is placed at issue under this criteria, the
proposal meets the compatibility test with compliance with the conditions imposed herein.

As regards the Park, the Park District has indicated that, other than the concern about
fending the cave area, addressed above, and a desire for trail connections, it has no
concerns regarding the proposal. See e.g. June 18, 2015 letter. | find this convincing.

As regards the airport, | do not read this Code as intending it to be included as a
“surrounding property”. In any event, the impact on the airport and aviation is discussed
under 18.80, below.

2. Adequacy of transportation access fo the site; and

FINDING: Regarding factor (A)(2) above, as referenced through 18.128.015 (B), for the
reasons discussed in the finding for (A)1) regarding factor (A) (2), staff belleves that
transportation to the site as proposed is adeguate and will not adversely impact transportation to
existing and projected uses on surrounding properiies.

3. The natural and physical features of the slte, including, but not
fimited to, general topography, natural hazards and natural resource
values,

FINDING: There is no evidence in the record that the Ffacility will impact off-site topography or
increase the risk of natural hazards on surrounding properties. Based on the comments
provided by the US Fish and Wildlife Service and Oregon Department of Fish and Wildlife, the
facility will not adversely impact the natural resource values (farm, forestry, or wildlife habitat) of
surrounding properties.

Hearings Officer: As noted above, there were several generalized comments expressing
concern about impacts on wildlife. Nothing was submitted that has either the level of specificity
or expertise necessary to override staff's finding.
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2. Section 18,128.040, Specific Use Standards

A conditional use shall comply with the standards of the zone in which it is
located and with the standards and conditions set forth in DCC 18.128.045
through 18,128.370.

FINDING: The proposed photovoltaic array is subject to the standards addressed in this staff
report. Deschutes County Code (DCC) 18.128.045 through DCC 18.128.370 are not relevant,
as those sections deal with uses unrelated to the proposed use.

k) Section 18.128.380. Procedure for Taking Action on Conditional Use Application

The procedure for taking action on a conditional use application shall be ss

follows:

A, A property owner may initiate a request for a conditional use by filing
an application on forms provided by the Planning Department.

8. Review of the application shall be conducted according to the terms
of DCC Title 22, the Uniform Development Procedures Ordinance.

FINDING: The applicant has submitted the required application form for a conditional use permit.
The conditional use permit application is being processed in accordance with DCC Title 22.

CHAPTER 18.80, AIRPORT SAFETY COMBINING ZONE

1. Section 18,80.028 Height Limitations

All uses permitted by the underlying zone shall comply with the height Hmitation
in DCC 18.80.028. When helght limitations of the underlying zone are more
restrictive than those of this overlay zone, the underlying zone helght limitations
shail control.

A. Except as provided in DCC 18.80.028(B) and (C), no structure or tree, plan
or other object of natural growth shall penetrate an airport imaginary
surface,

8, For areas within airport imaginary surfaces but outsids the approach and
fransition surfaces, where the terrain is at higher elevations than the alrport
runway surfaces such that existing structure and permitted development
penetrate or would penetrate the airport imaginary surfaces, a local
government may authorize structures of up to 35 feet In height.

FINDING: The property is within the Airport Safety (AS) Combining Zone of the Bend dMunicipal
Airport and is sited approximately 8,000 feet from the airport runway. The property is outside
the approach and transition surfaces, but within the horizontal surface of the Bend Municipal
Airport. The site Is partially within the conical and secondary conical surfaces. The applicant
indicates that except for the proposed power poles, the proposed array and related facilitios will
be a maximum of twelve (12) feet in height, well under 35 feet.

Staff was unable to locate a reference to the height of the proposed power poles in the
submitted plans and application materials. However, it is staff's opinion, that the proposed
power poles are accessory to the proposed solar panels and inverters, thus included in the
conditional use permit review. As long as these poles are below a height of 200 feet, they are
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exempt from the height requirements of the EFU zone. However, at a possible height of over 35
feet, FAA regulations may impose desigh standards and other requirements. Staff
recommends that the applicant provide the Hearings Officer with information and drawings for
the proposed power poles to verify the height and also provide written evidence that the height
and design of the power poles complievwith FAA requirements,
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Source: Daschutes County GIS

Hearings Officer: The applicant has confirmed that no pole or other structure will be higher
than 30 feet, well within the height limitation.

2.

18.80.044 | and Use Compatibility,

Applications for land use or building permits for properties within the
boundarles of this overlay zone shall comply with the requirements of DCC
18.80 as provided herein. When compatibility issues arise, the Planning
Director or Hearings Body Is required fo take actlons that eliminate or
minimize the incompatibility by choosing the most compatible location ar
design for the boundary or use. Where compatibility issues persist, despite
actions or conditions intended to eliminate or minimize the Incompatibility,
the Planning Director or Hearings Body may disallow the use or expansion,
axcept where the action results in loss of current operational levels and/or
the ability of the airport to grow (o meet future communily needs.
Reasonable conditions to protect the public safety may be imposed by the
Planning Director or Hearings Body.
A. Noise. Within airport noise impact boundaries, land uses shall be
establishad consistent with the levels identified in OAR 869, Division
13, Exhibit 5 {Table 2 of DCC 18.80). Applicants for any subdivision
or partition approval or other land use approval or bullding permit
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affecting land within airport noise impact boundaries, shall sign and
record in the Deschutes County Book of Records, a Declaration of
Anticipated Noise declaring that the applicant and his succassors
will not now, or in the future complain about the allowed alrport
activities at the adjacent airport. In areas where the noise level is
anticipated to be at or above 55 Ldn, prior to issuance of a building
permit for construction of a noise sensitive land use (real property
normally used for sleeping or as a school, church, hospital, public
library or similar use), the permit applicant shall be required to
demonstrate that a noise abatement strategy will be Incorporated
into the bullding design that will achieve an indoor noise level equal
to or less than 55 Ldn. [NOTE: FAA Order 5100.38A, Chapter 7
provides that interior noise levels should not exceed 45 decibels in
all habitable zones.)

FINDING: The proposed use is not one that is noise-sensitive and is not located within the noise
impact boundary associated with the Bend Airport.

B.

Outdoor lighting. No new or expanded indusirisl, commercial or
recreational use shall project lighting directly onto an existing
runway or taxiway or into existing airport approach surfaces except
where necessary for safe and convenient air travel. Lighting for
these uses shall incorporate shielding In thelr designs to reflect
light away from airport approach surfaces. No use shall imitate
airport lighting or impede the ability of pilots to distinguish between
alrport lighting and other lighting.

FINDING: The applicant indicates that exterior lighting is not proposed.

C.

Glare. No glare producing material, including but not limited fo
unpainted metal or reflective giass, shail be used on the exterior of
structures Jocated within an approach surface or on nearby lands
where glare could impede a pilot's vision.

FINDING: In the incomplete application letter, dated April 22, 2015, staff provided the following

comment:

STAFF COMMENT. The submitied burden of proof statement states: “The subject
property is not within the approach surface for the airport. - Additionally, no reflective
materials shall be used." The site is outside of an approach surface, however, it could
be interpreted that the site is "...on nearby lands where glare could impede a pilots
vision". Please provide a detailed response, and any supporting evidence, as to how the
design and materials of the proposed solar array complies with this criterion. What
materials and finishes would be used for the panels, frame and inverters? What are their
reflective qualities? Can you provide samples, color photographs and cut-sheets for the
solar array to clarify this?

The applicant provided the following response to Staff's comment above in thelr supplemental
burden of proof statement:
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Applicant Response: As described above, the proposed materials are non-reflective.
Photographs are enclosed as Exhibit C. As noted in the FAA Technical Guidance for
Evsluating Sefected Solar Technologies on Airports referenced above and attached as
Exhibit D, the pansls are designed to absorb rather than reflect light. The reflectivity of
the panels is significantly lower than thal of bara soil or vegetation. See also the "Study
of the Hazardous Glare Potential to Aviators from Ulility-Scale Flat-Plate Photovoltaic
Systems” published by the International Scholarly Research Network, which concluded
that "the potential for hazardous glare from flat-plate PV systems is similar to that of
smooth water and not expected fo be a hazard to air navigation. A copy of this paper is
also attached as Exhibit D. As noted by the FAA lefters the applicant submitted, the
FAA has no concerns about the proposed array posing any risk o aircraft.

Submitted with the application is an FAA letter, issued March 28, 2015, conciuding that
aeronautical study no. 2018-ANM-169-0OE, associated with the site, is determined to have no
aeronautical hazard to air aviation. Additienally, commenis from Gary Judd, Manager for Bend
Municipal Airport, indicate he does not see any issues with the proposal.

The applicant contends that the solar panels used for the project will not produce significant
reflection or glare as it will utitize photovoltaic (PV} modules using "non-reflective” glass. The
applicant refers to the photos In Exhibit C of the supplemental burden of proof as visual
evidence to verify that the surface material of the solar panels is not reflective. Additionally, the
applicant also refers to the FAA Technical Guidance for Evaluating Selected Solar Technologies
on Airports for evidence that the proposed panels are designed to absorb rather than reflect
light and that the reflectivity of the paneis is significanily lower than that of bare soil or
vegetation.

The applicant also references the Study of the Hazardous Glare Potential io Aviators from
Utility-Scale Flat-Plate Photovoltaic Systems, published by the International Scholarly Research
Network (ISRN) and Included as Exhibit D to the applicant’s supplemental burden of proof
statement. The applicant provides a quote from this ISRN paper concluding that "the potential
for hazardous glare from flal-plate PV systems is similar to that of smooth wafer and not
expecled to be a hazard fo air navigation”.

Staff does not possess the expertise to effectively evaluate and assess the reflective qualities or
glare potential of sclar panels as described in the above refarenced publications. Unless the
Hearings Officer is comfortable reviewing and interpreting the submitted materials, Staff
suggests that the Hearings Officer request the applicant to provide written expert testimony to
effectively evaluate the effect of glare and reflectivity of the specific solar panels on aircraft and
pilots.

Such an expert, retained by the applicant, should provide a written summary with specific
references to pages, tables, figures, etc... regarding the glare and reflective qualities of the
proposed panels, to the Hearings Officer for consideration.

As discussed above, it is unclear {o staff that the proposed panels would consist of a material
that would not produce glare *.._on nearby lands where glare could impede a pilot's vision®. As
such, staff finds this criterion is not satisfied,

Hearings Officer: At the hearing there was much debate about the potential for glare or

similar impacts on aviation. Much of this was generalized. The most compelling evidence came
from Gary E. Miller, President of the Central Oregon Chapter of the Oregon Pilot's Association
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and a member of other pilot associations and clubs, He indicated significant initial skepticism
and concerns on his part and that of other pilots. He supplemented his festimony with a July 1,
2015 emaill, concluding that, “if the projects are built as currently specified, with a requirement
to mitigate unforeseen glare with programming, the CO-OPA and the OPA have no
objection...” In particular, his analysis concluded that any noticeable “uplift” will be outside the
normal airport traffic area. As regards glare, he reran the SGHAT with “more accurate data”
that any potential glare would be south of the FAA recommended air traffic pattern and of a
lesser intensity” than anticipated and, therefore, not a significant concern. To a certain exient
this coniradicts the applicant's assertion that there effectively is no glare, but the convincing
avidence is that any glare is minimal and not a hazard.

Note, however, that this is dependent on proper programming of the panels and unforeseen
glare issues could arise. The applicant committed to working with aviation interests to resolve
any issues. | find that a condition of approval to that effect is necessary to ensure on-going
compliance. See condition No. 10,

D. Industrial emissions. No new Industrial, mining or similar use, or
expansion of an existing Industrial, mining or similar use, shall, as part of
its regular operations, cause emissions of smoke, dust or steam that could
ohscure visibility within airport approach surfaces, except upon
demonsiration, supporfed by subsfantial evidence, that mifigation
measures Imposed as approval conditions will reduce the potential for
safety risk or incompatibility with airport operations to an insignificant
fevel. The review authority shall impose such conditions as necessary to
ensure that the use does not obscure visibliity.

FINDING: The proposed use will not generate any emissions of smoke, dust or steam.

E. Communications Facilities and Electrical Interference. No use shall cause
or creafe electrical interference with navigational signals or radio
communications beilween an airport and aircraft. Proposals for the
focation of new or expanded radio, radiotelephone, and television
transmission facilities and electrical transmission lines within this overfay
zone shafl be ceordinated with the Department of Aviation and the FAA
prior to approval. Approval of celiular and other telephone or radio
communication towers on leased property located within airport imaginary
surfaces shall be conditioned to require their removal within 90 days
following the expiration of the lease agreement. A bond or other security
shall be required (o ensure this result.

FINDING: The propbse use should not cause or create any electrical interference with
navigational signals or radio communications between the Bend airport and aircraft,

Hearings Officer: There was no evidence suggesting any interference.

F. Limitations and Restrictions on Allowed Uses in the RPZ, Approach
Surface, and Airport Direct and Secondary Impact Areas. For the
Redmond, Bend, Sunriver, and Sisters airports, the land uses identified in
DCC 18.80 Table I, and their accessory uses, are permitted, permitted
under limited circumstances, or prohibited in the manner thersin
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described. In the event of conflict with the underlying zone, the more
regirictive provisions shall control. As used in DCC 18.80.044, a limited
use means a use that is allowed subject to special standards specific to
that use.

FINDING: The proposed.use is listed as "Ulility” DCC 18.80 Table I. The subject property is
located in a secondary impact area where note L(5) specifles, “the proposed height of utilities
shall be coordinated with the alrport sponsor and the Department of Aviation.” Comments
received from the Bend Municipal Airport Manager express no concerns for the proposed use.

3 Section 18.80.054, Conditional Uses.

Uses permitted conditionalfy shall ba those identifled as conditional uses
in the underlying zone with which the AS Zone is combined, and shali be
subject to all conditions of the underlying zone except as provided in DCC
18.80.044.

FINDING. The proposed use is permitted conditionally in the underlying zone, which is
Exclusive Farm Use.

4. Section 18.80.064, Procedures

An applicant seeking a land use or limited fand use approval in an area
within this overlay zone shall provide the following information in addition
to any othey information requived in the permit application:

A map or drawing showing the lecation of the property in relation fo the
alrport Imaginary surfaces. The Community Development Department shall
provide the applicant with appropriate base maps upon which to locate the
property.

Efevation profiles and a sife plan, both drawn fo scale, including the
location and height of all existing and proposed structures, measured In
feet above mean sea level.

FINDING: The submitted site plan drawings comply with these criteria.

5. Section 18.80.078, FAA Notification (Form 7480-1).

A Federal and State Notice.

Federal Aviation Regulation (FAR) Part 77 requires that anyone
proposing to construct anything which may obsitruct the use of
alrspace by aircraft to provide a notice to that effect fo the FAA. In
addition, OAR 738.070.0080 requires notice also be sent to the
Oregon Department of Aviation. Generally, construction proposals
in the vicinity of airports may obstruct alrspace. Notice to the FAA
and Qregon Department of Aviation is required for anything which
may affect landing areas, either existing or planned, which are open
to the public, or are operated by one of the armed forces.

WE

FINDING: The applicant submitted form 7480-1 with the application.
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DESCHUTES COUNTY COMPREHENSIVE PLAN

Although not typically addressed in a quasi-judicial land use permit, in addition to addressing the
applicable criteria of the Deschutes County Zoning Ordinance, in the supplemental burden of
proof statement, the applicant provides the following regarding the Deschutes County
Comprshensive Plan;

Deschutes County Policies

The applicant notes that some of the opponents to the proposal claim to be in favor of
renewable energy and favoring proposals such as the proposed armay, but they believe
that the project should be sited somewhere else. The problem with “somewhere else” s
that somewhere else will not work as well operationally and will risk graater impacts on
surrounding properties or wildlife. It is not feasible to place a large solar farm within a
city's limits because of the high cost of land and the limits on expanding urban growth
boundaries in Oregon. It is not feasible to place a large solar farm in a more rural area
because in those areas, there would be significant impacts on wildlife. Locating the solar
farm in this proposed location is the best way to balance impacls with our collective,
societal need ~ and desire — for renewable energy.

The County's (relatively, adopted in 2011} new comprehensive plan embraces
renewable energy as an important goal/priority for the County. Under Section 3.4, Rural
Economy Policies, Goal 1 seeks a “stable and sustainable rural economy, compatible
with rursl lifestyles and a healthy environment.” Policy 3.4.5 under that Goal specifically
states thal the Counly seeks to “[sjupport renewable energy generation as an important
economic development initiative.”

Under Section 2.8, Energy Policies, Goal 3 seeks to “[pJromote affordable, efficient,
reliable and environmentally sound commercial energy facilities.” Policy 2.8.9

Hearings Officer: The Comprehensive Plan provisions cited inform application of the Code
criteria but I have not been cited to any provision of the Comprehensive Plan or Code
expressly making any of the acknowledged Comprehensive Plan policies directly applicable to
the proposal.

OREGON ADMINISTRATIVE RULES:
OAR 660-033-0120
Uses Authorized on Agricultural Lands

The uses listed in the table adopted and referenced by this rule may be allowed on
agricultural land in areas that meet the applicable requirements of this division,
statewide goals and applicable laws. All uses are subject to the requirements, special
conditions, additional restrictions and exceptions set forth in ORS Chapter 215, Goal 3
and this division. The abbreviations used within the table shall have the following
meanings:

{4} “A” — The use is allowed. Authorization of some uses may require notice and the
opportunity for a hearing because the authorization qualifies as a land use declsion
pursuant to ORS Chapter 197. Minimum standards for uses In the table that include a
numerical reference are specified in OAR 660-033-0130. Counties may prescribe
additional limitations and requirements tc meet local concerns only to the extent
authorized by law.
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(2} “R” — The use may be allowed, after required review. The use requires notice and the
opportunity for a hearing. Minimum standards for uses in the table that include a
numerical reference are specified in OAR 660-033-0130. Counties may prescribe
additional limitations and requirements to address local concerns.

{3} “*" — The use is not aliowed.

{4) “#" — Numerical refersnces for specific uses shown in the table refer to the
corresponding section of QAR 660-033-0130. Where no numerical reference is noted for a
use in the table, this rule does not establish criteria for the use.

HY All
Farmland Other USES

Utility/Solid Waste Disposal Facilitles

R5,38 RS5,38 Photovoltaic solar power generation facilities as commercial utility
facilities for the purpose of generating power for public use by sale,

(fhe numbers In the table above refer to the section numbers in OAR 680-033-0130)

OAR 660-033-0130

{5) Approval requires review by the governing body or its designate under ORS 215.296.
Uses may be approved only where such uses:

{a) Will not force a significant change in accepted farm or forest practices on
surrounding lands devoted to farm or forest use; and

{b) Wil not significantly Increase the cost of accepted farm or forest practices on
surrounding lands devoted to farm or forest use.

Hearings Officer: As staff notes Subsections (a) and (b) above, are incorporated in Title 18 of
the Deschutes County Code in Section 18.16.040 and are addressed above.

Hearings Officer: OAR chapter 660 regulates Agricultural Land, with specific provisions
governing a "photo-voltaic solar power generation facility” as defined at OAR 860-030-0130(s).
The proposal falls squarely within this definition. As staff notes, "Photovoltaic solar power
generation facility’ includes photovoltaic modules, mounting and solar tracking equipment,
foundations, inverters, wiring, storage devices and other components. Photovoltaic solar power
generation facilities also include electrical cable collection systems connecting the photovoltaic
solar generation facility to a transmission line and all necessary grid integration equipment.

These facilities are further subject to review in accordance with OAR 660-033-0130 (38).
Beyond that, however, the OAR is ambiguous as o exactly what standards apply to the facts
present in this proposal. Although the Rule has been cited in case law, including in the context
of solar power facilities, | found and have been cited fo no particularly helpful Interpretive
authority.

The critical initial issue is the applicability and meaning of OAR 660-033-0130 “Minimum
Standards Applicable to the Schedule of Permitted and Conditional Uses” (38) (f), (g) or (h).
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(f) For high-vaiue farmiand described at ORS 195.300(10), a photovoltaic solar power
generation facility shall not preciude more than 12 acres from use as a commercial agricultural
enterprise unless an exception is taken pursuant o ORS 197.732 and OAR chapter 660,
division 4.

(@) For arable lands, a photovoltaic solar power generation facility shall not preclude
more than 20 acres from use as a commercial agricultural enterprise unless an exception is
taken pursuant to ORS 197.732 and QAR chapter 660, division 4.

(h) For nonarable lands, a photovoltaic solar power generation facility shall not preciude
more than 320 acres from use as a commercial agricultural enterprise unless an exception is
taken pursuant to ORS 197.732 and OAR chapter 660, division 4. (Emphasis added)

Obviously, the proposal exceeds these limits for high value and arable lands. in a nutshell, the
applicant’s position is that the size of facility that may be permitted is a function of whether it is
‘located on high value farmland soils” and whether it is located on arable land/soils. If it is not
on “high-value soils” and not on arable land/soils, the proposal is well within the 320 acre limit.
The applicant contends that the proposal is neither on high value soils nor arable land/soils,
accordingly, the 320 acre limit controls. (Applicants rebuttal dated Aug. 4, 2015)

In a nutshell, counsel for Cathy Jensen, argues that the soil classification is irrelevant, ORS
195.300(10) (¢} (B) does not define high value farmland in terms of soil classifications, rather it
simply states that high value farmiand is land that is zoned EFU and is (B) "within the
boundaries of a district, as defined in ORS 540.505", i.e. an irrigation district. Since the subject
property is within (except for a small portion) the Central Oregon Irrigation District, the 12 acre
limit controls.’

The courts have held that administrative rules are to be interpreted essentially in the same
manner as statules, i.e. courts look first to the plain meaning of the text and context with the aid
of whatever legislative history the court may deem relevant.

The applicant argues that the context and legislative history support its position. First, it notes
that OAR 680-033-02020 expressly states that “for purposes of this division’, the definitions in
ORS 197.015, the Goals and OAR 6860 itself apply. 1t goes on to specifically define *high value
farmiand” as “land in a tract composed predominately of soils that are...not irrigated and
classified prime, unique, Class | or II" or "irrigated and classified prime Class | or I". This
argument is consistent with the general rule that a more specific definition controls over a more
general one. In making this argument, however, the applicant misreads the cross-reference in
(f) to include a reference to “soils” described at ORS 195,300 (10). But soils are not, in fact,
mentioned in either the (f) cross-reference or ORS 1985.300 (10) (c) (B).

It is difficult to understand why (f) does not cite to the division's own definition of high-value
farmland. 1t is even more confusing when one notas that the standards for siting a solar facility
on “arable” or "nonarable” land do state that “No more than 12 acres of the project will be sited
on high-value soifs described at ORS 195.300(10)." (Emphasis added). Further, most of the
focus of (38) is on whether the land/soils are arable or nonarable, based primarily on existing or

' Counsel's fetter is addressed specifically to the Oregon Solar project (Colller Property), but | note that
Jensen properly primarily abuts the NW Energy 2 site. The hearing was consolidated and her comments
are relevant to both proposals so are addressed accordingly.
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historic irrigation. Reading the rule on its face suggests the rather incongruous conclusion that
there are actually three mutually exclusive classifications;

High value farmiand without regard to solls, arability or irrigation but in an irrigation
district — 12 acre limit,

Arable land/soils (i.e. irrigated) — 20 acre limit (no more than 12 on high value soils) only
if outside an irrigation district, which may be rare.

Nonarable land/soils — 320 acre limit (no more than 12 on high value soils) unless in
irrigation district in which case the limit is 12 without regard to the soils, or evidence that the
land has never been irrigated, has no water righta or the district has no water available.

Modern court decisions make it clear that they are not to insert what has been omitted or omit

what has bean inserted and, if possible, must give effect to all. See e.g. ORS 174.010. Thisis
particularly true where, as here, other portions of the rule expressly refer to “soils”. Courts
generally will apply the doctrine that express mention of a term in one place but not another
implies an intent to draw a distinction, rather than assume It is an oversight. The applicant
essentially would insert into OAR 660-033-0120 (3B)(f) the word "soils”. This | cannot do. it
does not make the arable/nonarable distinctions in the Rule inapplicable, although it significantly
impacts their effect. The critical inside/outside irrigation district classification described above
may not appear to make much policy sense but is not so contradictory as to be impossible to
apply and give effect.

The applicant also cites to a basis for an exception to these rules of construction. That is, if
there is relevant legislative history, as the overriding task of a court is to apply the intent of the
legisiature (and in this case administrative agency). The applicant demonstrates that ORS
195.300(10) was adopted as part of the 2007 Measure 37 “fix" and, presumably, there was no
thought given to solar facilities. But that does not establish a legislative intent that they should
be permiited on "high-value™ farmiand as that term is used in ORS 195.300(10) (c)(B). Further,
and more important is that the administrative rule at issue has been amended numerous times
since 2007, so LCDC has had many chances to remove or modify the cross-reference if it
wanted.

(38)(f) remains ambiguous, however, as It does not simply state that a facility cannot be sited on
more than 12 acres of “high-value farmiand”, it says that, if on high-value farmland (l.e. in this
case in an irrigation district), it "shall not preclude more than 12 acres from use as a commercial
agricultural enterprise”. This language mirrors the language in (h) for “non-arable” soils, on
which a facility cannot preclude more than 320 acres from use as a commercial agricultural
enterprise.” Both sections then list a series of criteria for approval. These approval criteria
speak to avoiding "high-value farmland sofls’, Including for non-arable lands that no more than
12 acres of the project will be on high-value soifs as described at ORS 195.300(10).

OAR 660-033-0020 (2)(a) defines Commercial Agricultural Enterprise as;

“farm operations that will: (A) Contribute in a substantial way to the area's existing agricultural
economy; and (B) Help maintain agricultural processors and established farm markets, (b)
When determining whether a farm Is part of the commercial agricultural enterprise, not only
what is produced, but how much and how it is marketed shall be considered. These are
important factors because of the intent of Goal 3 to maintain the agricultural economy of the
state.

It is undisputed that the property is not now used for a commercial agricultural enterprise. Nor

has it been so used for many years and even then apparently not particularly successfully.
Thus, the project would not preclude an "existing” such enterprise. Preclude is defined in the
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online Merriam-Webster as: to make (something) impossible; to prevent (something) from
happening; to prevent (someone) from doing something; to make impossible by necessary
consequence : rule out in advance. Certainly, one cannot both have a solar facility covering
much of the site and a commercial agricutural enterprise at the same time. But | read the term
‘preclude’ in this context as meaning that the proposed development is what prevents a
commercial agricultural enterprise from occurring or plausibly occurring. In this case, the solar
facility does not preclude a commercial agricultural enterprise because the poor soils, lack of
water and other factors already preclude any no realistic chance that commercial agricultural
otherwise would occur. The definition of “commercial agricultural enterprise” read as a whole is
written in the present tense, suggesting that there must be an axisting enterprise or al lsast
ready potential. Relatedly, there is no evidence, even from opponents who contend that there
may be some potential viable agricultural use, that the agricultural uses they suggest may occur
on the site would contribute in a substantial way to the existing agricultural economy or be so
significant as to meaningfully contribute to maintaining established processors and markets. The
applicant's Feasibilty Report concludes the opposite. Approval of the solar farm makes
development of a commercial agricultural enterprise on this site no less likely than would a
denial.

This is a close call and a court certainly may reasonably conclude otherwise, but on balance |
think the better reading is that, in this context, preclude should be read as discussed above.
The standards set forth in (f) (g) and (h) appear to relate to whether it is the solar facility, or
some other conditions, that preclude commercial agriculture. Otherwise, the OAR purporting to
allow and govern siting of solar facilities effectively preciudes them on vast areas and without
regard to impacts on agriculture. The distinctions between arable and nonarable soils, and the
detailed approval criteria would only apply outside an irrigation district making the factors in
those definitions, the viability of commercial agriculture and soil types of irrelevant in a district.
Accordingly, | find that the proposal does not preclude use of more than 12 acres of high value
farm land from use as a commercial agricultural enterprise.

OAR 660-033-0130 (38) (f) further states that, assuming the project is on high-vaiue farmiland
because it is in an irrigation district, the following standards must be addressed. It is worth
noting that these can be read as guidance on how a solar facility would, if it did not mest the
criteria, preclude commercial agriculture, Conversely, if the standards are me, the solar facility
does not preclude commercial agriculture especially in the absence of any likelihood that
commercial agriculture would be feasible on the site.

(&) The proposed photovoltaic solar power generation facility will not create
unnecessary negative Impacts on agricultural operations conducted on any
portion of the subject property not occupled by project components. Negative
impacts could include, but are not limited to, the unnecessary construction of
roads dividing a field or multiple fields in such a way that creates small or isolated
pieces of property that are more difficult to farm, and placing photovoltaic solar
power generation facility project components on lands in a manner that could
disrupt common and accepted farming practices,

As discussed herein, there are no agricultural operations conducted on the site,
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{B) The presence of a photovoitaic solar power generation facility will not result in
unnecessary soll eroslon or loss that could limit agricultural productivity on the
subject property. This provision may be satisfisd by the submittal and county
approval of a soll and erosion control plan prepared by an adequately qualified
individual, showing how unnecessary soil erosion will be avoided or remedied
and how topsoll will be siripped, stockpiied and clearly marked. The approved
pian shall be attached to the dscision as a condition of approval;

{C) Construction or maintenance actlvities will not result in unnecessary soil
compaction that reducss the productivity of soil for crop production. This

provision may be satisfled by the submittal and county approval of -a plan-
prepared by an adequately qualified individual, showing how unnecessary soil
compaction will be avoided or remedied in a timsly manner through deep soil
decompaction or other appropriate practices. The approved plan shall be attached
to the declsion as a condition of approval;

Hearings Officer: The applicant has stated that there will be virtually no grading necessary for
installation and the topography will be virtually unchanged, with grading only around the 12
inverter pads. The applicant submitted a Grading, Drainage and Erosion Control Plan on May
13. Botanical Developments supplemented this on July 21, noting soil compaction will be
mitigated by filling and soll amending. Similarly, the July 28 submittal from the applicant details
soil compaction mitigation measures. There is substantial evidence in support of concluding that
there will be no unnecessary or significant soll compaction or erosion. See condition No. 8,

{D) Construction or maintenance activities will not result in the unabated
introduction or spread of noxious weeds and other undesirable weed species.
This provision may be satisfied by the submittal and county approval of a weed
control plan prepared by an adequately gualified individual that includes a long-
term maintenance agreement. The approved plan shall be attached to the decision
as a condition of approval;

The testimony and evidence establish that the property is significantly impacted by non-native,
introduced weeds and other vegetation. The applicant has proposed to substantially clear the
site of such vegetation and raplant porlions with native species. Provided the site is adequately
maintained, the proposal likely will snhance rather than degrade the site in this regard. A
condition of approval will require the applicant to adhere to the plans submitted for removal of
noxious/invasive vegetation and minimizing spread or reintroduction. See condition No. 9.

{E) The project is not located on high-value farmiand soils unless it can be
demonstrated that: (i) Non high-value farmland soils are not available on the subject
tract; {ii} Siting the project on non high-value farmland so0ils present on the subject tract
would significantly reduce the project’s ability to operate successfully; or
(iii) The proposed site is better suited to allow continuation of an existing commercial
farm of ranching operation on the subject tract than other possible sites also located on
the subject tract, including those comprised of non high-value farmland soiis;

Hearings Officer: As discussed above, the project is not located on high-value farmland soils,
The entire site is non-high value soils. Further, it would appear that even if the 36 A and B had
been or could be irrigated, limiting the project to those solls would significantly reduce the
project's ability to operate successfully by significantly limiting the power that could be
generated to justify the investment,
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(F) A study area consisting of lands zoned for exclusive farm use located within
one mile measured from the center of the proposed project shall be established and:
(I} If fewer than 48 acres of photovoltaic solar power generation facilities have been
constructed or received land use approvals and obtained building permits within the
study area, no further action is necessary.

Hearings Officer: At the applicant’s request, Staff did a review and determined that there are
no existing or approved solar farm uses exceeding 48 acres within one mile. (Email dated July
21, 2015).

As discussed above, the relationship of the definitions of arable land/soils and nonarable
land/soils to a site located in an Irrigation district is unclear, particularly when, as here, | have
found that the proposal is not what precludes commercial agriculture. But if they were arable,
that analysis might change, so it is prudent to address those definitions.

(a) “Arable land” means land in a tract that is predominantly cultivated or, if not currently
cultivated, predominantly comprised of arable solls.

(b} “Arable soils” means soils that are sultable for cultivation as determined by the
governing body or Its designate based on subsiantial evidence In the record of a local
land use application, but “arable soils” does not include high-value farmland soils
described at ORS 195.300{10) unless otherwise stated,

(c) “Nonarable land” means land in a tract that is predominantly not cultivated and
predominantly comprised of nonarable soils.

{d) “Nonarable soils” means soils that are not suitable for cultivation. Soils with an NRCS
agricultural capability class V~VIil and no history of Irrigation shall be considered
nonarable in all cases. The governing body or its designate may determine other soils,
inciuding soils with a past history of irrigation, to be nonarable based on substantial
evidence in the record of a local land use application,

(h) For nonarable lands, a photovoltaic solar power generation facility shall not preciude
more than 320 acres from use as a commercial agricultural enterprise unless an
exception is taken pursuant fo ORS 197.732 and OAR chapter 660, division 4. The
governing body or its designate must find that: (see below)

Approximately 10 acres of the property is zoned MUA-10, thus is taken out of consideration for
the predominance calculation. Approximately 8.8 acres of the approximate 108.71 acre EFU-
zoned portion, or 7.4 percent, of the property contains NRCS Soll Unit 36A, Deskamp Loamy
Sand, 0-3 percent slopes. Unit 36 is considered high value farmland where irrigated. Although
a portion of the property contains NRCS Soil Unit 36A, the EFU-zoned portion of the properly ig
predominantly, 82.6 percent in this case, comprised of Soil Unit 58C, Gusney Rock Quircop-
Daskamp Complex and is described below:

58C, Gosney-Rock Outcrop-Deskamp complex, 0 to 15 percent slopes. This soll type is
comprised of 50 percent Gosney soil and similar inclusions, 25 percent rock outcrop, 20

percent Deskamp soil and similar inclusions, and 5 percent contrasting inclusions.
Gosney soils are somewhat excessively drained with rapid permeability. The available
water capacity is about 1 inch. Deskamp soils are somewhat excessively drained with
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rapid permeability, Available water capacity is about 3 inches. Major use for this sail
type is livestock grazing. The Gosney soils have a rating of 7E, with or without irrigation.
The rock oulcrop has a rating of 83, with or without irrigation. The Deskamp soils have
ratings of 6E when unirrigated, and 4E when irrigated. The map below depicts the soil
units that are on the property:

o

‘Source: Deschutes CoUnty GIS based on ‘N‘R{fﬁ data

NRCS Unit 58C has a soils classification rating ranging between Vi and VIll where not irrigated
and Is not classified as high value farmland. As evident in Exhibit A of the applicant’s
supplemental Burden of Proof Statement, received May 13, 2015, the subject parcel has no
water rights and no history of irrigation. Thus, the property is not currently cultivated and is not
predominantly comprised of arable soils.

The applicant’'s Range Inventory and Agriculiural Feasibility Report (Jul 17, 2015), although
apparently concluding that small portions of the site may be potentially be irrigable, supports the
conclusion that the sile never has been meaningfully irrigated, is comprised of VI-VIil soils and
cannot support agriculture rising to the level of a commercial agricultural enterprise. Opponents
submitted evidence suggesting that in the past the property may have had water rights, but that
such rights were released to COID. The July 17, Central Oregon Irrigation District letter,
however, states that "no water rights for COID irrigation have ever been issued" for the property.

The subject proposal is a request to establish a Photovoltaic solar power generation facility, or
solar farm, on the subject property that would not exceed B0 acres in size. The property (o the
south, owned by Thomas Collier, has a pending proposal for a solar farm that would not exceed
80 acres in size. These two proposed solar farm projects, under ownership by the same parent
company Cypress Cresk Renewables, would establish a combined acreage of no more than
180 acres toward a Photovoltaic solar power generation facility or solar farm. Based on the
requirements of this definition, the combined acreage for the two solar farm projects, as
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opposed to the 80 acres proposed by this application, shall be considered when applying the
acreage standards of this section as addressed below.

Hearings Officer: | agree with staff's conclusion that based on Natural Resource Conservation
Service (NRCS) data, water rights data, absence of current and historical farm use or irrigation,
the property is considered nonarable land and with staff's calculation. Pursuant to OAR 330-
030-130(38) (h) the following additional standards apply:

(A) The project is not located on high-value farmland soils or arable soils unless it
can be demonsirated that: ...

FINDING: The project is not located on high-value farmiand soils or arable soils as discussed
above..

(B) No more than 12 acres of the project will be sited on high-value farmiand soils
described at ORS 185.300(10);

Hearings Officer: The project is not located on high-value famland soils or arable soils as
discussed above. The area marginally most suitable for irrigation appears largely to be the area
not being proposed for solar facilities.

(C} Mo more thap 20 acres of the project will be sited on arablie soils unless an
exception is taken pursuant to ORS 197.732 and OAR chapter 660, division 4;

FINDING: The project is not located on high-value farmland soils or arable soils as defined and
discussed above.

(D) The requirements of OAR 660-033-0130(38)(T)(D) are satisfied;
Hearings Officer: See finding above,

(E) If a photovoltalc solar power generation facility is proposed to be developed
on lands that coptain a Goal 5 resource protected under ithe county’'s
comprehensive plan, and the plan does not address conflicts between energy
facility development and the resource, the applicant and the county, together with
any state or federal agency responsible for protecting the resource or habitat
supporting the resource, will cooperatively develop a specific resource
management plan to mitigate potential development confilets. If there is no
program present to protect the listed Goal § resource(s) present in the locaf
comprehensive plan or implementing ordinances and the applicant and the
appropriate resource management agency(ies) cannot successfully agree on a
cooperative resource management plan, the county is responsible for determining
appropriate mitigation measures; and

FINDING: No Goal resource protected under the county’s comprehensive plan is located on the
subject property.

(F) If a proposed photovoitaic solar power generation facility is located on lands

where, after site specific consuitation with an Oregon Department of Fish and
Wildlife biologist, it is determined that the potential exists for adverse effects fo
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state or federal special status species (threatened, endangered, candidate, or
sansitive) or habitat or to big game winter range or migration corridors, golden
eagle or prairie falcon nest sites or pigeon springs, the applicant shall conduct a
site-specific assessment of the subject properly in consultation with all
appropriate state, faderal, and tribal wildiife management agencies. A professional
biologlist shall conduct the site-specific assessment by using methodologies
accapted by the appropriate wildlife management agency and shall determine
whether adverse effects to special status specles or wildlife habitats are
anticipated. Based on the resuits of the biologist's report, the site shall be
designed to avoid adverse effects to state or federal special status species or (o
wiidiife habitats as described above. If the spplicant's site-specific assessment
shows that adverse effacts cannot be avolded, the applicani and the appropriate
wildlife management agency will cooperatively develop an agreement for project-
specific mitigation to offset the potential adverse effects of the facility. Where the
applicant and the resource management agency cannot agree on what mitigation
will be carrled out, the county is responsible for determining appropriate
mitigation, If any, required for the facility.

FINDING; Based on comments from Nancy Breuner, Deschutes District Wildlife Habitat
Biologist with ODFW, and an email, daled January 09, 2015, from Jerry Cordova, Fish and
Wildiife Biologist with U.S. Fish and Wildlife Services, both quoted above, staff believes the
requirements of this rule have been met,

() The county governing body or ifts designate shail require as a condition of
approval for a photovoitaic solar power generation facllity, that the project owner
sign and record in the deed records for the county a document binding the project
owner and the project owner's successors in imterest, prohibiting them from
pursuing a claim for relief or cause of action alleging injury from farming or forest
practices as defined in ORS 20.930{2) and (4).

Hearings Officer: See Condition No. 11

(i) Nothing in this section shall prevent a county from requiring a bond or other
security from a developer or otherwise imposing on a daveloper the responsibility
for refiring the photovolialc solar power generation facility.

Hearings Officer: Staff did not make a finding on this issue, suggesting only that | consider
requiring a bond or other security. | have been cited to no provision expressly requiring a bond.
Nevertheigss, there were several concerns raised about the impact on the adjoining properties if
the faclility is abandoned more or less in place. The applicant has effectively rebutted arguments
that this land should be reserved as more suitable for future urban development, including
correspondence from the City of Bend indicating that the subject property is not within an area
of interest even over relative the long term, But that cuts both ways, land devslopable at urban
densities might be able to support decommissioning costs in the event the project is abandoned,
but an urban designation is very unlikely to oceur in the foreseeable future. Rural residential or
agricultural value is much less likely to support that cost. Ensuring that facility is, in fact,
ramoved is important in addressing the impact of the facility on nearby properties. Itis one thing
fo have a well maintained funclioning facility, quite ancther to have an abandoned sile. This
issue also goes to whether the facility might preclude commercial agriculture in the future.
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The applicant submitted documents suggesting that the cost of decommissioning a 25 MWp
Solar PV Farm is $2,313,000 (which | understand and recall to be both facilities together) and
that the salvage value for both this facility and the adjacent Oregon Solar facility at the end of 30
years will be $3,957,911 (all 2015 dollars). Although there is no specific evidence {o the
contrary, | find that this is simply too speculative to rely on. The applicant also relies on the
lease term requiring restoration, but the lessor has only the right to sue for performance or
damages which is of little use if there are no assets to go after. Solar technology is promising,
but new and untested over the long term. There simply is no assurance that the equipment will
have significant residual value. Landfills, quarries and other such uses in rural areas commonly
must post reclamation bonds. On the other hand, although speculative, the only evidence.in the
racord is that there will be some residual value

Accordingly, this approval is conditioned on providing a performance bond in favor of Deschuies
County for removal and restoration, or cash, in an initial amount of $1,000,000. The bond shall
be redeemable by the County if the applicant fails to remove the facility In its entirety and
restore the site as conditioned no later than 18 months after ceasing commercial electrical
generation, (defined as one continuous year with no commercial elscirical sales) or 18 months
after termination of the site lease, whichever first occurs. Concrete foundations shall be
removed to a depth of four (4) feet below grade. Any voids left from the removal material shall
be backfilled with surrounding subsocil and topsoil and fine graded to ensure suitable drainage
and reclamation of natural grades. Crushed rock surfacing shall be removed. Fuel containers, if
any remain, shall be disposed of properly according to requirements for the handling and
disposal of such materials. Any other malerials which may be deemed hazardous shall be
removed from the site and disposed of according to the hazardous materials handiing
requirements pertaining to the site.

Further, unless the property has been annexed to the City of Bend, the site shall be re-
contoured using standard grading equipment fo return tha land to match the surrounding grade
and natural drainage patterns. Grading activities shall be limited to previously disturbed areas
that may require re-contouring. The site re-contoured to avoid features that would creats
ponding. Disturbed arsas shall be re-seeded with native plant seed. See Condition No. 12.

v, CONCLUSION AND CONDITIONS OF APPROVAL:

Applications 247-15-000168-CU / 169-SP are APPROVED subject to the applicant/owner
complying with the following conditions of approval:

1, This approval is based upon the application, site plan, spacifications, and supporting
documentation submitted by the applicant. ~The applicant shall conform to all such
documents except as authorized or directed in this decision. Any substantial change in
this approved use will require review through a new land use application,

2. The applicant shall meet all requirements of the Deschutes County Building Safety and
Environmental Soils Divisions,

3. Prior to Initiation of the use, the applicant shall provide evidence of DEQ National

Pollutant Discharge Efimination (NPDES) Permit approval for the proposed use fo the
Planning Division.
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Prior to initiation of the use, the applicant shall obtain all necessary state and federal
permits for the project,

Prior to initiation of the use, the applicant shall complete the following:

a) Install the 6 foot cyclone fence with tan/sand colored mesh screening. No barbed
wire is psrmitted. The fencing, screening and landscaping perimeter shall be
modified such that it follows the property line of the area marked 'OLA’ on the
July 9, 2015 Bend Park and Recreation Letter, and extending south to close off
the "notch”. The intent is to have the collapsed ceiling area and cave entrance on
the project side of the perimeter. The shrubsftrees shall be planted along the

10.

perimeter and modified perimeter consistent with the landscape plan.

b) Piant the shrubs in the locations shown on the approved Landscape Plan except
as modified in condition 5(a). The shrubsftrees shall be a minimum of 8 feet at
the time of planting.

At all times the mesh screening shall be maintained in good condition and shall be
promptly repaired if ripped, torn or damaged. The fence and screening shall be
inspected at least quarterly, continuously maintained and all plantings shall be kept alive
and atiractive. The applicant shall repair or replace damaged portions of the fence or
screening within 80 days.

Existing Landscape and lopography shall be preserved to the greatest extent feasible,
considering development constraints and suitability of the landscape and topography.
Preserved trees and shrubs shall be protected. All new plantings shall be regularly
watered and otherwise cared for until certified by a landscape professional to be fully
established. Dead, dying or diseased vegetation in the landscape area shall be
replaced within 90 days of being discovered. Existing trees presaerved on the site over 8'
tall that become diseased or die shall be replaced with a minimum 6' comparable tree
within 90 days of being discovered and properly tended until established.

No sofar panel shall exceed 8' in height from existing ground level, including at full
extension, within an area that is 100’ (more or less) from the property line. *More or
less” is intended to provide the operator with a few feet of flexibility to address transition
to taller racking. In no event shall anything other than the power poles exceed 12' from
existing ground level.

The applicant shall adhere to the soil compaction avoidance and remediation plans
submitted into the record.

The applicant shall adhere to the plans submitted for removal of noxiousfinvasive
vegsetation and minimizing spread or reintroduction.

Prior to initiation of the use the applicant shall establish a hotline available 7 days a
week during daylight hours through which a supervisory employee may be confacted fo
recsive and promptly address to reports of glare or other conditions causing interference
or potential dangerous circumstances for aircraft.. This number shall be provided to the
appropriate personnel at the Bend and Redmond airports, Deschutes County planning,
and Deschutes County Sheriff. it also shall be made avallable to any aviation company,
pilot organization or similar group that may reasonably be considered to be in a position
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to responsibly-report. dangerous conditions. The applicant shall modify its operstions or
take such other steps as are necessary to promptly eliminate glare or other bonafide
aviation rigks,

11, Prior {o initiation of the use, the project owner shall sign and record in the deed records
of the County a document binding the project owner and the project owner's successors
in interest, prohibiting them from pursuing a claim for relief or cause of action alleging
injury from farming or forestry practices as defined in ORS 30.839(2) and (4).

12. Prior to commencement of commercial electricity sales, a performance bond in favor of

Deschutes County for removal and restoration, or cash, in the amount of $1,000,000.
The bond shall be redeemable by the County if the applicant falls'to remove the facility in
its entiraty, including above-ground and buried facilities, no latey than 18 months after
ceasing commercial electrical 'generation, (defined as one continuous year with no
commercial electrical sales) or 18 months after termination of the site lease, whichever
first occurs, Concrete foundations shall be removed to a depth of four (4) feet below
grade. Any voids left from the removal material shall be backfiled with surrounding
subsoil and topsoil and fine graded 1o ensure suitable drainage and reclamation of
natural grades. Crushed rock surfacing shall be remaved. Fuel containers, if any
remain, shall be disposed of properly according to requirements for the handling and
disposal of such materials. Any other materials which may be deemed hazardous shall
be removed from the site and disposed of according to the hazardous materials handling
requirements pertaining to the site,
Further, unless the property has been annexed to the City of Bend, the site shall be re-
contoured using standard grading equipment to return the land to match the surrounding
grade and natural drainage patterns. Grading activities ‘shall be limited o previously
disturbed areas that may require re-contouring. The site re-contoured 1o avoid features
that would create ponding. Disturbed areas shall be re-seeded with native plant seed.

13, Prior to initiation of the use, the applicant shall execute and record a County Condition of
Approval Agreement to ensure compliance with all conditions of approval.

Dated this 18th day of September, 2015 Mailed this 18" day of September, 2015

Al

Dan R QOlsen, Hearings Officer

THIS DECISION BECOMES FINAL TWELVE DAYS AFTER MAILING UNLESS TIMELY
APPROVED BY A PARTY OF INTEREST.
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Deschutes County Board of Commissioners
1300 NW Wall St, Bend, OR 97703
(541) 388-6570 — Fax (541) 385-3202 ~ https://www.deschutes.org/

AGENDA REQUEST & STAFF REPORT

For Board of Commissioners Business Meeting of April 17, 2017

DATE: April 12, 2017

FROM: Chris Schmoyer, Community Development, 541-317-3164

TITLE OF AGENDA ITEM:
Consideration of Board Signature Document No. 2017-232, Improvement Agreement for
NorWest Energy 2, LLC

PUBLIC HEARING ON THIS DATE?: No

CONTRACTOR:

NorWest Energy 2, LLC is applicant/operator of Solar Farm
Attorney for NorWest Energy 2, LLC is Laura Craska Cooper

Contractor/Supplier/Consultant Name: As indicated on the Decomissioning CCP NI Managing
Member 4, LLC, a Delaware limited liability company (Principal) and Westchester Fire
Insurance Company (surety)

AGREEMENT TIMEFRAME; Starting Date: Document recordation Ending Date. Cessation
and reclamation of solar farm site.

INSURANCE:
Insurance Certificate Required: Bond insured by:

Westchester Fire Insurance Company
436 Walnut Street, P.O. Box 1000
Philadelphia, PA 19106

Insurance Review Required by Risk Management: Yes or No

BACKGROUND AND POLICY IMPLICATIONS:

improvement Agreement for decommissioning bond related to cessation of Solar Farm
required by condition of approval in County Hearings Officer decision for Land Use File
Nos.247-15-000168-CU and 247-15-000169-SP for applicant NorWest Energy 2, LLC (See
Staff memo for additional information).

No known policy implications,



FISCAL IMPLICATIONS: No known fiscal implications.

ATTENDANCE: Item is for Consent Agenda only. Staff attendance not required.
However, CDD staff Chris Schmoyer will be in attendance in the event Board has questions.

RECOMMENDATION & ACTION REQUESTED:
Signing of Improvement Agreement Document 2017-232 by Board of Commissioners related
to Decomissioning Bond associated with the NorWest Energy 2, LLC Solar Farm east of Bend.




DESCHUTES COUNTY DOCUMENT SUMMARY

{NOTE: This form is required to be submiited with ALL contracts and other agreements, regardiess of whether the document Is to be
on a Board agenda or can be sighed by the County Administrator or Department Diractor. If the document is to be on a Board
agenda, the Agenda Reqguest Form is elso required. If this form is not included with the document, the document will be raturned to
the Deparimeni. Plaase submit documents to the Board Secrsetary for tracking purposes, and not directly to Legai Counsel, the
County Administrator or the Commissloners. In addition to submilting this form with your documents, piease submit this form

alactronically to the Board Secratary.)

Please complete all sections above the Official Review line.

Date: Department;

Contractor/Supplier/Consultant Name: [NorWest Energy 2, LLC|
Contractor Contact: |Laura Craska Cooper is attorney for applicant

Contractor Phone #: 541-693-0061|
Type of Document: Improvement Agreement for decommissioning bond related to
solar farm

Goods and/or Services: Please be as complete as possible.

Background & History: Improvement Agreement for decommissioning bond related
to cessation of Solar Farm required by condition of approval in County Hearings Officer
decision for Land Use File Nos.247-15-000168-CU and 247-15-000169-SP for applicant

NorWest Energy 2, LLC.

Agreement Starting Date: [Date Recorded| | Ending Date: [Cessation|
removal of solar facility and reclamation of the sitel

Annual Value or Total Payment: Decomissioning Bond is valued at one million dollars!

[ ] Insurance Certificate Received (check box)
Insurance Expiration Date:|

Bond is insured by:

Westchester Fire Insurance Company
436 Walnut Street, P.O. Box 1000
Philadelphia, PA 19106

Check all that apply:

[] RFP, Solicitation or Bid Process

[] Informal quotes (<$150K)

[] Exempt from RFP, Solicitation or Bid Process (specify — see DCC §2.37)

Funding Source: (Included in current budget? [ ] Yes [ No
If No, has budget amendment been submitted? [] Yes [ ] No

Is this a Grant Agreement providing revenue to the County? [ ] Yes [] No
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Special conditions attached to this grant:
Deadlines for reporting to the grantor:

if a new FTE will be hired with grant funds, confirm that Personnel has been notified that
it is a grant-funded position so that this will be noted in the offer letter: [ | Yes [ ]No

Contact information for the person responsible for grant compliance:
Name:
Phone #:

Departmental Contact and Title:  [Chris Schmoyer, As&aniata Planner, CDD|

Phone #: [541-317-3164]
Department Director Approval: /( / ] / é/ / / Ag " L/// 55/\/ /

Signature / Date'

Distribution of Document: Who gets the original document and/or copies after it has
been signed? Include complete information if the document is to be mailed.

Official Review:

County Signature Required (check one):

x BOCC (if $150,000 or mora) — BOARD AGENDA ltem
01 County Administrator (if $25,000 but under $150,000)
[J Department Director - Health (if under $50,000)

OO0 Department Head/Director (if under $25,000)

Legal Review @ m/ Date (ﬁ/ [¢ / (3

i

Document Number [2017-232]
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Community Development Department
Planning Oivision Building Balety Divislon Environmenisl Sods Division

P.0. Box 6005 117 NW Lafayette Avenue Bend, Oregon 97708-6005
Phone: (541) 388-6575 Fax: (541) 385-1764

hitp.//www.deschutes.org/cd
MEMORANDUM
TO: Board of County Commissioners
FROM: Chris Schmoyer, Associate Planner
DATE: April 12, 2017
RE: Document No. 2017-232 Improvement Agreement for NorWest Energy 2, LLC
Schedule

This matter is scheduled as a consent agenda item for consideration by the Board of County
Commissioners (Board) at their 10:00 am business meeting on April 17, 2017.

Summary

NorWest Energy 2, LLC is seeking consent from the Board for an improvement agreement and
associated decommissioning bond in the amount of $1,000,000 for their Solar Farm east of
Bend. NorWest Energy 2, LLC is leasing approximately 78 acres of a 118 acre parcel owned by
Harlan and Jolene Hafter. The property is bounded by Erickson Road to the sast and Neff
Road to the south. The property is located approximately three-fourths of a mile east of the
Bend City Limits Boundary and Urban Growth Boundary (UGB).

In September of 2015 a County Hearings Officer issued a decision approving a conditional use
permit and site plan review to allow the development of a solar voltaic array (solar farm) on a
portion of the subject property zoned Exclusive Farm Use (EFU-TRB).

The decommissioning bond was required as a condition of approval of the County Hearings
Officer's decision for this matter. The purpose of the condition is to ensure that the site is
reclaimed following cessation of the solar farm facility. Below is the condition, Condition 12,
from County Hearings Officer's decision for Land Use File Nos. 247-15-000168-CU and 147-15-
000169-8P:

12. Prior to commencement of commercial electricity sales, a performance bond in favor of
Deschutes County for removal and restoration, or cash, in the amount of $1,000,000.
The bond shall be redeemable by the County if the applicant falls to remove the facility in
its entirety, inciuding above-ground and buried facilities, no later than 18 months after
ceasing commercial electrical generation, (defined as one continuous year with no
commercial electrical sales) or 18 months after termination of the site lease, whichever
first occurs. Concrete foundations shall be removed fo a depth of four (4) feet below
grade. Any voids left from the removal material shall be backfilled with surrounding
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subsoil and topsoil and fine graded to ensure suitable drainage and reclamation of
natural grades. Crushed rock surfacing shall be removed. Fuel containers, if any
remain, shall be disposed of properly according to requirements for the handfing and
disposal of such materials. Any other materials which may be deemed hazardous shall
be removed from the site and disposed of according to the hazardous materials handling
requirements pertaining fo the site.

Further, unless the property has been annexed to the City of Bend, the site shall be re-
contoured using standard grading equipment to return the land to malch the surrounding
grade and natural drainage patterns. Grading activities shall be limited to previously
disturbed areas that may require re-contouring. The site re-contoured to avoid features
that would create ponding. Disturbed areas shall be re-seeded with native plant seed.

Below is a vicinity map identifying the subject property:

NorWest Energy 2, LLC (Owner: Hafter)
Solar Farm (Photovoltaic Solar Power Generation Facility)

BEAN € REER 6D

D chisihos Codnly BI5. Sources: End, UBGE, HOAR
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Attachments

1. Improvement Agreement, Document No. 2017-232
2. Draft Decommissioning Bond
3. Exhibit B to the Decommissioning Bond




