COMMUNITY DEVELOPMENT

MEMORANDUM
TO: Deschutes County Planning Commission
FROM: Tanya Saltzman, AICP, Senior Planner

Will Groves, Planning Manager
DATE: April 17, 2025

SUBJECT: Public Hearing: Clear & Objective Housing Text Amendments - Goal 5 (Title 18)

The Deschutes County Planning Commission (Commission) will conduct a public hearing on
April 24, 2025 at 5:30 p.m. at the Deschutes Services Center, 1300 Wall Street, Barnes and
Sawyer rooms to consider text amendments establishing “clear and objective” housing
development standards for Goal 5-related chapters of Deschutes County Code (DCC) (file no.
247-25-000171-TA). Attached to this memorandum are the proposed text amendments and
staff findings summarizing the changes. Within the proposed amendments, added language
is shown underlined and deleted shown as strikethrough. The public hearing will be
conducted in-person, electronically, and by phone.’

All record materials can be found on the project website:
https://bit.ly/DeschutesClearAndObjectiveGoal5

. BACKGROUND

Beginning in 2017, the Oregon State Legislature passed a series of bills to encourage efforts
to expand the supply of housing statewide. The passage of Senate Bill (SB) 1051 prohibited
cities from denying applications for housing developments within urban growth boundaries,
provided those applications complied with “clear and objective standards, including but not
limited to clear and objective design standards contained in the county comprehensive plan
or land use regulations.”

The provisions of SB 1051, along with subsequent bills, modified Oregon Revised Statutes
(ORS) 197.286-197.314. Of relevance to the current project is ORS 197.307(4)® which was
modified to state:

1 See Planning Commission April 24, 2025 Agenda for more information: https://www.deschutes.org/meetings

2 https://olis.oregonlegislature.gov/liz/2017R1/Downloads/MeasureDocument/SB1051/Enrolled
3 https://oregon.public.law/statutes/ors_197.307




(1) Except as provided in subsection (6) of this section, a local government may adopt
and apply only clear and objective standards, conditions and procedures regulating
the development of housing, including needed housing. The standards, conditions
and procedures:

(a) May include, but are not limited to, one or more provisions regulating the density
or height of a development.

(b) May not have the effect, either in themselves or cumulatively, of discouraging
needed housing through unreasonable cost or delay.

In 2023, ORS 197A.400* (formerly ORS 197.307, as referenced above) was established by
House Bill (HB) 3197°. The newly established ORS 197A.400 will become effective on July 1,
2025, and states the following [emphasis added]:

(1) Except as provided in subsection (3) of this section, a local government may adopt
and apply only clear and objective standards, conditions and procedures regulating
the development of housing, including needed housing, on land within an urban
growth boundary, unincorporated communities designated in a county’'s
acknowledged comprehensive plan after December 5, 1994, nonresource lands
and areas zoned for rural residential use as defined in ORS 215.501. The
standards, conditions and procedures:

(a) May include, but are not limited to, one or more provisions regulating the density
or height of a development.

(b) May not have the effect, either in themselves or cumulatively, of discouraging
needed housing through unreasonable cost or delay

(3) In addition to an approval process for needed housing based on clear and objective
standards, conditions and procedures as provided in subsection (1) of this section, a
local government may adopt and apply an alternative approval process for
applications and permits for residential development based on approval criteria that
are not clear and objective if:

(a) The applicant retains the option of proceeding under the approval process that
meets the requirements of subsection (1) of this section;

(b) The approval criteria for the alternative approval process comply with applicable
statewide land use planning goals and rules; and

(c) The approval criteria for the alternative approval process authorize a density at or
above the density level authorized in the zone under the approval process provided
in subsection (1) of this section.

4 https://www.oregonlegislature.gov/bills laws/ors/ors197a.html
5 https://olis.oregonlegislature.gov/liz/2023R1/Downloads/MeasureDocument/HB3197/Enrolled

Page 2 of 6



These provisions require local governments to apply only clear and objective standards,
criteria, and procedures to applications for housing projects and may not discourage housing
through unreasonable cost or delay. Application of typical discretionary standards (e.g.
“adequate public facilities” or “effective mitigation”) is prohibited. The statute is intended to
address the concern that use of discretionary criteria leads to uncertainty, inconsistent
administration, and delays that do not serve the goal of efficiently providing an adequate
supply of housing stock.

1. OVERVIEW OF AMENDMENTS

Numerous sections and language included in the Deschutes County Code (DCC) do not
currently meet the identified thresholds for “clear and objective standards.” The primary
focus of the Clear and Objective Code Compliance Project is to ensure the DCC complies with
state statute and the objectives of the Deschutes County Comprehensive Plan.

With the assistance of consultants from MIG, planning staff have identified areas of the DCC
that are not in compliance with statute and drafted packages of text amendments to address
each issue. These packages have been broken into distinct segments to provide the public,
the Deschutes County Planning Commission (Commission), and the Deschutes County Board
of Commissioners (Board) the opportunity to review and vet the proposed changes in a
structured manner.

Where possible, planning staff have drafted amendments that effectuate a policy-neutral
conversion of existing discretionary language to non-discretionary language. This ensures
the original intent and purpose of each amended code provision are preserved. Where that
approach is not viable, alternative standards or criteria have been proposed. Additionally,
certain amendments have been proposed to broadly remove ambiguity from implementing
sections of the DCC, maintain conformity across all development standards, and ensure
review clarity for staff and members of the public.

This amendment package encompasses areas of the DCC that address Goal 5 resources and
related language, including cluster and planned developments, in Title 18, specifically:

e Definitions for the Deschutes County Zoning Code - DCC 18.04
e Basic Provisions - DCC 18.08

e Multiple Use Agricultural Zone - DCC 18.32

e Surface Mine Impact Area (SMIA) - DCC 18.56

e Rural Residential Zone - DCC 18.60

e Terrebonne Rural Community Zoning District - DCC 18.66

e Landscape Management Combining Zone - DCC 18.84

e Wildlife Area Combining Zone - DCC 18.88

e Sensitive Bird and Mammal Habitat Combining Zone - DCC 18.90
e Urban Unincorporated Community Zone; Sunriver - DCC 18.108
e Supplementary Provisions - DCC 18.116

e Exceptions - DCC 18.120

e Conditional Use - DCC 18.128
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i, METHODOLOGY

The proposed amendments incorporate feedback from key stakeholders, including the
Oregon Department of Land Conservation and Development (DLCD), Oregon Department of
Fish and Wildlife (ODFW), Community Development Department (CDD) planning staff,
County Legal Counsel, and private consultants. The goal is to provide clear, legally sound
direction for housing development while minimizing legal risks and uncertainties for future
property owners in the County.

As noted above, this proposed package of amendments addresses Goal 5-related provisions
in DCC Title 18 related to housing. Staff's methodology and approach to create clear and
objective code is summarized below.

General Approach

While a clear and objective review path is required for residential development, the flexibility
provided by discretionary review may continue to be attractive for some projects and it may
not be practical or achievable to write clear and objective standards that work in every
development situation. ORS 197A recognizes this and allows local governments to also
provide an optional discretionary review path or parallel track. To that end, the amendments
proposed as part of this package in some cases maintain the existing standards as an
optional, discretionary track for housing. These discretionary standards will also remain in
place for all non-residential development. The advantage of a two-track system is that it
offers both certainty and flexibility. Applicants willing to work within the clear and objective
standards have the option of a simplified review process that saves time and increases the
certainty of approval. Clear and objective standards also offer certainty to reviewers, who
can review applications more efficiently with less time devoted to interpreting
discretionary/unclear requirements, and to the public, who will benefit from knowing
whether a project will or will not be approved. For applicants with creative ideas or unique
circumstances that don't meet the objective standards, discretionary review is available,
which can provide more flexibility.

The proposed amendments included in this package do not alter the County’s acknowledged
Goal 5 inventories or impact areas. The proposed amendments ensure Deschutes County
remains in compliance with state statute and administrative rules by continuing to allow
residential construction in areas with Goal 5 resources, providing applicants with a clear and
objective process using standards and criteria that maintain the same level of protection as
the discretionary process that was previously adopted and, in most cases, remains an option
for applicants.

Certain sections of code provide a standard applicants must meet and provides a path for

exceptions, which usually entails discretion. The new clear and objective path removes the
exception.
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For example, in the current Wildlife Area Combining Zone (WA) zone regulations, new
dwellings are required to be entirely within 300 feet of an existing road, which is intended to
minimize the extent of impacts to protected resources. Exceptions are permitted if the
discretionary criteria in DCC 18.88.060(B) are met. One of those discretionary exceptions is
to demonstrate that habitat values and migration corridors are afforded equal or greater
protection through a different development pattern. In the proposed clear and objective
path, exceptions are not permitted at all; an applicant would need to follow the discretionary
review path if deviating from the standard. Therefore, the proposed amendments retain the
existing regulations, explicitly separating the clear and objective and discretionary options.
This is consistent with the existing program to protect.

A second example illustrates the creation of a clear and objective option as an alternative to
discretionary design elements. The existing LM combining zone design standards (DCC
18.84.080) address building and roof color and reflectivity, setbacks, height, lighting,
screening, and access. The intent of these standards is to minimize the visual appearance of
structures from specified view corridors in order to maintain scenic views and the natural
appearance to the greatest extent possible. The proposed amendments provide a parallel
clear and objective approval path. These amendments codify the types of designs that
County staff would approve under the current regulations. Standards for building color,
screening, trees, and setbacks have been updated with the intent to achieve equivalent
outcomes to the existing program to protect. This includes:

e The discretionary requirement for “muted earth tones” is replaced by an approved
palette of specific earth tone colors (DCC 18.18A) or with natural wood or stone.

e The requirement for non-reflective materials is replaced by an objective solar
reflectance index (SRI) standard.

e The discretionary requirement for use of existing features to reduce visual impacts is
replaced by a standard that states equivalent requirements using clear and objective
language.

e The vague and discretionary screening requirements are replaced by specific tree
planting standards.

These objective standards are intended to provide a narrow approval pathway. The site
designs that would meet these standards could also be approved by County staff under the
discretionary review path, thereby achieving equivalent outcomes.

Definitions

Using the same methodology as in the Title 18 Definition Module 1 of the Clear and Objective
Project, staff modified Goal 5-related definitions as follows:

1) If an existing term has a definition through statute, that existing terminology has been
adopted verbatim or by reference.
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2) If an existing, non-statutory definition has subjective language (e.g. “adequate,”
“designed for,” etc.) that language has been replaced with measurable, quantitative
standards wherever possible.

3) If an existing term is not explicitly used in Goal 5 language in Title 18, as revised, those
terms have been removed.

Iv. AGENCY AND PUBLIC COMMENTS

No agency or public comments have been received to date.

V. FUTURE AMENDMENTS

As noted above, the proposed amendments presented herein are the third of several code
modifications which will be proposed over the coming months. Upcoming text amendment
proposals will address additional sections related to the development of housing.

VI. NEXT STEPS

At the conclusion of the public hearing, the Planning Commission may:

Continue the hearing to a date certain;

Close the hearing and leave the written record open to a date certain;
Close the hearing and set a date for deliberations; or

Close the hearing and commence deliberations.

Attachment:

1) Proposed Findings and Text Amendments
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