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COMMUNITY DEVELOPMENT 

 
 
 
 

 
STAFF REPORT 

 
 
FILE NUMBER(S): 247-23-000249-MC 
 
SUBJECT PROPERTY/  
OWNER: Mailing Name: SIMMONS BROTHERS LLC 

Map and Taxlot: 1413250001200 
Account: 128367 
Situs Address: 4180 NE ONEIL WAY, REDMOND, OR 97756 
 

APPLICANT: Simmons Brothers, LLC 
 
ATTORNEY:  Lisa Andrach, Fitch & Neary, P.C. 
 
REQUEST: A modification of conditions to a previously-approved land use permit 

(247-21-000593-MP, 594-CU, 595-CU) to change the point of access 
from NE Coyner Avenue to NE ONeil Way (Highway 370). 

 
HEARING DATE:  July 12, 2023 
 
HEARING START: 6:00 pm 
 
STAFF CONTACT: Dan DiMarzo 
 Phone: 541-330-4620 
 Email: dan.dimarzo@deschutes.org 
 
RECORD: Record items can be viewed and downloaded from: 

www.buildingpermits.oregon.gov  
 
Record items can be viewed and downloaded from: 
https://www.deschutes.org/cd/page/247-23-000249-mc-modification-
conditions-247-21-000593-mp-594-cu-595-cu  

 
 
I. APPLICABLE CRITERIA 
 
Deschutes County Code (DCC) 

Title 17, Subdivisions 
Chapter 17.22, Approval of Tentative Plans for Partitions 

mailto:dan.dimarzo@deschutes.org
http://www.buildingpermits.oregon.gov/
https://www.deschutes.org/cd/page/247-23-000249-mc-modification-conditions-247-21-000593-mp-594-cu-595-cu
https://www.deschutes.org/cd/page/247-23-000249-mc-modification-conditions-247-21-000593-mp-594-cu-595-cu
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Chapter 17.36, Design Standards 
Chapter 17.48, Design and Construction Specifications 

Title 22, Deschutes County Development Procedures Ordinance 
Chapter 22.36, Limitation on Approvals 

 
 
II. BASIC FINDINGS 
 
LOT OF RECORD: The subject property is one (1) legal lot of record pursuant to County land use file 
no. 247-15-000247-LR. 
 
SITE DESCRIPTION: The subject ± 242.49-acre property is developed with one (1) single-family 
dwelling and several detached accessory structures in the northern region of the property. The 
property is moderately covered by mature juniper trees and low-lying native vegetation. The 
property is irregular in shape and fronts on NE Oneil Way to the north, NE 33rd Street to the 
southwest, and NE Coyner Avenue to the south. The grade of the property is relatively even 
throughout, with the exception of raised pressure ridges in its southeastern region. 
 
REVIEW PERIOD: The subject application was submitted on April 4, 2023 and deemed complete by 
the Planning Division on May 4, 2023. The 150th day on which the County must take final action on 
this application is October 1, 2023.  
 
BACKGROUND/PROPOSAL: Staff understands the subject modification of condition application as 
a request to modify the conditions of land use file nos. 247-21-000593-MP, 594-CU, 595-CU to reflect 
the following: 
 

1. Allow a new access to NE ONeil Way that would serve the driveways to the two new 
parcels; 

2. Remove any conditions of approval which require dedication of private property to 
public right of way; 

3. Remove any conditions of approval which require road improvements to NE Coyner 
Avenue. 

  
Staff provides a timeline of relevant events, as follows: 
 
 
October 3, 2021 

 
Land use approval became final (247-21-000593-MP, 594-CU, 595-CU). 
(Exhibit A) 

 
December 12, 2022 

 
Application submittal to ODOT for State Highway Approach. (Exhibit B) 

 
January 30, 2023 

 
ODOT Staff Report; Findings of Fact. (Exhibit C) 

 
February 23, 2023 

ODOT approval letter which approved new access from the property to 
O’Neil Highway. (Exhibit D) 
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February 27, 2023 

 
Revised ODOT approval letter which conditionally approved new access 
from the property to O’Neil Highway; conditional on local land use 
approval. (Exhibit E) 

 
April 4, 2023 

 
Modification of Conditions application submittal 

 
 
SURROUNDING LAND USES: Immediately surrounding properties north, east, and west are EFU-
zoned parcels in a variety of sizes and shapes ranging from approximately 3.23 acres to 79.02 acres 
within the Deschutes County jurisdiction. Properties to the south are within the Lake Park Estates 
subdivision and are zoned MUA-10. There are MUA10-zoned properties located to the north of the 
subject property, the nearest of which is located ± 0.25 miles to the north of the subject property. 
Crook County is located to the east of the subject property and contains privately-owned EFU-2 and 
EFU-3-zoned parcels in a variety of sizes ranging from approximately 0.67 acres to 289.26 acres, 
with larger-acreage public lands located to the south. Further east, within Crook County, along 
Highway 370/NE Oneil Way, are several parcels zoned R10 and occupied by residential uses and 
development.  
 
All of the abutting parcels are residentially developed and several are engaged in small-scale 
agricultural uses such as the keeping of livestock, horses, and pasture. The attributes of the 
adjoining EFU properties are summarized in the following table. 
 

Owner Tax Lots 
Total Ac./ 
Irrigated 

Ac. 

Farm 
Tax 

Dwelling 
Unit 

Soil Mapping 
Units 

Parker 
North 

14-13-25-200 
14.00 / 
25.09 

Yes Yes 
35B, 32A, 

104A 
Aprill 
North 

14-13-25-300 5.63 No Yes 
32A, 35B, 

142B 
Bear Springs Trust 

North 
14-13-25-400 3.68 No Yes 35B, 142B 

Bennett 
North 

14-13-25-
1000 

13.00 No Yes 142B 

Howard 
Northwest 

14-13-25-
1001 

5.00 No Yes 142B 

Elrod Farms LLC 
Northwest 

14-13-25-700 
61.39 / 
17.63 

Yes Yes 
32A, 35B, 

142B, 104A 
Lamb 
West 

14-13-25-
1100 

13.26 No Yes 142B 

Fox 
West 

14-13-26-400 18.30 No Yes 142B, 32A 

Redmond Tallow Co 
Southwest 

14-13-35A-
100 

39.17 No Yes 142B, 32A 
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Gulley 
Southeast 

14-13-25-
1300 

3.23 No Yes 142B 

 
 
LAND USE HISTORY:  

 
• 247-21-000593-MP: A minor partition to divide the subject parcel into three resultant parcels. 
• 247-21-000594-CU, 595-CU: A conditional use permit to establish a nonfarm dwelling on 

resultant Parcel 1 and Parcel 2 from 247-21-000593-MP. 
 
PUBLIC AGENCY COMMENTS: The Planning Division mailed notice on April 13, 2023 to several 
public agencies and received the following comments: 
 
Deschutes County Road Department, Cody Smith: 
 

I have reviewed the application materials for the above-referenced file number, proposing 
modifications to a previously-approved 3-parcel partition of Tax Lot 1200 on Assessor’s Tax 
Map No. 14-13-25 (247-21-00593-MP, 594-CU, & 595-CU).  The subject property is accessed 
by and abuts OR 370 (a state highway, also known as “Oneil Highway”) along the property’s 
northern and western boundary, NE 33rd Street along the property’s western boundary, and 
NE Coyner Avenue along the property’s southern boundary.  Road Department records 
indicate that NE 33rd St and NE Coyner Avenue have the following attributes along the 
frontage to the subject property: 
 
NE 33rd Street 

• Road Status                                      Local Access Road, Non-County Maintained 
• Surface Type                                    Aggregate 
• Surface Width                                  ~30 ft. 
• Functional Classification                Rural Local 
• Right of Way Width                         60 ft. 
• Right of Way Instrument               Document No. 1977-2530793, Deschutes County 

Official Records  
Where it abuts or provides access to the subject property, NE 33rd Street meets the 
minimum local road standards given in Deschutes County Code (DCC) 17.48A. 
 
NE Coyner Avenue 

• Road Status                                      Local Access Road, Non-County Maintained 
• Surface Type                                    Unimproved 
• Surface Width                                  NA 
• Functional Classification                Rural Local 
• Right of Way Width                         30 ft. 
• Right of Way Instrument               Lake Park Estates Subdivision Plat (1971) 

 
Where it abuts or provides access to the subject property, NE Coyner Avenue does not meet 
the minimum local road standards given in Deschutes County Code (DCC) 17.48A, which 
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would include a 20 ft.-wide aggregate-surfaced road centered within a 60 ft.-wide public right 
of way.  The existing 30 ft.-wide public right of way exists south of the subject property and 
was dedicated with the Lake Park Estates subdivision plat.  The properties within Lake Park 
Estates that abut the NE Coyner Avenue right of way along the properties’ northern 
boundaries are all accessed by NE Butler Avenue, a public road that abuts the southern 
boundaries of said properties.  The easterly terminus of the road right of way is the North 
Unit Main Canal right of way.  The Road Department has considered the need to improve NE 
Coyner Avenue along the entire frontage of the subject property and has determined that 
approval of the proposed partition should not be subject to road surface improvement 
requirements because the proposed parcels will be served with access via Oneil Highway. 
However, dedication of an additional 30 ft. of public right of way north of the south line of 
Section 25 along the entire frontage of the subject property should still be required to 
provide the full 60 ft. right of way required under DCC 17.48.100 and 17.48A to provide for 
any future installation of utility facilities or road improvements.  
 
Deschutes County Road Department requests that approval of the proposed 
modification be subject to the following conditions: 
 
Prior to final plat approval by Road Department: 
 

• Applicant shall dedicate additional right of way along the subject property’s frontage 
to NE Coyner Avenue to provide the minimum standard rural local right of way width 
of 60 ft. (30 ft. width north of the south section line of Section 35) pursuant to DCC 
17.22.030, 17.36.040, 17.36.060, 17.48.100, and 17.48A.   Applicant shall cause for the 
removal of all private property, including fences, walls, landscaping, and other 
features, from the area to be dedicated.  

• The surveyor preparing the plat shall, on behalf of the applicant, submit information 
showing the location of the existing roads in relationship to the rights of way to 
Deschutes County Road Department.  This information can be submitted on a 
worksheet and does not necessarily have to be on the final plat.  All existing road 
facilities and new road improvements are to be located within legally established or 
dedicated rights of way.  In no case shall a road improvement be located outside of a 
dedicated road right of way.  If research reveals that inadequate right of way exists or 
that the existing roadway is outside of the legally established or dedicated right of 
way, additional right of way will be dedicated as directed by Deschutes County Road 
Department to meet the applicable requirements of DCC Title 17 or other County 
road standards.  This condition is pursuant to DCC 17.24.060(E),(F), and (G) and 
17.24.070(E)(8). 

• All easements of record or existing rights of way shall be noted on the final partition 
plat pursuant to DCC 17.24.060(E),(F), and (H). 

• Applicant shall submit plat to Road Department for approval pursuant to DCC 
17.24.060(R)(2), 100, 110, and 140. 
 

Please let me know if there are any questions regarding these comments. 
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Deschutes County Building Division, Randy Scheid 
 

NOTICE: The Deschutes County Building Safety Divisions code mandates that Access, Egress, 
Setbacks, Fire & Life Safety, Fire Fighting Water Supplies, etc. must be specifically addressed 
during the appropriate plan review process with regard to any proposed structures and 
occupancies. 
 
Accordingly, all Building Code required items will be addressed, when a specific structure, 
occupancy, and type of construction is proposed and submitted for plan review. 

 
Deschutes County Senior Transportation Planner, Peter Russell (Initial Comments) 
 

I have reviewed the transmittal materials for 247-23-000249-MC to modify the previously 
approved partition and two (2) non-farm dwellings (247-21-000593-MP/594-CU/595-CU) 
regarding access to the subject property; the modification is to have the access occur at a 
location approved by the Oregon Department of Transportation (ODOT) of NE O’Neil Way, 
aka O’Neil Highway.  The 242.49-acre parcel lies in the Exclusive Farm Use (EFU) zone and is 
located at 4180 NE O’Neil Way, aka County Assessor’s Map 14-13-25, Tax Lot 1200.         
 
The property abuts NE O’Neil Way, a state highway under the jurisdiction of the Oregon 
Department of Transportation (ODOT) functionally classified as a principal arterial.  Thus, the 
access permit requirements of DCC 17.48.210(A) do not apply.  The applicant will need to 
obtain access permits from ODOT and provide copies to the County.   The public road right 
of way dedications for NE Coyner, as set forth in Condition of Approval #17 of File 247-21-
000593-MP/594-CU/595-CU and as described in the Road Department’s comments on that 
2021 application shall remain in force.  
 
Board Resolution 2013-020 sets a transportation system development charge (SDC) rate of 
$5,088 per p.m. peak hour trip.  County staff has determined a local trip rate of 0.81 p.m. 
peak hour trips per single-family dwelling unit; therefore the applicable SDC is $4,115 ($5,080 
X 0.81).   The SDC is due prior to issuance of certificate of occupancy; if a certificate of 
occupancy is not applicable, then the SDC is due within 60 days of the land use decision 
becoming final.  The SDC is for informational purposes only as the SDC is only triggered when 
new development occur 
 
THE PROVIDED SDC AMOUNT IS ONLY VALID UNTIL JUNE 30, 2021[2023].  DESCHUTES 
COUNTY’S SDC RATE IS INDEXED AND RESETS EVERY JULY 1.  WHEN PAYING AN SDC, THE 
ACTUAL AMOUNT DUE IS DETERMINED BY USING THE CURRENT SDC RATE AT THE DATE THE 
BUILDING PERMIT IS PULLED. 
 
ON JULY 1, 2023, THE SDC RATE GOES UP TO $5,406 PER P.M. PEAK HOUR TRIP AND THE SDC 
FOR A SINGLE-FAMILY HOME WILL BE $3,853 ($4,379 X 0.81) AND THAT SDC AMOUNT WILL 
BE GOOD THROUGH JUNE 30, 2024. 
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AGAIN THE ABOVE SDC AMOUNTS ARE INFORMATIONAL ONLY; THE SDC IS ONLY TRIGGERED 
WHEN NEW DEVELOPMENT OCCURS. 
 

Deschutes County Senior Transportation Planner, Peter Russell (Revised Comments) 
 

In coordination with the Road Department and based on new materials that have come to 
the County’s attention plus relevant Deschutes County Code, staff would recommend 
denying the modification of the partition at 4180 NE O’Neil Way, aka County Assessor’s Map 
14-13-25, Tax Lot 1200.  The partitioning was originally approved under 247-21-000593-
MP/594-CU/595-CU with access via Coyner, a local road.  The modification seeks to change 
the access from Coyner to O’Neil Highway, a State facility, and remove the previous 
requirement to improve the section of Coyner to the site’s driveway and dedicate right of 
way for the remaining frontage. 
 
The applicant did not appeal the original approval in file 247-21-000593-MP/594-CU/595-CU 
to challenge any of the conditions of approval therein. The decision and conditions are thus 
final, per DCC 22.28.010.C. County Legal advises that the proposed modification appears to 
be an inappropriate substitute for an appeal and, thus, a collateral attack on the original 
approval, contrary to DCC 22.36.040.B (“A modification shall not be filed as a substitute for 
an appeal….). The County cannot now consider an application that requires a determination 
that the access and conditions related thereto in the original, unappealed approval should 
be changed. See Landwatch Lane County v. Lane County, 79 Or LUBA 65, 72-73 (2019). 
 
On this basis alone, the application may be denied. However, additional analysis is included 
in this memorandum which provides additional, alternate bases for denial. 
 
New materials have come to the County’s attention 
The applicant submitted a letter from the Oregon Department of Transportation (ODOT) 
dated Feb. 23, 2023, approving a new access from the property to the O’Neil Highway.  The 
access would serve two new lots.  The applicant submitted just this letter to the County as 
part of its April 7, 2023, application. 
 
Yet, ODOT had issued a second letter on Feb. 27, 2023, clarifying that the access approval to 
the O’Neil Highway was conditional and would be based on local approval of the land use.  
The applicant did not supply this letter as a portion of its April 7, 2023, application.  However, 
ODOT based its findings for allowing the highway access on the incorrect assumption that 
the property had been denied access to a County road and thus there was no alternate 
access to the site.  Yet, the County in its Sept. 21, 2021, decision, set Condition of Approval 
#12 requiring the applicant to apply for a driveway permit from Deschutes County to access 
Coyner.  At Condition of Approval #8, the County required the portion of Coyner that led to 
the driveway to be improved with gravel and right of way dedication. Clearly, the County 
intent was to allow the access to Coyner.  
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Given there was an essentially approved access to Coyner, a local road, ODOT would not 
have needed to review the potential access onto a State highway with its higher speeds and 
volumes.    
 
New accesses to arterials prohibited by County code 
Deschutes County Code (DCC) 17.48.210(B) prohibits new access to arterials or collectors 
unless there is no possible means of access to the parcel.  The County’s Transportation 
System Plan (TSP) defines O’Neil as a Principal Arterial as does Title 17.  All State highways 
are principal arterials. The County defines Coyner as a local road.  Coyner abuts the southern 
edge of the property and the applicant’s site plan in 247-21-000593-MP/594-CU/595-CU) 
showed the two new lots accessing Coyner.  Additionally, the County’s approval of that 2021 
application required improving a portion of Coyner that would serve the two new lots and 
dedication right of way for the remaining frontage.  Clearly, Coyner provides a means to 
access the new parcels.   
 
By applying to remove the access to Coyner, the applicant is basically forming a self-created 
hardship to then seek access onto O’Neil.  From a perspective of the safety of the traveling 
public, an access onto a low-volume, low speed local road is superior to an access onto a 
high-speed, higher-volume arterial that is a State highway. 
 
County code requires right of way dedication  
Coyner is of substandard width, being 30 feet wide while DCC 17.48 Table A requires 60 feet 
of right of way for a local.  The County believes requiring a 30-foot dedication the full length 
of the property is consistent with County code. 
 
DCC 17.36.080 states “[W]hen necessary to give access to or permit a satisfactory future 
division of adjoining land, streets shall be extended to the boundary of the subdivision or 
partition.”  DCC 17.48, Table A sets gravel as the improvement for partitions that average 10 
acres or more in size.  The County will only require improving and graveling the segment of 
Coyner from the west end of the property to the driveway for the new lots, which is 
proportionate.   Only traffic from the two lots will drive on the graveled portion, so that is 
both a rational nexus and roughly proportionate.   
 
Conclusion 
Based on the incorrect information ODOT used to approve the second access onto O’Neil 
Highway, the incomplete information the County received in the application regarding 
ODOT’s access permit, and the requirements of County, and that the applicant never timely 
appealed the conditions of approval, the modification should be denied. 

 
The following agencies did not respond to the notice: Deschutes County Assessor, Deschutes 
County Environmental Soils Division. 
 
PUBLIC COMMENTS: The Planning Division mailed notice of the modification of conditions 
application to all property owners within 750 feet of the subject property on April 13, 2023. The 
applicant also complied with the posted notice requirements of Section 22.24.030(B) of Title 22. The 
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applicant submitted a Land Use Action Sign Affidavit indicating the applicant posted notice of the 
land use action on April 21, 2023. No public comments were received. 
 
 
III. FINDINGS & CONCLUSIONS 
 
Title 22, Deschutes County Development Procedures Ordinance 
 
Chapter 22.36, Limitations on Approvals 
 

Section 22.36.040, Modification of Approval. 
 

A. An applicant may apply to modify an approval at any time after a period of six 
months has elapsed from the time a land use action approval has become final. 

 
FINDING: A period of six months has elapsed from the time the subject land use action approval 
became final, October 3, 2021. 
 

B. Unless otherwise specified in a particular zoning ordinance provision, the grounds 
for filing a modification shall be that a change of circumstances since the issuance 
of the approval makes it desirable to make changes to the proposal, as approved. A 
modification shall not be filed as a substitute for an appeal or to apply for a 
substantially new proposal or one that would have significant additional impacts 
on surrounding properties. 

 
FINDING: The applicant’s burden of proof states: 
 

The applicant is revising the proposed access location for the newly created parcels following 
ODOT approval of the proposed access location. Exhibit 1 (ODOT approval). There is no 
significant impact to the surrounding properties, as the proposed partition of the property 
is the same, and ODOT has approved the proposed access location. Exhibit 1. There is no 
proposal that constitutes and [sic] “appeal” from the original decision. The attached Exhibit 
2 shows the location of the access approved by ODOT. 

 
Staff notes comments received by Deschutes County Senior Transportation Planner, Peter Russell 
state: 
 

…The applicant did not appeal the original approval in file 247-21-000593-MP/594-CU/595-
CU to challenge any of the conditions of approval therein. The decision and conditions are 
thus final, per DCC 22.28.010.C. County Legal advises that the proposed modification 
appears to be an inappropriate substitute for an appeal and, thus, a collateral attack on the 
original approval, contrary to DCC 22.36.040.B (“A modification shall not be filed as a 
substitute for an appeal….). The County cannot now consider an application that requires a 
determination that the access and conditions related thereto in the original, unappealed 
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approval should be changed. See Landwatch Lane County v. Lane County, 79 Or LUBA 65, 72-
73 (2019). 
 
On this basis alone, the application may be denied. However, additional analysis is included 
in this memorandum which provides additional, alternate bases for denial… 
 

Staff notes County legal has advised that the proposed modification appears to be an inappropriate 
substitute for an appeal, as copied above.  
 
For this reason, staff recommends the Hearings Officer deny this application under this criterion.  
 

C. An application to modify an approval shall be directed to one or more discrete 
aspects of the approval, the modification of which would not amount to approval of 
a substantially new proposal or one that would have significant additional impacts 
on surrounding properties. Any proposed modification, as defined in DCC 22.36.040, 
shall be reviewed only under the criteria applicable to that particular aspect of the 
proposal. Proposals that would modify an approval in a scope greater than 
allowable as a modification shall be treated as an application for a new proposal. 

 
FINDING: The applicant’s burden of proof states: 
 

The modification is only to change the access location for the two approved new parcels. The 
county already approved the partition to create two (2) new parcels. The proposed 
modification to the access does not substantially change the approved 3 lot partition. ODOT 
has approved the proposed access point for the new parcels which saves the owner the 
development costs for right of way improvements and right of way dedication required in 
the original conditions of approval. 
 
Deschutes County Senior Transportation Planner, Peter Russell, stated 
 

The property abuts NE O’Neil Way, a state highway under the jurisdiction of the 
Oregon Department of Transportation (ODOT) functionally classified as a principal 
arterial. This [sic], the access permit requirements of DCC 17.48.210(A) do not apply. 
The applicant will need to obtain access permits from ODOT. 
 

(Decision page 5) 
 
In compliance with this comment, the applicant has obtained the required access permit 
from ODOT to take access from NE O’Neil Way. (Exhibit 1) Accordingly, DCC 17.48.210(A) does 
not apply. 
 
The applicant does not propose any access from NE Coyner Avenue, and therefore there is 
no related nexus to require any dedication of right of way to the public for the public use 
and benefit, and there are no improvements required of NE Coyner Avenue because the 
newly created parcels will not use NE Coyner Avenue for any purpose. 
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The subject property front[s] on NE O’Neil Way, and will take direct access from NE O’Neil 
Way. Therefore, the applicant requests that the County modify the approval to remove any 
conditions requiring dedication of the private property to the public for right of way and any 
requirement to improve NE Coyner Avenue (See Decision at page 6-7, 37-38, Cody Smith, 
Deschutes County Road Department County Engineer, analysis of right of way dedication 
and road improvement if NE Coyner used for development benefit.) 
 
The applicant requests modification of the following conditions of approval to the extent the 
requirements thereof are negated by the proposed direct access from NE O’Neil Way, public 
right of way: …  

 
Staff notes comments received by Deschutes County Senior Transportation Planner, Peter Russell 
state: 
 

… New materials have come to the County’s attention 
The applicant submitted a letter from the Oregon Department of Transportation (ODOT) 
dated Feb. 23, 2023, approving a new access from the property to the O’Neil Highway.  The 
access would serve two new lots.  The applicant submitted just this letter to the County as 
part of its April 7, 2023, application. 
 
Yet, ODOT had issued a second letter on Feb. 27, 2023, clarifying that the access approval to 
the O’Neil Highway was conditional and would be based on local approval of the land use.  
The applicant did not supply this letter as a portion of its April 7, 2023, application.  However, 
ODOT based its findings for allowing the highway access on the incorrect assumption that 
the property had been denied access to a County road and thus there was no alternate 
access to the site.  Yet, the County in its Sept. 21, 2021, decision, set Condition of Approval 
#12 requiring the applicant to apply for a driveway permit from Deschutes County to access 
Coyner.  At Condition of Approval #8, the County required the portion of Coyner that led to 
the driveway to be improved with gravel and right of way dedication. Clearly, the County 
intent was to allow the access to Coyner.  
 
Given there was an essentially approved access to Coyner, a local road, ODOT would not 
have needed to review the potential access onto a State highway with its higher speeds and 
volumes.    
 
New accesses to arterials prohibited by County code 
Deschutes County Code (DCC) 17.48.210(B) prohibits new access to arterials or collectors 
unless there is no possible means of access to the parcel.  The County’s Transportation 
System Plan (TSP) defines O’Neil as a Principal Arterial as does Title 17.  All State highways 
are principal arterials. The County defines Coyner as a local road.  Coyner abuts the southern 
edge of the property and the applicant’s site plan in 247-21-000593-MP/594-CU/595-CU) 
showed the two new lots accessing Coyner.  Additionally, the County’s approval of that 2021 
application required improving a portion of Coyner that would serve the two new lots and 
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dedication right of way for the remaining frontage.  Clearly, Coyner provides a means to 
access the new parcels.   
 
By applying to remove the access to Coyner, the applicant is basically forming a self-created 
hardship to then seek access onto O’Neil.  From a perspective of the safety of the traveling 
public, an access onto a low-volume, low speed local road is superior to an access onto a 
high-speed, higher-volume arterial that is a State highway. 
 
County code requires right of way dedication  
Coyner is of substandard width, being 30 feet wide while DCC 17.48 Table A requires 60 feet 
of right of way for a local.  The County believes requiring a 30-foot dedication the full length 
of the property is consistent with County code. 
 
DCC 17.36.080 states “[W]hen necessary to give access to or permit a satisfactory future 
division of adjoining land, streets shall be extended to the boundary of the subdivision or 
partition.”  DCC 17.48, Table A sets gravel as the improvement for partitions that average 10 
acres or more in size.  The County will only require improving and graveling the segment of 
Coyner from the west end of the property to the driveway for the new lots, which is 
proportionate.  Only traffic from the two lots will drive on the graveled portion, so that is 
both a rational nexus and roughly proportionate… 
 

Staff understands approval from ODOT (Exhibit E) is conditionally approved pending local land use 
approval. The subject modification of conditions application has not been approved; for this reason, 
staff finds access approval from ODOT is not finalized, and is pending approval of the subject 
modification of conditions application.  
 
Additionally, staff notes DCC 17.48.210(B) prohibits new access to arterials or collectors unless there 
is no other possible means of accessing the parcel. Staff finds approval of file no. 247-21-000593-
MP, 594-CU, 595-CU approved access to the newly created parcels via NE Coyner Avenue, a local 
road. Given the approved local road access, staff believes that the standards of DCC 17.48.210(B) 
are not met. 
 
Finally, staff finds file no. 247-21-000593-MP, 594-CU, 595-CU approved access to the newly created 
parcels via NE Coyner Avenue, with conditions, as described herein. ODOT Staff Report; Findings of 
Fact (Exhibit C) states: 
 

… Access off the local road system has been denied by the county and cannot be approved 
without site improvements that exceed what is reasonable for the partition of the two lots… 
 
(Exhibit C, page 9) 

 
It is unclear to staff whether the ODOT comments above are accurate; specifically, that the County 
did not deny access off the local road system, and whether or not ODOT views the conditions of 
approval – those that require road improvements and right of way dedication – to provide an 
essential nexus and are roughly proportionate to the approved partition.  
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For these reasons, staff recommends the Hearings Officer denies the application under this 
criterion. 
 

D. An application for a modification shall be handled as a land use action. 
 
FINDING: This application has been processed as a land use action in accordance with the 
applicable provisions of DCC Title 22. 
 
 
IV. CONCLUSION 
 
As noted above, Staff raises a number of issue areas to the Hearings Officer. Staff requests the 
Hearings Officer to determine if the application should be denied on the following issues: 

 
• Is the subject modification of conditions application an inappropriate substitute for an appeal? 

 
• Has the applicant obtained ODOT access permit approval? 

 
• Do the standards of DCC 17.48.210(B) apply? 

 
• Do the conditions of approval and findings of the County within the final land use decision – 

those that require road improvements and right of way dedication – provide an essential nexus 
and rough proportionality to the approved partition? 

 
While staff has recommended denial of this application, staff recommends the following conditions 
of any approval: 
 
V. RECCOMENDED CONDITIONS OF ANY APPROVAL 

 
For clarity, the conditions of approval that the applicant is requesting to modify and/or remove are 
separated by theme, and are copied below: 

 
Driveway Access 
 

12.  Driveway Access: Applicant or their successors in interest for the subject property 
shall obtain driveway access permits for all driveway accesses pursuant to DCC 
12.28.050 and 17.48.210(A). 

 
Road Improvement 
 

8.  Applicant shall submit road improvement plans to Road Department for approval 
prior to commencement of construction pursuant to DCC 17.40.020 and 17.48.060. 
NE Coyner Ave between NE 33rd St and Proposed Parcel 3 shall be designed to the 
minimum aggregate road surface standard pursuant to 17.48.170(A) and 17.48A, 
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which requires a 20 ft.-wide by 5 in.-depth aggregate road surface and a 45 ft.-radius 
by 5 inch-depth aggregate cul-de-sac bulb at the improved road terminus. Applicant 
may propose a turnaround facility other than a cul-de-sac bulb that will be subject to 
approval by the appropriate fire protection district. Road improvement plans shall be 
prepared in accordance with all applicable sections of DCC 17.48. 
 
9.  Road Department Signature: Applicant shall submit final improvement plans with 
all required approval signatures to Road Department. 
 
 
15. Construction of Road Improvements: Applicant shall complete road 
improvements according to the approved plans and all applicable sections of DCC 
17.48. Improvements shall be constructed under the inspection of a register 
professional engineer consistent with ORS 92.097 and DCC 17.40.040. Upon 
completion of road improvements, applicant shall provide a letter to the Road 
Department from the engineer certifying that the improvements were constructed in 
accordance with the approved plans and all applicable sections of DCC 17.48. 
 
16.  Applicant shall submit as-constructed improvement plans to Road Department 
pursuant to DCC 17.40.050. 
 

Right of Way Dedication 
 

17.  Applicant shall dedicate additional right of way along the subject property’s 
frontage to NE Coyner Avenue to provide the minimum standard rural local right of 
way width of 60 ft. (30 ft. width north of the south section line of Section 35) pursuant 
to DCC 17.22.030, 17.36.040, 17.36.060, and 17.48A.  Dedication shall also include 
area as required to provide for a minimum 50 ft.-radius right of way bulb to 
accommodate the required cul-de-sac bulb. Dedication shall be by plat declaration. 
Applicant shall cause for the removal of all private property, including fences, walls, 
landscaping, and other features, from the area to be dedicated.  
 
18.  Plat Preparation: The surveyor preparing the plat shall, on behalf of the applicant, 
submit information showing the location of the existing roads in relationship to the 
rights of way to Deschutes County Road Department. This information can be 
submitted on a worksheet and does not necessarily have to be on the final plat. All 
existing road facilities and new road improvements are to be located within legally 
established or dedicated rights of way. In no case shall a road improvement be 
located outside of a dedicated road right of way. If research reveals that inadequate 
right of way exists or that the existing roadway is outside of the legally established or 
dedicated right of way, additional right of way will be dedicated as directed by 
Deschutes County Road Department to meet the applicable requirements of DCC 
Title 17 or other County road standards. This condition is pursuant to DCC 
17.24.060(E),(F), and (G) and 17.24.070(E)(8). 
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Final Plat 
 

20.  Road Department Plat Approval: Applicant shall submit plat to Road Department 
for approval pursuant to DCC 17.24.060(R)(2), 100, 110, and 140. 

 
Should the Hearings Officer approve the request to modify some or all of the conditions of approval 
of the previously issued land use decision, staff recommends the remaining conditions of approval 
remain as written.  
 
 
VII. DURATION OF APPROVAL, NOTICE, AND APPEALS 
 
Staff recommends the Hearing Officer include specific language describing the duration of approval 
if the proposed modifications are approved. Staff understands that either an approval or denial to 
modify file nos. 247-21-000593-MP, 594-CU, 595-CU would have no impact on the original duration 
of approval as outlined both in that decision and in DCC Title 22. 
 
 
 
DESCHUTES COUNTY PLANNING DIVISION 

 
Written by: Dan DiMarzo, Assistant Planner 

 
Reviewed by: Will Groves, Planning Manager 
 
 
Attachment(s): 

1.  Exhibit A (247-21-000593-MP, 594-CU, 595-CU FD) 
2.  Exhibit B (ODOT Application for State Highway Approach) 
3.  Exhibit C (ODOT Staff Report; Findings of Fact) 
4.  Exhibit D (ODOT Approval Letter) 
5.  Exhibit E (ODOT Conditional Approval Letter) 
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owner agent inCareOf address cityStZip type cdd id
Kilpatrick Consulting LLC 13790 NW O'Neil Highway Redmond, OR 97756 FD 21-593-MP, 594-CU, 595-CU
Simmons Brothers LLC 139 NW 3rd St Prineville, OR 97754 FD 21-593-MP, 594-CU, 595-CU













owner agent inCareOf address cityStZip type cdd id
Kilpatrick Consulting LLC 13790 NW O'Neil Highway Redmond, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
Simmons Brothers LLC 139 NW 3rd St Prineville, OR 97754 NOD 21-593-MP, 594-CU, 595-CU
DESCHUTES CO. ASSESSOR ELECTRONIC NOD 21-593-MP, 594-CU, 595-CU
DESCHUTES CO. BUILDING SAFETY ELECTRONIC NOD 21-593-MP, 594-CU, 595-CU
DESCHUTES CO. ENVIRONMENTAL SOILS DIV. ELECTRONIC NOD 21-593-MP, 594-CU, 595-CU

DESCHUTES CO. ROAD DEPT.
CODY 
SMITH ELECTRONIC NOD 21-593-MP, 594-CU, 595-CU

DESCHUTES CO. SR. TRANS. PLANNER
PETER 
RUSSELL ELECTRONIC NOD 21-593-MP, 594-CU, 595-CU

PROPERTY ADDRESS COORDINATOR ELECTRONIC NOD 21-593-MP, 594-CU, 595-CU

REDMOND FIRE & RESCUE

Ken Kehma 
(ken.kehmn
a@redmond
fireandrescu
e.org) Jeff 
Puller 
(jeff.puller@
redmondfire
andrescue.o
rg) Wade 
Gibson 
(Wade.Gibs
on@redmon
dfireandresc
ue.org) 341 NW DOGWOOD AVE Redmond, OR 97756 NOD 21-593-MP, 594-CU, 595-CU

ZACHARY & ELIZABETH RUSSELL JOINT TRUST

RUSSELL, 
ZACHARY J 
& 
ELIZABETH A 
TTEES 3065 NE O'NEIL WAY REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU

LEE PROPERTY MANAGEMENT LLC 4725 NE ONEIL WAY REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
SANDERS, VIRGINIA B 5910 NE 41ST ST REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
BENNETT, TODD D 3905 NE ONEIL WAY REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
HOWARD, JOSEPH W 3639 NE ONEIL WAY REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
LAMB, CHARLES F JR & CATHERINE L 3361 NE ONEIL WAY REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
NOBLE, MATTHEW A & TAMARA E 5837 NE 41ST ST REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
SPENCER, STUART MICHAEL & NANCY LYNN 5603 NE 41ST ST REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
EDMONDS, DOUG & BARBARA PO BOX 919 REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
APRILL,GARY E & TONI PO BOX 789 REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
ELROD FARMS LLC 64940 19TH ST BEND, OR 97701 NOD 21-593-MP, 594-CU, 595-CU
DEVORE, CHARLES & KATHERINE 5055 NE 33RD ST REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
REDMOND TALLOW CO PO BOX 1014 REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
GULLEY,MICHAEL D & BARBARA D PO BOX 1066 REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
KEEN,DEBORAH L 4703 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
ZORRILLA, HARRY R & MYERS, EILEEN M 4623 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
WILSON, ALI F 4656 NE 45TH ST REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
FARMER,ADAM P & KUEHN,DYAN R PO BOX 2272 REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU



CLARK, PATRICK & MOLLY 4285 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
SCHULTZ, PATRICIA A ET AL 775 NW 35TH ST REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
PANGELINAN,ROBIN J & JUNE A 4624 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
DAVIES, JENNIFER R & BENJAMIN J 63585 DESCHUTES MARKET RD BEND, OR 97701 NOD 21-593-MP, 594-CU, 595-CU
PIERSON,TERRY L & KELLIE A 1075 N FALDO WAY EAGLE, ID 83616 NOD 21-593-MP, 594-CU, 595-CU
SIMMONS BROTHERS LLC PO BOX 400 PRINEVILLE, OR 97754 NOD 21-593-MP, 594-CU, 595-CU
LARSON,CONNIE M & JAMES O 4155 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
STILES,JASON ALAN & JOANNE 4075 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
GUERNSEY, MAX EDWIN GERALD III 752 VISCANIO PL LAS VEGAS, NV 89138 NOD 21-593-MP, 594-CU, 595-CU
BRAD CARRELL LIV TRUST PO BOX 1914 REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
BESSEY, J LORAINE ET AL PO BOX 300 REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
WILLIAMS, CHARLES M 3555 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
PETE,DAVID S & BERNADINE L %BERNADINE L PETE TRUSTEE (A) 3411 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
DAVIS, CHRISTOPHER J & CYNTHIA ANN 4750 NE 33RD ST REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
SCHMITT, DANIEL & JENNIFER 3840 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
BARTLETT, JAMES E & LISA A 3760 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU

BRIAN L & DORTHEA L SAY REV LIVING TRUST

SAY, BRIAN 
L & 
DORTHEA L 
TTEES 3650 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU

BARNETT FAMILY TRUST

BARNETT, 
DAVID & 
JENNIFER 
TTEES 3450 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU

SWAGGER, NICK & JESSICA 4582 NE 33RD ST REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
HARRANG, JON P & SHAWN L 4554 NE 40TH ST REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU

CAROL F GILBERT TRUST

GILBERT, 
CAROL F 
TTEE 4990 NE ONEIL WAY REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU

WILLIAMS, RICKY D & MARY E 4797 NE BUTLER AVE REDMOND, OR 97756 NOD 21-593-MP, 594-CU, 595-CU
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Oregon
Tina Kotek, Governor 

Department of Transportation 
ODOT District 10 

63055 N. Highway 97,  Bldg. K 
Bend, OR 97703 

(541) 388-6054
Fax: (541) 388-6022 

Kristin.L.THELEN@odot.oregon.gov 
February 23, 2023 

Hank Simmons 
Simmons Brothers LLC by Jordan Simmons 
139 NW Third St. 
Prineville, OR  97754 

Subject: Approval of Application for State Highway Approach  
(Standard Drawings and Plans) 
Highway Number 370, (O'Neil),  
at Mile Point 2.88 
Application Number 93027 

Dear Hank Simmons: 

Approval of Application for State Highway Approach 

I am pleased to inform you that the Oregon Department of Transportation (ODOT) has approved your 
Application for State Highway Approach, which means the department has successfully reached a 
final decision about the location and concept for the approach that satisfy the department’s basic 
safety and operations standards. 

Remaining Actions to be Completed Prior to 
Issuance of Construction Permit 

To ensure that your approach design and the construction process allow for continuing safe highway 
operations during and after construction, the following actions must be completed before ODOT can 
issue the required Permit to Construct a State Highway Approach: 

1. ODOT will provide you and your contractor with drawings and plans designed and
approved by ODOT, Preliminary Construction Specifications letter.

2. ODOT will provide you and your contractor with construction specifications to
accompany the drawings and plans.  The Preliminary Construction Specifications  letter
will also address requirements for liability insurance and performance bond. [OAR 734-
051-5020(2)(a)]  [OAR 734-051-5060]

3. You (or your contractor if he is a designated agent) will sign and return the construction
specifications to ODOT signifying your acceptance of the terms.  [OAR 734-051-
5020(2)(a)&(c)]

4. You or your contractor will provide evidence of insurance and bond.  [OAR 734-051-
5020(2)(d)]

File Code: PMT 4-15 
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Approval of Application for State Highway Approach  
   

Highway Number 370, (O'Neil), at Mile Point 2.88 
  Application Number 93027. 

Thursday, February 23, 2023 
Page 2 

 
 

5. ODOT will issue a Permit to Construct a State Highway Approach which authorizes the 
work to be accomplished and describes in detail how to communicate with ODOT 
before and after construction.  [OAR 734-051-5020(5)] 

 
You may not initiate any construction in the ODOT right-of-way until all of these steps have 
been fulfilled.  [OAR 734-051-5020(3)] 
 
Throughout the process, ODOT will notify you when the next item is needed.   
 
 
 
Kristin Thelen, Permit Specialist 
ODOT District 10 
63055 N. Highway 97,  Bldg. K  
Bend, OR 97703 
 
 
 



Oregon
Tina Kotek, Governor 

Department of Transportation 
ODOT District 10 

63055 N. Highway 97,  Bldg. K 
Bend, OR 97703 

(541) 388-6054
 Fax: (541) 388-6022 

Kristin.L.THELEN@odot.oregon.gov 
February 27, 2023 

Hank Simmons 
Simmons Brothers LLC by Jordan Simmons 
139 NW Third St. 
Prineville, OR  97754 

Subject: Notice of Conditional Approval for State Highway Approach, 
Without Permission to Construct 

     Highway Number 370, (O'Neil),  
at Mile Point 2.88 
Application Number 93027 

Dear Hank Simmons: 

Approval of Application for State Highway Approach 

I am pleased to inform you that the Oregon Department of Transportation (ODOT) has 
conditionally approved your Application for State Highway Approach, which means 
ODOT has reached a final decision about the location and concept for the approach that 
satisfy the department’s basic safety and operations standards. 

Pursuant to OAR 734-051-3040(8)(a), your Application for State Highway Approach 
Application number 93027, is conditionally approved subject to receipt of the following 
materials: 

A copy of the final local jurisdiction’s land use approval, including the approved 
site plan and project description. 

It is important that the plans and project description approved by your local 
jurisdiction are consistent with the plans submitted to ODOT.  If the approach location 
on the locally approved plans and project description varies from the plans submitted to 
ODOT, it may be necessary to reapply to ODOT for the highway approach or request 
approval of a modified site plan from the local jurisdiction. 

A copy of this letter has been sent to the local jurisdiction because ODOT and your local 
jurisdiction are required to coordinate on matters involving land development.  ODOT’s 
coordination rule is set forth in OAR 734-051-1030(3) 1. 

1   If you would like a complete copy of the Chapter 734 Division 51 Rules, you may obtain them by either visiting our 
    website at: http://www.odot.state.or.us/tdb/planning/access_mgt/ or by contacting ODOT’s Rules Coordinator,  
    Brenda Trump, at (503) 945-5278 
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Notice of Conditional Approval for State Highway Approach 
Highway Number 370, (O'Neil), at Mile Point 2.88 

  Application Number 93027. 
Monday, February 27, 2023 

Page 2 
 

 

Your submittal deadline will be no later than 5:00 p.m. on 04/28/2023,  sent to the 
following address: 
 

  Kristin Thelen, Permit Specialist 
ODOT District 10 

  63055 N. Highway 97,  Bldg. K 
  Bend, OR 97703 

 
Under Oregon Administrative Rule (OAR) 734-051-3040(7)(c), you are required to 
submit the requirements or request a time extension by the submittal deadline or the 
conditional approval of your application will expire.  If necessary, the Department 
may extend the time for your submittal if both you and the Department agree in writing 
before the deadline listed above.  Please contact me if you would like to request an 
extension of time. 
 
PLEASE NOTE:  This conditional approval is an approval of your concept plan 
only.  It is NOT a construction permit. 
 

Remaining Actions to be Completed Prior to  
Issuance of Construction Permit 

 
After we have received the local land use approval with site plan and project description 
as described above, the District Office will contact you regarding the next steps. 
To give you a heads up when your Land Use approval is complete with the Local 
Jurisdiction, your next steps with ODOT will be dealing with the following approval 
process: 

 
  Notice of Denial of Application for State Highway Approach,  

Findings, and Appeal Options    
 

  Approval of Application for State Highway Approach  
 (Standard Drawings and Plans) (Attached)    
 

  Mitigation Required for Issuance of State Highway Approach Permit 
(with Appeal Rights) (Attached)    

 
  Approval of Application for State Highway Approach 

(Custom Drawings and Plans) (Attached)    
 
or 

 
  Approval of Application for TEMPORARY State Highway Approach 

(Attached)    
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If you have any questions about the content of this letter or specifically about what we 
are asking for, please feel free to contact me at (541) 388-6054. 
 
Sincerely, 
 
 
 
Kristin Thelen, Permit Specialist 
ODOT District 10, Maintenance Office 
 
c: Jim Scholtes, District Manager 

David Knitowski, Regional Access Management Engineer 
Haleigh King, Local Government Official 
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