COMMUNITY DEVELOPMENT

MEMORANDUM
TO: Board of County Commissioners (“Board”)
FROM: Caroline House, Senior Planner
DATE: January 25, 2023
RE: Public Hearing: Board Review of Two Appeals of a Modification Request to the

Thornburgh Destination Resort's Fish & Wildlife Management Plan (“FWMP")

On February 1, 2023, the Board will conduct a public hearing to review two appeals of a Hearing
Officer's decision denying a Modification request to the Thornburgh Destination Resort's FWNMP.

l. BACKGROUND

The Deschutes County Code (DCC) establishes a three-step review process for all destination resorts
as shown in Figure 1 below. Each step builds on the previous step and the review process becomes
increasingly more detailed. Additionally, the DCC has several code provisions that establish the
process(es) and requirements for a resort developer to modify an approved Conceptual Master Plan
(CMP), Final Master Plan (FMP), Site Plan, or Tentative Plan (i.e. a subdivision approval).

As part of the CMP and/or FMP review process, destination resorts are required to develop
mitigation plans to demonstrate any negative impacts on fish and wildlife resources will be
mitigated to ensure there is “no net loss” of habitat pursuant to DCC 18.113.070(D). This standard
is frequently referred to as the County’s “no net loss” standard. In this case, the Thornburgh Resort
(“Resort”) developed several mitigation plans, including the existing FWMP (“2008 FWMP"), to
address the “no net loss” standard.

The Resort's FWMP establishes a set of requirements designed to mitigate impacts on fish habitat.
These mitigation measures address both water quantity (volume) and quality (thermal) impacts on
nearby streams and rivers from the Resort pumping groundwater for its on-site use.
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Figure 1 - Three-Step Review Process for Destination Resorts
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1. SUBJECT APPLICATION

In August 2022, the developer of the Resort (“Applicant”) applied for a Modification to replace the
2008 FWMP with a new FWMP (“2022 FWMP”). After the initial public hearing, a Hearings Officer
denied the Resort's Modification request based on the following two key issues:

1. The Hearings Officer found input on the 2022 FWMP from the Oregon Department of Fish &
Wildlife (“ODFW") is a relevant evidentiary consideration in determining if the “No Net Loss”
standard is met. However, the Resort did not provide ODFW enough time to review the 2022
FWMP and submit a meaningful response.

2. The 2022 FWMP does not contain clear, objective and enforceable compliance language, and
for this reason, there can be no assurance that the 2022 FWMP is likely or reasonably certain
to succeed at achieving the County's “No Net Loss” requirement.

As part of this decision, the Hearings Officer made a number of interpretative decisions that will
likely impact future development of the Resort and potentially other land use applications in
Deschutes County.

1] APPEALS

The Applicant and Annunziata Gould (“Appellant”) both filed appeals of the Hearings Officer’s
decision. Please refer to the attached Notices of Appeal for the specific appeal issues each party has
raised.
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VL. SCOPE OF REVIEW

The Board has agreed to hear the appeals de novo. This means the Board can consider the record
developed as part of the initial Hearings Officer's review and consider new evidence and testimony
submitted by the Applicant, Appellant, parties and interested persons.

V. BOARD OPTIONS

At the conclusion of the Public Hearing, the Board can choose one of the following options:

1. Continue the hearing to a date and time certain;

2. Close the oral portion of the hearing and leave the written record open to a date and time
certain;

Close the hearing and commence deliberations; or

4. Close the hearing and schedule deliberations for a date and time to be determined.

w

VL. 150-DAY LAND USE CLOCK

The 150" day on which the County must take final action on these applications is March 12, 2023,
unless the Applicant requests an extension of the 150-day land use clock.

VIl. RECORD

The record for the subject application and appeals is as presented at the following Deschutes
County Community Development Department website:

https://www.deschutes.org/cd/page/247-22-000678-mc-thornburgh-destination-resort-
modification-cmpfmpfwmp

Attachments:

1. Hearings Officer Decision - 247-22-000678-MC
2. 2022 FWMP

3. Notice of Appeal - Applicant

4. Notice of Appeal - Gould
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Mailing Date:
Tuesday, December 20, 2022

HEARINGS OFFICER DECISION
FILE NUMBER: 247-22-000678-MC

SUBJECT PROPERTY: The entirety of the Thornburgh Destination Resort located at:

Address Deschutes Co. Assessor
Map & Tax Lot Number
11800 Eagle Crest Blvd, Redmond, OR 97756 15-12-00, TL 5000
11810 Eagle Crest Blvd, Redmond, OR 97756 15-12-00, TL 5001
11820 Eagle Crest Blvd, Redmond, OR 97756 15-12-00, TL 5002
67205 Cline Falls Rd, Redmond, OR 97756 15-12-00, TL 7700
67705 Cline Falls Rd, Redmond, OR 97756 15-12-00, TL 7701
67555 Cline Falls Rd, Redmond, OR 97756 15-12-00, TL 7800
67525 Cline Falls Rd, Redmond, OR 97756 15-12-00, TL 7801*
67545 Cline Falls Rd, Redmond, OR 97756 15-12-00, TL 7900
67400 Barr Rd, Redmond, OR 97756 15-12-00, TL 8000**

* A portion of this tax lot is not included in the FMP.
** Portions of this tax lot are not included in the FMP.

OWNERS/APPLICANTS: Central Land & Cattle Company, LLC, Kameron DeLashmutt Pinnacle Utilities,
LLC

APPLICANT’S ATTORNEYS: J. Kenneth Katzaroff — Schwabe Williamson & Wyatt, PC
Liz Fancher

REQUEST: See Applicant’s Summary of Modification Request below.

STAFF CONTACT: Caroline House, Senior Planner
Phone: 541-388-6667
Email: Caroline.House@deschutes.or

RECORD: Record items can be viewed and downloaded from:
https://www.deschutes.org/cd/page/247-22-000678-mc-thornburgh-destination-resort-
modification-cmpfmpfwmp

I APPLICABLE CRITERIA

Staff, in the Staff Report, set forth the following as applicable and relevant approval criteria. Applicant,
Staff and persons in opposition disagreed as to which criteria should be considered relevant for the
review of Applicant’s 2022 FWMP modification proposal in this case. The Hearings Officer addressed
the relevant approval criteria in various decision findings below.
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Relevant Approval Criteria (per Staff Report):

Deschutes County Code (DCC)
Title 18, Deschutes County Zoning Ordinance:

Chapter 18.113, Destination Resorts Zone
Title 22, Deschutes County Development Procedures Ordinance:
Chapter 22.04, Introduction & Definitions

Chapter 22.08, General Provisions

Chapter 22.20, Review of Land Use Action Procedures
Chapter 22.28, Land Use Action Decisions
Chapter 22.36, Limitation on Approvals

1. BASIC FINDINGS

LOT OF RECORD:

The subject property has been verified as a legal lot(s) of record in previous land use decisions.

LOCATION:

The Thornburgh Destination Resort (“Resort”) is comprised of a large tract of land +/-1,970 acres in size
and includes several tax lots as shown in Table 1 and Figure 1 below.

Table 1 - Thornburgh Destination Resort Location

Map Number & Tax Lot Address

15-12-5000 11800 Eagle Crest Blvd.
15-12-5001 11810 Eagle Crest Blvd.
15-12-5002 11820 Eagle Crest Blvd.
15-12-7700 67205 Cline Falls Rd.
15-12-7701 67705 Cline Falls Rd.
15-12-7800 67555 Cline Falls Rd.
15-12-78011 67525 Cline Falls Rd.
15-12-7900 67545 Cline Falls Rd.
15-12-80002 67400 Barr Rd.

1 A portion of this tax lot is not included in the Final Master Plan (FMP) approval.
2 portions of this tax lot are not included in the Final Master Plan (FMP) approval

2
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Figure 1 — Thornburgh Destination Resort Location Map
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SITE DESCRIPTION:

The property described and displayed above (the “Subject Property) is approximately 3 miles west-
southwest of the City of Redmond. The Subject Property includes variable topography, native
vegetation, rock outcroppings and ridge tops. At this time, the Subject Property is largely undeveloped
land. However, the Applicant has started construction of access roads, other infrastructure
improvements (l.e., community water system, community sewer system, etc.), and a golf course
pursuant to prior land use approvals. In addition, the Applicant has applied for building permits for
utility facilities® and overnight lodging units (“OLUs”). The southeastern corner of the subject property is
bisected by Cline Falls Road and Barr Road bisects the southwest corner of the Resort tract.

3 staff (Staff Report, page 3) noted that these building permits are ready for issuance, but have not been issued at the time the
Staff Report was written. The Hearings Officer is uncertain as to the status of the permits.

3

BOCC Hearing Attachment 1



SURROUNDING USES:

The surrounding lands, not including other tax lots within the Subject Property, are primarily comprised
of tracts owned by the Federal Government, State of Oregon, or Deschutes County. Most of this public
land is part of the Cline Buttes Recreation Area and is zoned Exclusive Farm Use — Sisters/Cloverdale
Subzone (EFU-SC) or Open Space & Conservation (OS&C). Further northeast is the Eagle Crest
Destination Resort, and a property with an approved Surface Mining site (Site No. 252) and Wireless
Telecommunication Facility. To the east-northeast of the Subject Property are Rural Residential (RR10)
zoned lots that are generally five (5) to ten (10) acres in size. Most of these properties are developed
with a single-family dwelling and related accessory structures.

RESORT LAND USE HISTORY:

Staff, in the Staff Report, provided the following summary of the land use history associated with the
Thornburgh Resort. The summary below is included only to provide the reader of this decision Staff’s
overview of the general scope of some of the applications, decisions and appeals associated with the
Thornburgh Resort.

Conceptual Master Plan (File No. CU-05-20): On February 16, 2005, Thornburgh Resort Company, LLC
(“TRC”) applied for the Resort Conceptual Master Plan (CMP) approval for the Thornburgh
Destination Resort. The application was denied by the Hearings Officer on November 9, 2005. The
Board of County Commissioners (“BOCC”) issued Order Nos. 2005-143 and 2006-016 to call-up the
Hearings Officer decision for review. On May 11, 2006, the BOCC approved the CMP. Annunziata
Gould (“Gould”) and Steve Munson (“Munson) appealed the BOCC decision to the Land Use Board of
Appeals (LUBA / LUBA Nos. 2006-100 & 2006-101). LUBA remanded the BOCC decision on May 14,
2007 (Gould v. Deschutes County, 54 Or LUBA 2005 (2007)). The LUBA decision was appealed to the
Court of Appeals. On November 7, 2007, the Court of Appeals reversed and remanded LUBA’s
decision (Gould v. Deschutes County, 216 Or App150, 171 P3d 1017 (2007)). The result was the BOCC
decision in CU-05-20 approving the CMP was remanded to the County for further proceedings.

On April 15, 2008, the BOCC issued its decision on remand, again approving the CMP (Order No.
2008-151). Gould and Munson appealed the BOCC remand decision to LUBA on May 6, 2008 (LUBA
No. 2008-068). On September 11, 2008, LUBA affirmed the BOCC decision (Gould v. Deschutes
County, 57 Or LUBA 403 (2008)). That decision was appealed to the Court of Appeals (A140139). On
April 22, 2009, the Court affirmed LUBA’s decision (Gould v. Deschutes County, 227 Or App 601, 206
P3d 1106 (2009)). On October 9, 2009, the Oregon Supreme Court denied review (Gould v. Deschutes
County, 347 Or 258, 218 P3d 540 (2009)). On December 9, 2009, the Court of Appeals issued its
appellate judgement and the CMP received final approval as of December 9, 2009.

CMP Initiation of Use (File No. DR-11-8): On November 1, 2011, TRC applied for a Declaratory Ruling
to demonstrate the CMP had been timely initiated. The Hearings Officer found the CMP was timely
initiated. The BOCC declined to hear the appeal and Gould filed a LUBA appeal. On appeal, LUBA
remanded that decision (LUBA No. 2012-042). LUBA’s decision was affirmed by the Court of Appeals,
without opinion (Gould v. Deschutes County, 256 Or App 520, 301 P3d 978 (2013)). On remand, the
Hearings Officer found the CMP was not timely initiated. TRC appealed the Hearings Officer’s
decision to the BOCC. The BOCC issued a decision finding the CMP was initiated before the two-year
deadline expired. Gould appealed the BOCC decision to LUBA. On appeal, LUBA remanded this
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decision back to the BOCC decision on January 30, 2015 (LUBA No 2015-080). However, LUBA’s
decision was appealed and the Court of Appeals reversed and remanded stating that the express
language of the County Code requires Defendant to substantially exercise the permit conditions as a
whole, and any failure to initiate development by fully complying with the conditions should not be
the fault of the applicant, a determination of which must be based on more than just the complexity
of the process. The Court also held that the County could not interpret the County Code contrary to a
prior LUBA order in this same litigation, as the lower tribunal was bound to follow the appellate
Court’s Ruling (Gould v Deschutes County, 272 Or App 666 (2015)). Later, as part of the submitted
application materials for the Golf Course Site Plan review, the applicant included the following
clarification on the status of the remand:

“Loyal Land has not initiated a review on remand. This application is moot, however, because the
Resort’s Final Master Plan (FMP) incorporates and satisfies all conditions of the CMP and has
received final approval.”

Final Master Plan (File Nos. M-07-2/MA-08-6): Thornburgh Resort Company filed for approval of the
Resort Final Master Plan (FMP) in 2007, which was later amended in 2008. The application was
approved by the County, appealed by Gould, and subsequently remanded by LUBA to address issues
regarding the Thornburgh Wildlife Mitigation Plan (Gould v. Deschutes County, 59 Or LUBA 435
(2009)). The LUBA decision was appealed to the Court of Appeals. The Court affirmed LUBA’s decision
(Gould v. Deschutes County, 233 Or App 623, 227 P3d 759 (2010)). In 2015, on remand, the County
denied approval of the FMP. Central Land and Cattle Company, LLC (“Central”) successfully appealed
the denial and LUBA remanded the County decision (Central Land and Cattle Company v. Deschutes
County, 74 Or LUBA 326 (2016)). The Court of Appeals affirmed LUBA’s decision without opinion
(A163359). On the second remand, the FMP was approved by the County. The County decision was
appealed by Gould. The County’s approval was affirmed by LUBA (LUBA No. 2018-008, August 21,
2018) and the FMP s now final.

Tentative Plan & Site Plan - Phase A-1 Residential/OLU Lots & Utility Facilities (File Nos. 247-18-
000386-TP/247-18-000454-SP/247-18-000592-MA): In May 2018, Central filed for approval of its
Phase A-1 Tentative Plan and Site Plan review for utility facilities authorized by the CMP and FMP.
The Hearings Officer approved the request with conditions. The BOCC declined review of an appeal
(Order No. 2018-073). Gould filed an appeal to LUBA (LUBA No. 2018-140). LUBA remanded the
County’s decision on the following issue:

“On remand, the county must consider whether, without TP Condition 17, the tentative plan for
Phase A-1 satisfies the no net loss/degradation standard and whether a change in the source of
mitigation water constitutes a substantial change to the FMP approval, requiring a new application,
modification of the application, or other further review consistent with FMP and DCC destination
resort regulations.”

The LUBA remand decision was appealed to the Court of Appeals (A171603), but the appeal was
dismissed based on the filing deadline. The Court of Appeals denied reconsideration of said order of
dismissal. The Oregon Supreme Court accepted review of Court of Appeals order denying
reconsideration of the order-dismissing petition for review (S067074). The Supreme Court agreed
with Gould and instructed the Court of Appeals to hear that matter. The Court of Appeals
subsequently affirmed LUBA’s decision in LUBA No. 2018-140 (A171603). In August 2021, Central
initiated a second a remand application (file no. 247-21-000731-A). The Hearings Officer issued a
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remand decision approving 247-21-000731-A (the Tentative Plan for Phase A-1 of the Thornburgh
Destination Resort), thus clarifying and affirming the County's past approval of 247-18-000386-TP,
18-000454-SP, and 18-000542-MA. The BOCC declined review of an appeal (Order No. 2021-059).
The County’s decision was appealed to LUBA by Gould and LUBA affirmed the County’s decision
(LUBA No. 2021-112). A petition for judicial review has been filed to the Oregon Court of Appeals.

Site Plan — Phase A Golf Course (File No. 247-19-000881-SP): In December 2019, Central filed for Site
Plan approval for a golf course authorized by the CMP and FMP. In April 2020, the Deschutes County
Planning Division administratively approved the application. The BOCC called up an appeal filed by
Gould and Central Oregon LandWatch (Order No. 2020-016). The BOCC affirmed the administrative
approval on August 31, 2020. The County decision was appealed to LUBA and LUBA affirmed (LUBA
No. 2020-095). The LUBA decision was appealed by Gould to the Court of Appeals (A176353). The
Court of Appeals affirmed and the Oregon Supreme Court declined review (S069050). Therefore, the
Site Plan approval for the golf course is final.

Site Plan — Phase A 80 OLUs (File No. 247-21-000508-SP): In May 2021, Central filed for site plan
approval for 80 overnight lodging units authorized under the CMP and FMP. In September 2021, the
Deschutes County Planning Division administratively approved the site plan. An appeal was filed by
Gould, and the Hearings Officer denied the issues on appeal (file no. 247-21-000849-A) and approved
the site plan. The BOCC declined review of an appeal (Order No. 2022-002). The County’s decision
was appealed to LUBA by Gould and LUBA affirmed the County’s decision (LUBA No. 2022-013). The
Court of Appeals affirmed LUBA’s decision. It is unknown at this time if a petition for review has/will
be filed to the Oregon Supreme Court.

Site Plan - Phase A-1 Resort Facilities (File No. 247-21-000537-SP): In May 2021, Central filed for Site
Plan approval for a Welcome Center, Gatehouse, Golf Clubhouse and Community Hall authorized
under the CMP and FMP. In November 2021, the Deschutes County Planning Division
administratively approved the Site Plan. An appeal was filed by Gould, and the Hearings Officer
denied the issues on appeal (file no. 247-21-001009-A) and approved the site plan. The BOCC
declined review of an appeal (Order No. 2022-012). The County’s decision was appealed to LUBA by
Gould and LUBA affirmed the County’s decision (LUBA No. 2022-026). A petition for judicial review
has been filed to the Oregon Court of Appeals.

Modification of FMP — OLU Ratio (File No. 247-21-000553-MC): In June 2021, Central filed a
Modification to amend the ratio of OLUs per single-family dwelling unit (from 2:1 to 2.5:1) and
related bonding requirements. In October 2021, the Deschutes County Planning Division
administratively approved the modification. An appeal was filed by Gould, and the Hearings Officer
denied the issues on appeal (file no. 247-21-000920-A) and approved the Modification. The BOCC
declined review of an appeal (Order No. 2022-003). The County’s decision was appealed to LUBA by
Gould and LUBA affirmed the County’s decision (LUBA No. 2022-011). A petition for judicial review
has been filed to the Oregon Court of Appeals.

Tentative Plan - Phase A-2 Residential Lots (File No. 247-21-000637-TP): In June 2021, Central filed
for Tentative Plan approval for 108 single-family dwelling lots authorized under the CMP and FMP.
The total development area included in the request encompasses 135 acres and the single-family
dwelling lots on the tentative plan drawings identify the lots as lot numbers 193-300. In October
2021, the Deschutes County Planning Division administratively approved the application. An appeal
was filed by Christine Larson, and the Hearings Officer denied the issues on appeal (file no. 247-21-
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00948-A) and approved the Tentative Plan. The BOCC declined review of an appeal (Order No. 2022-
011). Gould has filed an appeal to LUBA (pending LUBA No. 2022-025).

Site Plan — Phase A 70 OLUs (File No. 247-21-001111-SP): In December 2021, Central filed for Site Plan
approval for 70 overnight lodging units. This application is pending review.

PUBLIC AGENCY COMMENTS:

The Staff Report contained a summary of public agency comments submitted into the record as of the
date the Staff Report was issued. The Hearings Officer directs interested persons to review the Staff
Report and public record if he/she/they are interested in the details of public agency comments. The
Hearings Officer notes that additional public agency comments were received after the issuance of the
Staff Report. Public agency comments that are considered relevant to this decision will be addressed in
the findings below.

PUBLIC COMMENTS, TESTIMONY AND RECORD SUBMISSIONS:

This application, as is typical of all Thornburgh land use applications, generated significant interest from
neighbors, nearby residents/farmers and public interest groups and the public in general. The Hearings
Officer reviewed each record submission. The Hearings Officer, where related to a relevant approval
criterion, will identify specific participants and their comments.

REVIEW PERIOD:

The application subject to this decision was submitted on August 17, 2022. On September 16, 2022, the
County mailed an incomplete letter to the applicant requesting additional information necessary to
complete the review. The applicant provided responses to the incomplete letter on September 22, 2022,
and notified the County that no additional information would be submitted. For this reason, the
application was deemed complete and a public hearing before a Hearings Officer was scheduled for
October 24, 2022. The County mailed a Notice of a Public Hearing to all parties on September 30, 2022,
and published a Public Notice in the Bend Bulletin on October 4, 2022. The Hearings Officer, at the
October 24, 2022, public hearing kept the record open for the submission of new evidence until
November 7, 2022; the record open for the submission of rebuttal evidence until November 14, 2022;
and provided for the Applicant to submit a final argument until November 21, 2022. The Hearings
Officer finds that Applicant supported/concurred with the Hearings Officer’s open-record period. The
Hearings Officer finds the Applicant consented to an additional 14 days which shall not be counted
towards the 150-day clock. Additionally, the 7-day Applicant final argument period does not count
towards the 150-day clock pursuant to ORS 197.797 (6)(e). Therefore, the Hearings Officer finds the
150" day in which the County must take final action on the subject application is March 12, 2023.

APPLICANT’S SUMMARY OF MODIFICATION REQUESTS:
Applicant (Katzaroff, November 7, 2022, Exhibit 1) provided the following “summary letter” of
Applicant’s proposal in this case. Attached to the “summary letter” was a “reorganized and updated

November 7, 2022 Thornburgh Resort 2022 Fish and Wildlife Mitigation Plan (2022 FWMP) Relating to
the Potential Impacts of Thornburgh’s Reduced Ground Water Withdrawals on Fish Habitat.”
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The “summary letter,” in full, is set forth below:

“This summary letter has been prepared by Jim Newton, PE, RG, CWRE, Principal of Cascade
Geoengineering (‘CGE’) on behalf of Central Land and Cattle Company, LLC, owner, and developer of
the Thornburgh Resort (‘Thornburgh’) to provide a simplified summary of the 2022 ‘Thornburgh
Resort Fish and Wildlife Mitigation Plan, Addendum #2 (2022 FWMP) Relating to Potential Impacts
of Thornburgh’s Reduced Ground Water Withdrawals on Fish Habitat’ dated August 16, 2022. The
2022 FWMP presented very detailed changes to the original 2008 FWMP that was approved by the
Oregon Department of Fish and Wildlife (ODFW). Both the 2008 and 2022 FWMP provided
mitigation to offset any potential impacts on fisheries and aquatic habitat and the specific measures

to mitigate for any negative impacts.

Thornburgh estimated in 2008 the Resort’s water needs at full build out were up to 2,129 AF per
year, having consumptive use of 1,356 AF, and a maximum withdrawal rate of 9.28 cubic feet per
second (cfs). The Thornburgh Resort revised water needs at full build out by reducing some water
intensive amenities and reducing irrigated landscaping for resort facilities and individual homes. The
Resort will also implement the use of improvements in the type and method of fixtures used in Resort
buildings to reduce consumption. As a result of this Thornburgh is reducing its total water needs
from 2,129 AF to 1,460 AF. A summary table of the 2008 estimated water demand and the 2022

revised water demand are shown below:

2008
Original Water Use Full Resort Build-Out

CONSUMPTIVE USE

WATER USE ANNUAL VOLUME
Golf Courses 717 AF
Irrigation 195 AF
Reservoir Maintenance 246 AF
Other /M 971 AF

TOTALS 9.28 CFS 2,129 AF

2022

645 AF
117 AF
206 AF
388 AF
1,356 AF

Reduced/Revised Water Use at Full Resort Build-Out

CONSUMPTIVE USE

WATER USE ANNUAL VOLUME
Golf Courses 501 AF

Irrigation 111 AF

Reservoir Maintenance 51 AF

Other Q/M 797 AF

TOTALS 1,460 AF

451 AF
66 AF
43 AF
319 AF
882 AF

The above reductions in estimated annual water usage reflect roughly a one-third in water savings at
full buildout of the Resort. Further, the water used for mitigation of the new Resort water usage
relies more on groundwater, groundwater that is intended to offset groundwater pumping that
could reduce discharges of seeps and springs that contribute cool water to surface flows in the
Deschutes River and Whychus Creek at gaining reaches of the River and Creek, respectively. A list of
the water rights to be used for mitigation of the Resort water uses are shown below by the
referenced name, volume and the water right certificate, transfer or otherwise a cancellation:
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Water Rights: Certificated, Transfers, and Cancellations.

1. LeBeau (200 AF) — Surface Water POD: Certificate 95746 and transfer T-13857.

2. Big Falls Ranch (614.4 AF) — Surface Water: Certificate 96192 & 96190 and transfer T-12651 to a
groundwater Point of Appropriation.

3. Big Falls Ranch (25.6 AF) — Groundwater POA: Certificate 87558.

4. Tree Farm (327.5 AF) — Groundwater POA: Certificate 94948 and Transfer T13703.

5. Dutch Pacific (49.5 F) — Groundwater POA: Certificate 89259.

6. DRC Temporary Mitigation Credits — 6 AF of mitigation.

7. Three Sisters Irrigation District (1.51 cfs minimum 106 AF) — Surface water. Final order signed for
instream transfer. This TSID water will only be used for quality mitigation, not as part of any OWRD
mitigation or transfer program.

These above mitigative water rights, upon approval by the Oregon Water Resources Department,
will provide mitigation for 1,217 AF of the 1,460 AF required for fully mitigation the estimated Resort
water uses. The remaining approximately 243 AF of mitigation will be completed in the future, prior
to the OWRD authorizing the full annual water use of 1,460 AF. If the additional 243 AF of mitigation
is not necessary, or unavailable, the Resort will be limited to 1,217 AF annually.

Based on the detailed surface and groundwater modelling prepared by Four Peaks Environmental
Consulting, and Resource Strategies, Inc., and the analysis of the impacts on Fish Habitat provided by
Four Peaks (all submitted into the county written record as of the date of this letter), the mitigation
of the Thornburgh Resort groundwater usage achieves compliance with DCC 18.113.070(D),
Deschutes County’s “No Net Loss/Degradation” standard as it pertains to fishery resources.
Considering the reduced Thornburgh Resort water usage and superior mitigation of future Resort
water uses provided by the 2022 FWMP and the ample technical support for the plan, the County
should approve the Thornburgh 2022 FWMP.”

. FINDINGS & CONCLUSIONS

SIGNIFICANT ISSUES RAISED:

The Hearings Officer organized this decision somewhat differently than prior Thornburgh land use
decisions. The Hearings Officer recognized that the Staff, Applicant and opponents raised a number of
issues that were best addressed at the beginning of the decision. The Hearings Officer notes that in
many cases these issues could be determinative of the Hearings Officer’s ultimate decision in this case.
The Hearings Officer addresses below the issues the Hearings Officer believes were raised clearly with
sufficient detail to allow the Hearings Officer to make a reasoned and supportable determination. The
Hearings Officer first deals with procedural issues and then addresses what the Hearings Officer
characterizes as substantive issues.

Procedural Issue #1: Timing of Notice of Hearing

Staff, (Staff Report, page 13), made the following comments related to the notice of hearing in this case:
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“...a public hearing before a Hearings Officer was scheduled for October 24, 2022. The County
mailed a Notice of a Public Hearing to all parties on September 30, 2022, and published a Public
Notice in the Bend Bulletin on October 4, 2022....

STAFF COMMENT: Staff notes the hearing will occur on the 20%" day [footnote 6] from when the
Public Notice was published in the Bend Bulletin. DCC 22.24.030(C) requires notice of an in the
County at least 20 days prior to the hearing. Staff asks the Hearings Officer to confirm if the notice
requirements of DCC 22.24.030 have been met.”

footnote 6: “DCC 22.08.070. Time Computation. Except when otherwise provided, the time within which
an act is required to be done shall be computed by excluding the first day and including the last day, unless
the last day is a Saturday, Sunday, legal holiday or any day on which the County is not open for business
pursuant the County is not open for business pursuant to a county ordinance, in which case it shall also be
excluded.”

The Hearings Officer finds that the Bend Bulletin published a notice of the October 24, 2022, hearing
(the “Hearing”) in this case on October 4, 2022. The Hearings Officer finds that the Hearing did occur on
October 24, 2022, which is 20 days after the published notice of hearing. The Hearings Officer finds that
DCC 22.24.030 requires that the published notice happen/occur “at least 20 days prior to the hearing.”
(Emphasis added by the Hearings Officer)

“Prior” is defined in the Meriam-Webster online dictionary as “earlier in time or order.” The Hearings
Officer finds that technically DCC 22.24.030, along with DCC 22.08.070, requires 20-days pass prior to
the scheduled hearing. The October 24, 2022 Hearing in this case was an initial public hearing. The
notice of hearing was published on October 4, 2022, and DCC 22.08.070 mandates that day (October 4,
2022) not be counted towards the 20-day requirement. The first “counting” day for DCC 22.24.030 (C)
purposes is October 5, 2022 and the 20" day would be October 24, 2022. The Hearings Officer finds
that the October 24, 2022 hearing date is the 20" day. The Hearings Officer finds that the earliest that a
hearing could be scheduled to meet the “20 days prior” requirement would have been October 25,
2022. The Hearings Officer finds that technically the county did not meet the DCC 22.24.030 (C) notice
requirement.

The Hearings Officer did not make an oral ruling, at the Hearing, related to the published notice
comments made by Staff. The Hearings Officer reviewed the entire October 24, 2022, hearing recording
and attempted to ascertain whether any person provided comments about the hearing notice in the
public record. While the Hearings Officer found various procedural objections to the hearing (See
Procedural Error findings related to the open-record period, notice signage and County delays in
uploading submissions to the online record), the Hearings Officer found no testimony, evidence,
argument arguing that the notice of published notice somehow prejudiced any person’s/participant’s
substantial rights.

The Hearings Officer finds the relevant law holds that a failure to provide a required notice provides a
basis for reversal or remand only if an identifiable person’s/participant’s substantial rights were
prejudiced by the error. West Amazon Basin Landowners v. Lane County, 24 Or LUBA 508 (1993). The
Hearings Officer takes note that at least sixteen persons attended the Hearing in person and testified
and two testified via the telephone. The Hearings Officer also notes that approximately 275 written
submissions were received in the public record prior to the hearing and approximately 17 public agency
comments were received. Additionally, the Hearings Officer notes that approximately 101 “new
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evidence” submissions were received during the first open-record period and approximately 40
submissions were received during the rebuttal open-record period. The Hearings Officer finds that the
public and interested persons actively participated in the hearing process for this case; including
attending the Hearing in person, via zoom or by telephone. The Hearings Officer finds the technical
error made by the County related to DCC 22.24.030(C) is harmless error and that no identifiable
person’s rights were substantially prejudiced.

Procedural Issue #2: Notice of Hearing Signage

Hearing participant Christine Larson (“Larson”) objected to the location of the notice of hearing sign
placed on the Thornburgh property. In summary, Larson stated that the location where the notice of
hearing sign was placed was difficult to safely read. Larson asserted that the location of the notice of
hearing sign did not provide meaningful notice to the community.

Applicant provided the following response to Larson’s notice sign placement argument (Katzaroff,
November 21, 2022, pages 12 & 13):

“Ms. Larson, in a Friday, October 21, 2022 Email, suggests the land use notice sign has no hearing
date, is posted in “hard to view areas,” are on Thornburgh’s property but “far away from any
development” and that there is an entry gate with parking that may make a better location.
Respectfully, Thornburgh complied with the code related to posting of notice. As discussed by the
planning staff at the Hearing, the land use action sign was filled out properly by staff. DCC
22.24.030(B)(1) requires that the notice be provided on the “subject property” and “where
practicable, be visible from any adjacent public right of way.” While we understand the concerns of
Ms. Larson, as shown on the map provided in the Staff Report, the only public right of way in the
vicinity is Cline Falls Hwy.”

The Hearings Officer notes that the Katzaroff November 21, 2022, submittal also included two maps and
additional discussion related to the logistics of the placement of notice signage. The Hearings Officer
finds Katzaroff’'s comments and maps to be persuasive. Also, the Hearings Officer finds Staff, at the
Hearing, concurred that notice of hearing signage met code requirements. The Hearings Officer finds
Larson’s notice sign placement argument is not persuasive.

Procedural Issue #3: Open-Record

At the October 24, 2022, public hearing Jennifer Bragar (“Bragar”), an attorney representing Annunziata
Gould (“Gould”), requested a period of time for the record to remain open. Bragar requested the record
to be kept open for a period of 30-days for new evidence and 30-days for rebuttal evidence and a final
7-days for applicant rebuttal. In Bragar’s initial open-record written submission (Bragar, November 7,
2022, page 4) she stated, in part, the following:

“At the public hearing, Ms. Gould requested an additional 17 days for the record to remain open to
account for the missing 10 days and provide the statutorily required seven day period for an open
record request under ORS 197.797(6). The Hearings Officer improperly decided that the record
should be left open for 14 days. This does not account for the minimum time Ms. Gould and the
public would have had available if Thornburgh’s materials had been made available in a timely
manner on September 22, 2022 [footnote omitted]. Another way to look at this is that the 10 day
delay of posting the Applicant’s Response to Incomplete Letter is overcome, but with only a 14-day
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open record period, the statutory seven day open record period has been shortened by three days. In
either event, the public has been substantially prejudiced and did not have adequate time to prepare
substantive comments for the hearing before the Hearings Officer.”

The Hearings Officer, at the Hearing, requested Applicant’s response to the Gould’s/Bragar’s open-
record request. Kameron DeLashmutt (“Applicant” or “DesLashmutt”) and Kenneth Katzaroff (attorney
for Applicant - “Katzaroff”) both expressed opposition to the 17-day open-record request and indicated
that Applicant would not agree to extend the 150-day clock for any time period exceeding that required
by Deschutes County code.

The Hearings Officer takes note of Deschutes County Code (“DCC”) 22.24.140 D. which states:

“Leaving record open. If at the conclusion of the initial hearing the Hearings Body leaves the record
open for additional written evidence or testimony, the record shall be left open for at least 14
additional days, allowing at least the first seven days for submittal of new written evidence or
testimony and at least seven additional days for response to the evidence received while the record
was held open. Written evidence or testimony submitted during the period the record is held open shall
be limited to evidence or testimony that rebuts previously submitted evidence or testimony.”

The Hearings Officer also takes note of ORS 197.797 (6). ORS 197.797 (6) sets out the minimum
procedures that the county is required to follow when conducting quasi-judicial land use hearings (See,
Emmertv. Clackamas County, LUBA No. 2011-052). Specifically, ORS 197.797 (6)(c) provides that land use
hearing participants must be given an opportunity to rebut evidence submitted during a “first” open-
record period.

The Hearings Officer finds that DCC 22.24.141 (D) provides that if a hearings officer keeps the record open
for the submission of new written evidence or testimony then the hearings officer must allow at least
seven additional days for responsive evidence. The Hearings Officer finds that the DCC 22.24.141 (D)
responsive open record period satisfies the ORS 197.797(6)(c) opportunity to rebut evidence requirement.

The Hearings Officer finds nothing in the DCC or Oregon Revised Statutes (“ORS”) requiring the Hearings
Officer to keep a record open beyond the “seven, seven, seven” DCC 22.24.141 (D) requirement. The
Hearings Officer finds that he may exercise discretion in establishing an open-record period so long as the
DCC and ORS minimum times requirements are met.

In this case the Hearings Officer extended the first (initial open-record period) from seven days to fourteen
days. The Hearings Officer kept the record open for seven days for responsive evidence. The Hearings
Officer acknowledged the Applicant’s right to a seven-day final written argument. The Hearings Officer,
in this case, provided an additional seven days for any interested person/entity to submit evidence into
the record.

The Hearings Officer’s open-record schedule, as set forth at the Hearing and the preceding paragraph,
was established considering Bragar’'s/Gould’s request in the context of statutory time limitations
established to render a local decision. The Hearings Officer finds Bragar provided no persuasive evidence
or argument that any party’s rights, in this case, would be substantially prejudiced. The Hearings Officer
finds that Bragar’s/Gould’s open-record procedural error argument is not legally persuasive.

Procedural Issue #4: County Delay in Submitting Items to Public Record
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Bragar (November 7, 2022, pages 3 & 4) argued that the County delayed “uploading” materials
submitted by the Applicant to the online public record. Bragar argued that such delay “robbed Ms. Gould
and the public of valuable time to prepare for the public hearing for a highly technical and complicated
land use decision.” Bragar went on to say that “this oversight by the County to only maintain a digital
record, but to not keep it up to date, substantially prejudiced Ms. Gould and the public in their
preparation for the hearing and the land use process more broadly.”

Katzaroff provided Applicant’s response to Bragar’s delay in “uploading” argument, as follows:

“Nothing in the County’s procedures ordinance or state law required the County to immediately
upload to the County’s website or Accela the Applicant’s Response to Incomplete Letter. In fact, there
is no law or requirement that would have required the County to upload the response in advance of
the County issuing a decision on the Application, or in advance of determining that it would send the
Application to a hearing. The County complied with DCC 22.20.020, which is all that was required.
Like any member of the public, Ms. Gould had the opportunity to specifically request documents or to
otherwise seek information from County planning staff related to the Application. The County owes
no additional process to Ms. Gould or the general public above what the law required.”

The Hearings Officer concurs generally with Katzaroff’s above-quoted comments. In addition, the
Hearings Officer finds that an the open-record period to submit new evidence was extended from seven
to fourteen days to allow Bragar, Gould, Applicant and the public to review the record of this case and
provide written evidence and argument. As noted by Janet Neuman (“Neuman”), water rights attorney
for Applicant (Neuman, November 14, 2022, page 1), “Ms. Gould’s Open Record materials consist of
over 3,000 pages of documents attached to a November 7, 2022 letter from her land use counsel,
Jennifer Bragar...”

While the Hearings Officer admits to not counting the number of pages submitted by Bragar, Gould and
the public (nor the Applicant’s submissions) the Hearings Officer can reasonably characterize the
opposition open-record submissions as voluminous, extensive and some very technical. In a perfect
world all documents submitted to the County would be instantly become a part of the online public
record and accessible to all. The Hearings Officer finds that there is no substantial evidence in the
record that Bragar, Gould and/or the public was/were substantially prejudiced through the County’s
delay in “uploading” documents.

Procedural Error #5: Goal 1
Bragar (November 7, 2022, page 3) stated the following:

"“The opportunity for citizens to be involved on all phases of the planning process’ is an integral
component to Oregon's land use planning program. Statewide Planning Goal 1. The public must
have access to all documents and evidence in a timely manner to allow adequate opportunity to
prepare for a public hearing. Transparency and the availability of documents in the record is the
cornerstone for implementing Goal 1 citizen involvement, and ensuring the public's due process
rights. The inability to access record information substantially prejudices the public's ability to
participate in the planning process and disables widespread citizen involvement.”
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The Hearings Officer incorporates the findings Procedural Issue #4: County Delay in Submitting Items
to Public Record as additional findings for the Goal 1 findings. Further, the Hearings Officer finds that
Bragar did not reference any case law that would be relevant and in support of her Goal 1 argument.
The Hearings Officer finds Bragar’s Goal 1 argument is general in nature and lacking sufficient specificity
to allow the Hearings Officer to authoritatively respond.* The Hearings Officer finds, based upon the
findings for “open-record,” “failure to timely upload,” and those set forth above that Bragar’s Goal 1
argument is not persuasive.

Procedural Error #6: ORS 197.797 & DCC 22.20.055

Bragar (November 14, 2022, pages 5 & 6) argued that “Applicant’s continued submission of application
materials after the hearing constitutes a violation of ORS 197.797 and substantially prejudices the
public.” Bragar asserted that Applicant, on November 7, 2022, submitted a “new FWMP as an open
record submission.” Bragar went on to say that “the public did not have 20 days before a hearing to
review Thornburgh’s proposed additions to its application.” Bragar requested that the Hearings Officer
order a “new hearing.”

Bragar, in her November 14, 2022 open-record submission (page 6), provided additional comments
relevant to her ORS 197.797 argument:

“Significantly, at least 44% of the text in the November 7, 2022 FWMP is brand new. Attachment D,
where the yellow highlights indicate new text that was not contained in the August 16, 2022 version.
[footnote omitted] The August 16, 2022 version of the FWMP contained six more pages of language
no longer found anywhere in the brand new November 7, 2022 FWMP. These significant changes to
the Application, at a minimum, signify that under DCC 22.20.055 the Hearings Officer should require
the Applicant to submit an application to modify, and restart the 150-day time clock.”

Applicant responded to the above-quoted Bragar argument. First, Applicant highlighted (Katzaroff,
November 21, 2022, pages 10 & 11) a prior Deschutes County Board (“BOCC”) decision (involving
opponent Gould) addressing DCC 22.040.010 and DCC 22.20.055 (Case No. CU-05-10, DC No. 2006-151).
In that case the BOCC noted that Opponent Gould “argued that Applicant’s rebuttal materials, dated
September 28, 2005, included so many changes that it resulted in a modification of the application...”
The BOCC, in that case, concluded that “Gould did not identify one new DCC criterion that had to be
applied or one finding of fact that had to be changed as a result of the alteration she lists. None of the
changes made by Applicant in its rebuttal materials required the application of new criteria to the
proposal.”

Applicant’s second response to Bragar’s modification argument referenced specific/actual changes
made by the November 7, 2022, FWMP submission to the original application 2022 FWMP document
(dated August 16, 2022). Applicant concluded that “the updated 2022 document [September 7, 2022
FWMP document] was provided in response to the request from the Hearings Officer to clarify the 2022
FWMP [August 16, 2022 FWMP document]. It provided no new mitigation measures or evidence, it
simply provides a greater level of description as to how the 2022 FWMP is intended to work.”
(bold/underline included in original).

4 22.24.120 APPENDIX A PRELIMINARY STATEMENT IN LAND USE ACTION HEARINGS OR APPEALS BEFORE THE BOARD,
section titled Hearings Procedures
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The Hearings Officer reviewed Bragar’s “marked-up” copy of the August 16, 2022, Thornburgh Resort
2022 Fish and Wildlife Mitigation Plan (2022 FWMP) Relating to Potential Impacts of Thornburgh’s
Reduced Ground Water Withdrawals on Fish Habitat. The Hearings Officer also engaged in the lengthy
process of comparing each Bragar yellow highlighted section of the August 16, 2022, FWMP to the
November 7, 2022, FWMP which Bragar argued should be considered a DCC 22.20.055 modification
(requiring Applicant to submit an application to modify and restart the 150-day time clock).

The Hearings Officer concluded, following the review of the August 16, 2022, and September 7, 2022,
versions of Applicant’s proposed 2022 FWMP that the September 7, 2022, FWMP version was an
Applicant effort to repackage, reorganize and clarify the August 16, 2022 version. The Hearings Officer
finds that the September 7, 2022, FWMP version did not change any proposed use, operating
characteristic, intensity, scale, site lay out or landscaping element/item that was set forth in the August
16, 2022 FWMP. The Hearings Officer finds that the September 7, 2022, version did not change
Applicant’s 2022 FWMP proposal in a manner that would require the application of new criteria to the
proposal or would require the findings of fact to be changed.

The Hearings Officer finds that the September 7, 2022, FWMP submission was provided in response to a
Hearing request, made by the Hearings Officer to the Applicant, to clarify the August 16, 2022, FWMP.
The Hearings Officer finds the September 7, 2022, FWMP submission constitutes evidence submitted
into the record after the application was deemed complete and prior to the close of the evidentiary
record. The Hearings Officer finds Applicant’s submission of the September 7, 2022, FWMP is not a
“modification of application” as defined by DCC 22.04.020. The Hearings Officer finds Bragar’s ORS
197.797 and DCC 22.20.055 arguments are not persuasive.

Substantive Issue #1: Property Considered
Bragar (November 7, 2022, page 25) stated that

“Thornburgh’s slide presentation shows a road traversing tax lot 5300, but tax lot 5300 is not
included in this Application ... Further tax lots 5103 and 5104 also need to be included in the
Application because the Applicant's road and water system are located on those properties.”

Applicant provided the following response (Katzaroff, November 14, 2022, page 7):

“Tax Lots 5300, 5103 and 5104 are presumably Tax Lots 5300, 5103 and 5104, Map 15-12-00. These
properties are owned by the State of Oregon (DSL) and are leased to Thornburgh on a long-term
lease. Thornburgh has easements to build roadways across these properties but the properties are
not part of the property subject to the CMP and FMP. This is evident from a review of the CMP and
FMP decisions Ms. Bragar filed with her November 7, 2022 letter. At the time the CMP was
approved, Tax Lots 5300, 5103 and 5104 were not located in the DR overlay zone. Ms. Gould argued
that these access roads were, however, resort development that was prohibited because neither
property was zoned with Destination Resort overlay zoning. Her claim was summarily rejected by the
Oregon Court of Appeals. Gould v. Deschutes County, 216 Or App 150, 158, 171 P3d 1017, footnote 1
(2007) presumably because the access roads may be built outside of the Resort that is subject to the
CMP/FMP.”
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The Hearings Officer finds the Applicant’s above-quoted statement to be credible and responsive to
Bragar’s above-quoted comments. The Hearings Officer finds, based upon the evidence in the record,
that the Applicant included all necessary tax lots in the modification application subject to this decision.

Substantive Issue #2: Intermittent Streams

Bragar (November 7, 2022, page 25) asserted, based upon correspondence from the Oregon
Department of State Lands (“DSL”) (Bragar attachment 35, page 2), that intermittent streams “crisscross
the entirety” of a portion of the Thornburgh Resort property. Bragar argued that the environmental
impacts of the intermittent streams must be analyzed prior to approval of the current application to
modify.

The Hearings Officer finds the “intermittent streams” issue has been raised in the past by opponents
and has been adequately addressed. The Hearings Officer takes note that DSL has previously emailed
Staff indicating that notice to DSL was not necessary (October 19, 2022). Further, the Hearings Officer
takes note that Applicant submitted a letter from HWA engineering stating that “there are no
intermittent streams on the Thornburgh Resort property” (Applicant Exhibit rebuttal exhibit 8).

The Hearings Officer finds the DSL email and HWA letter referenced above are substantial evidence that
there are no intermittent streams on the property subject to this application.

Substantive Issue #3: Removal of one golf course

Staff (Staff Report, page 20) and opponents asserted that the Applicant’s proposed elimination/removal
of one golf course from the Thornburgh project would amount to a substantial change of the CMP/FMP
approvals. The Hearings Officer will address the “substantial change” issue in later findings. However,
the Hearings Officer addresses the status of the golf course to be removed at this time.

The Hearings Officer reviewed the CMP and FMP documents. The Hearings Officer finds the CMP/FMP
approved three golf courses for the Thornburgh Resort. The Hearings Officer finds that one golf course is
required and two are optional. The Hearings Officer finds the golf course Applicant proposes to
eliminate through the 2022 FWMP modification application is an optional course. The Hearings Officer
finds that the removal of one of the optional golf courses cannot be considered a substantial change to
the CMP/FMP. The CMP/FMP authorized not building two of the approved golf courses and the
application in this case is following that CMP/FMP authorization.

Substantive Issue #4: On-the-ground changes

Staff (Staff Report, page 10) expressed concern about possible “on the ground” changes being requested
in Applicant’s 2022 FWMP modification proposal. The Hearings Officer finds that Applicant has
proposed no “on the ground changes” in the 2022 FWMP application being reviewed in this case. The
Hearings Officer finds that map references related to the one optional golf course to be eliminated will
need to be addressed in a future site plan or preliminary plan review application. The one golf course
proposed to be eliminated was at the time of the CMP and FMP approvals purely optional; it was
anticipated during the CMP and FMP stages of approval that the one golf course to be eliminated would
in fact not be constructed. If this application is approved such approval will limit golf course
development to one required course and one optional course (not two optional courses).
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Substantive Issues #5: Additional development

This issue is closely related to Substantive Issue #4: On-the-ground changes. Staff (Staff Report, page
52) asked the Hearings Officer to “make findings on whether the applicant’s proposal only modifies the
FWMP”. Applicant (Katzaroff, October 2, 2022, page 6) responded by saying that

“Staff request[s] a finding as to whether the Applicant’s tailored request should be broadened
beyond the request of the Applicant. It should not, nor is there authority in the code for staff to so
require. As noted, the code requires a modification to be related to a discrete aspect of the
proposal.”

The Hearings Officer reviewed the hearings officer’'s FMP remand decision and Applicant’s Modification
proposal in this case. The Hearings Officer finds that the FMP decision (M-07-2, MA-08-6) approved the
2008 FWMP. The Hearings Officer finds the primary references to water use (l.e., consumptive and
mitigation -quantity and quality) at the Thornburgh Resort are found in the 2008 FWMP. The Hearings
Officer finds that Applicant’s Modification proposal in this case is to update/change only the 2008
FWMP.

The Hearings Officer finds that Applicant’s proposed reduction in water use, changes in the sources of
mitigation water and changes to the source of Thornburgh consumptive water are all related to
Applicant’s proposed update to the 2008 FWMP. The Hearings Officer finds Applicant’s proposed
modification in this case does not propose changes to CMP / FMP approved development at the
Thornburgh Resort. No changes are proposed in the location of streets, open space, number of single-
family residences, number of overnight living units or resort amenities (welcome center, clubhouse,
etc.). The only development being proposed in this case is a reduction in CMP/FMP optional
development (the optional golf course).

Substantive Issue #6: lllustrations/Graphics Required

Staff, as part of its incomplete letter response to Applicant indicated that it had requested Applicant to
provide updated illustrations and graphics. Staff (Staff Report, pages 29 — 32) included Applicant’s
comments in response to its request to provide updated illustrations and graphics. Applicant also
addressed the illustrations and graphics issue in a record submission (October 21, 2022, page 3).

The Hearings Officer finds that Applicant’s modification proposal relates specifically to the FWMP. The
Hearings Officer does acknowledge that the Applicant proposed to eliminate one golf course. The golf
course to be eliminated, per the CMP, was optional; not required. The Hearings Officer agrees with Staff
that updated illustrations and graphics would provide the county and persons interested in the
Thornburgh Resort project with a timely picture of what has already been approved and what the
Applicant is expecting to occur in the future. However, the Hearings Officer finds no participant in this
case has provided the Hearings Officer with any legal authority and/or justification to require the
Applicant to provide updated illustrations and graphics.

Substantive Issue #7: Number and Location of Onsite Wells
Staff (Staff Report, page 26) “asks the Hearings Officer to make findings on well location requirements
for the Resort and to review the applicable criteria, if any, associated with changes to the location of
and/or the number of wells for the Resort’s water supply.”
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Applicant (Katzaroff, October 21, 2022, page 3) responded that Applicant is “not seeking the approval of
new well sites.” The Hearings Officer reviewed the Applicant’s modification proposal in this case and
concludes that Applicant is not formally applying for a change in the number or location of wells on the
Thornburgh Resort property. The Hearings Officer finds that if the 2022 FWMP were to be approved in
this decision that approval cannot be considered approval of any specific number of wells or any specific
location of wells on the Thornburgh Resort property.

Substantive Issue #8: Definition of Surrounding properties — DCC 22.36.040

Staff (Staff Report, page 52) asked the Hearings Officer to define “surrounding properties” as that
phrase is used in DCC 22.36.040 (C). Applicant (Katzaroff, October 21, 2022, pages 5 & 6) provided a
response to Staff’s “surrounding properties” inquiry. The Hearings Officer agrees with Applicant that
“surrounding properties,” as used in DCC 22. 36.040 (C), literally means the real property ownerships
that are directly adjacent to (surrounding) the Subject Property.

Substantive Issue #9: ODFW — Agreement

The level of (required or optional input) participation of the Oregon Department of Fish and Wildlife’s
(“ODFW") was hotly debated during the record of this case. Many opponents argue that the ODFW
must “agree” to Applicant’s proposed 2022 FWMP and must agree to measures assuring the satisfaction
of the County “No Net Loss” standard. Applicant disagreed and argued ODFW “agreement” with the
proposed 2022 FWMP is not necessary. This section of findings addresses the ODFW level of
participation issue.

Staff, in the Staff Report (page 43), requested that the Hearings Officer “determine what authority, if
any, shall be given to the ODFW’s verification that the Resort’s proposal complies with DCC
18.113.070(D).” Bragar (November 7, 2022, page 5) stated that “Ms. Gould continues to think that the
Hearings Officer erred in finding that Thornburgh’s failure to obtain ODFW, and as described below, BLM
agreement with its FWMP modification is integral to a complete application.”

Applicant (Katzaroff, October 21, 2022, page 4) provided the following comments related to ODFW
authority in this case:

“Staff requests finding on whether ODFW has been granted specific review authority of the FWMP
and compliance with the no net loss/degradation standard. ODFW has no authority over
Thornburgh’s application. The County code does not provide for any jurisdictional oversight by
ODFW. ODFW has not asserted that it has any jurisdiction to approve or deny wildlife management
plans. To the extent ODFW provides testimony it should be weighed and reviewed the same as any
evidence in the record.”

DCC 18.113.070(D) states any negative impact on fish and wildlife resources will be completely
mitigated so that there is no net loss or net degradation of the resource.”

The Hearings Officer concurs with Applicant’s above-quoted statement that there is nothing in DCC
18.113.070 (D) requiring participation and/or agreement of ODFW in determining whether or not an
application impacting fish and wildlife resources results in “No Net Loss.” Stated another way, the
Hearings Officer finds that DCC 18.113.070 (D) does not require ODFW approval of Applicant’s 2022
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FWMP proposal. This finding does not mean that ODFW comments, recommendations, or technical
expertise are irrelevant or not to be considered. To the contrary, as noted in findings below, the
Hearings Officer considered ODFW comments in this case to be very relevant. The Hearings Officer
considered the ODFW comments to be provided by persons within ODFW who are competent and
technically skilled in matters related to fish and wildlife habitats.

Substantive Issue #10: Is the Thornburgh CMP “void”

Bragar (November 7, 2022, pages 6 —9) provided a historical and analytical analysis of Gould’s argument
that because the CMP was void there is nothing to modify in this case. The conclusion of Bragar’s “CMP
void” argument was that Applicant must submit an application for a “new” CMP before requesting
approval of any proposed 2022 FWMP. The Hearings Officer finds that Bragar made frequent reference
to the Central Land and Cattle Co. v. Deschutes County, 74 Or LUBA 236 (2016) land use decision
(hereafter referred to as the case as the “LUBA FMP 2016 Decision”). Bragar argued that the LUBA FMP
2016 Decision held that the Thornburgh CMP was “ineffective and void.”

The Hearings Officer finds that Bragar’s “void CMP” argument, and even the LUBA FMP 2016 Decision
related to the “void CMP issue,” a bit puzzling. This Hearings Officer has presided over and decided a
number of post LUBA FMP 2016 Decision Thornburgh cases.> The “void CMP” issue has not been
effectively raised in any of the prior Thornburgh cases where this Hearings Officer presided. Further, the
Hearings Officer notes that in those prior cases the Thornburgh CMP was referenced and in numerous
instances CMP conditions of approval were reviewed to determine if an application should be approved.
This Hearings Officer finds it difficult to comprehend the “void CMP” issue is relevant at this late stage of
the development process. With that said the Hearings Officer did review and consider carefully Bragar’s
argument.

The Gould “void CMP” considered was by LUBA in the LUBA FMP 2016 Decision (see pages 27 — 32).
LUBA noted, in the LUBA FMP 2016 Decision (pages 29 & 30) that a Deschutes County Hearings Officer
(not the Hearings Officer in this case) “rejected Gould’s ‘void CMP’ argument for several reasons.” As
noted in the LUBA FMP 2016 Decision the Hearings Officer found that “the FMP was filed pursuant to a
CMP that ultimately was affirmed.” LUBA found, in the LUBA FMP 2016 Decision that the appropriate
approach to the CMP and FMP relationship is that the FMP “has effectively incorporated and displaced
the CMP approval” (page 31).

The Hearings Officer, based upon a review of the record and relevant appellate decisions, finds that
there is no substantial evidence or persuasive legal authority in the record of this case to allow the
Hearings Officer to conclude that the CMP is “void.” As such, the Hearings Officer finds the CMP is not
“void” and that the Applicant’s modification proposal may be processed in this case.

Substantive Issue #11: Overview of the Interaction Between the CMP and FMP

Closely related to the previous issue (Substantive Issue #10: Is the Thornburgh CMP “void”) is a staff
(Staff Report, page 35) and opposition (Bragar, November 7, 2022, page 9) concern related to an
Applicant representation that “the CMP/FMP is one document.” (Applicant’s Response to Issues Raised
in Incomplete Application Letter, page 41). The Hearings Officer believes that Applicant’s position is

5 Including, but not limited to, the following: Phase A-1 Remand, Phase A 80 OLUs, Phase A-1 Resort Facilities,
Modification of FMP regarding OLUs, Welcome Center and other resort amenities, Phase A-2.
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sourced from LUBA language contained in the LUBA FMP 2016 Decision. LUBA stated, in the LUBA FMP
2016 Decision, the following:

“As Gould correctly notes, the CMP potentially remains a relevant source of FMP approval
considerations because at least some of the CMP conditions of approval effectively cannot be
performed until the FMP approval. But those conditions of approval were carried forward in the
county’s first FMP approval decision and remain part of the current FMP decision. All requirements
of the CMP approval are now requirements of the county’s FMP approval. The FMP approval has
effectively incorporated and displaced the CMP approval.”

Bragar provided the following comments related to the “CMP/FMP one document” issue:

“The Applicant’s attempt to redefine its CMP and FMP approvals as a single step instead of two
separate distinct steps does not tell the whole story. Characterizing the CMP and FMP as one and
the same decision based on the FMP containing some mirror, but not always identical conditions of
approval or otherwise attempting to address the CMP conditions with a ‘satisfied’ statement, does
not by mere assertion change the nature of each independent decision.”

Bragar’s comments quoted above are generally consistent with the Gould argument presented in the
LUBA FMP 2016 Decision (See LUBA FMP 2016 Decision page 31, footnote 10).

The Hearings Officer, while appreciating the Applicant’s definitional efforts (Katzaroff, November 14,
2022, page 4, footnote 4), conceptually agrees with Bragar, Gould’s and possibly Staff’'s description of
the relationship between the CMP and FMP. The Hearings Officer finds the County has a three-step
destination resort application/approval process. The CMP, the first step, is a singularly unique
document not dependent upon any prior approval. The FMP, the second step, is a document that may
well be dependent upon the CMP but from a legal perspective is itself an independent document. Site
plan or preliminary plan approval documents may well be dependent upon the CMP and/or the FMP.
Site plan and preliminary plan approvals are legally independent documents.

The Hearings Officer concurs with LUBA (LUBA FMP 2016 Decision) that the FMP “effectively
incorporated and displaced the CMP approval.” However, that LUBA language does not state that the
CMP and FMP are “one document.” In this case the Hearings Officer finds that the Thornburgh CMP and
Thornburgh FMP are legally distinct documents and not technically “one document.” The Hearings
Officer finds that such a conclusion is appropriate considering that the Deschutes County Code provides
a process to modify a CMP (DCC 18.113.080) but not a separate process to modify a FMP document.
The Hearings Officer finds that in this case the CMP approval deferred the FWMP decision to be made as
part of the FMP. Therefore, the Hearings Officer finds that any decision to change the FMP by changing
the FWMP necessarily implicates the CMP. The Hearings Officer finds that modifying a second stage
FMP document may require a modification of the first stage CMP document. That appears to the
Hearings Officer what is being done in this case.

SUBSTANTIVE ISSUES - SUBSTANTIAL CHANGE OVERVIEW

A significant number of opponents asserted that Applicant’s 2022 FWMP modification proposal
constituted a “substantial” or “significant” change from past approvals. The “substantial change” issue
is addressed in a number of findings below. The Hearings Officer chose to address the interpretation of
the phrase in the two specific sections where that phrase is used (DCC 18.113.080 and Condition 1). The
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Hearings Officer, in separate findings, considers how the phrase “substantial change,” as used in the two
specific instances, can be “harmonized” by reference to DCC 22.36.040.

Substantive Issue #12: Substantial Change - DCC 18.113.080
DCC 18.113.080 states:

“Any substantial change, as determined by the Planning Director, proposed to an approved CMP shall
be reviewed in the same manner as the original CMP. An insubstantial change may be approved by
the Planning Director. Substantial change to an approved CMP, as used in DCC 18.113.080, means an
alteration in the type, scale, location, phasing or other characteristic of the proposed development
such that findings of fact on which the original approval was based would be materially affected.”

The Hearings Officer finds that the DCC 18.113.080 “as determined by the Planning Director” includes
Planning Director designees. The Hearings Officer finds that a hearings officer is a Planning Director
designee. The Hearings Officer finds the DCC 18.113.080 language “as determined by the Planning
Director” allows, permits and authorizes this Hearings Officer to determine if Applicant’s proposed
modifications in this case are “substantial changes.” The Hearings Officer takes note that Staff,
Applicant and opponents all raised the issue of “substantial changes” in their evidentiary and legal
arguments. Applicant, Staff and opponents all asked the Hearings Officer to determine whether or not
its proposed modifications were “substantial changes.” No arguments were presented by any
participant that the Hearings Officer in this case could not interpret DCC 18.113.080.

This is not the first instance where this Hearings Officer has been required to address the “substantial”
or “significant” change issue. The latest instance where the Hearings Officer addressed this issue was in
Applicant’s request to modify the Thornburgh CMP/FMP in relation to CMP/FMP Overnight Lodging
Units (“OLU’s”) (the Hearings Officer’s “OLU Modification Decision”). Gould appealed the OLU
Modification Decision to LUBA. LUBA addressed the “substantial” or “significant” change issue, in part,
as follows:

“The hearings officer interpreted FMP Condition 1, DCC 18.113.080, and DCC 22.36.40 in a manner
that harmonizes and gives effect to all those provisions. While FMP Condition 1 or DCC 18.113.080
do not expressly define ‘substantial change’ as a change that will result in significant additional
impacts on surrounding properties, the hearings officer did not err in interpreting those criteria as
implying that analysis. See ORS 174.010 (‘Where there are several provisions or particulars such
construction, if possible, to be adopted as will give effect to all.”) In that context, the hearings officer
did not err in concluding that a potential loss of 95 units of overnight tourist lodging is not a
substantial change that would require a new application. Substantial change to an approved CMP,
as used in DCC 18.113.080 means an alteration in type, scale, location, phasing or other
characteristic proposal development such that findings of fact on which the original approval was
based would be materially affected.” DCC 18.113.080. Importantly, petitioner does not identify any
‘findings of fact on which the original approval was based that would be materially affected by a
decrease in the overall number of OLUs. DCC 18.113.080°” Gould v. Deschutes County, LUBA No.
2022-011 (2022).

The Hearings Officer, in the OLU Modification Decision, was faced with Applicant requests that reduced,
by a relatively small amount, the number of OLU’s required to be constructed and also proposed to
change “bonding” requirements. The Hearings Officer found, in the OLU Modification Decision, the
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reduction of number of OLU units and the changes in bonding requirements would reduce the scope of
the Thornburgh project and correspondingly reduce impacts from the development. The Hearings
Officer, in the OLU Modification Decision, did not hold that any proposed modification of the CMP/FMP
that reduces impacts could not be considered a “substantial change.” By way of example only, if the
Thornburgh Applicant offered a modification proposal that reduced the number of single-family units to
be constructed to under 10, eliminated all golf courses, restaurants and club house facilities then the
decision maker would likely be justified, despite a reduction in impacts, to find that such an application
was a “substantial change.”

In this instance the Applicant is seeking approval to modify the CMP/FMP/FWMP in two ways (Hearings
Officer summary):

(1) Limit (lower) the amount of annual water use at the Resort; and
(2) Change the source of FWMP mitigation water.

The first modification, the limitation of the amount of annual water use allowed by the Resort, proposes
to reduce the Resort’s water use from 2,129 Acre Feet (“AF”) to an estimated 1,460 AF. The Applicant
proposes to achieve this reduction by “agreeing” not to build a golf course (which the CMP/FMP
designated as “optional) and reducing the amount of water used by Resort lakes and various irrigation
systems. Many opponents argue that the imposition of a lower use of water limitation meets the DCC
18.113.080 definition of “substantial change.” Opponents argue that Applicant’s proposed 2022 FWMP
changes/alters the “type, scale, location, phasing or other characteristic of the proposed development.”

Applicant argued that placing a lower limit on the amount of annual water that can be used by the
FWMP is not “development.” The Hearings Officer agrees a reduction of water use is not
“development.” However, the Hearings Officer finds that what DCC 18.113.080 language “of the
proposed development” is directed to is THE “proposed development.” In this case THE “proposed
development” is the “Thornburgh Resort.” DCC 18.113.080 is asking whether or not the Thornburgh
Resort, is being altered in type, scale, etc.

Clearly, the “scale” of water use is being proposed to change at the Thornburgh Resort (the “proposed
development”); Thornburgh proposes to place a limit (lower than approved) on the water use at the
Resort. Additionally, it is clear to the Hearings Officer that reducing the number of golf courses at a
destination resort can reasonably be considered a change in scale and location of an important resort
amenity at the Thornburgh Resort (the “proposed development”). The Hearings Officer finds that both
the Applicant’s proposed reduced water use limitation and the elimination of one of three proposed golf
courses meet the “alteration” portion of DCC 18.113.080.

The second aspect of Applicant’s proposal is the FWMP modification (from 2008 FWMP to 2022 FWMP)
involving the change of sources of water to be used for fish and wildlife mitigation. Applicant, in its
Burden of Proof (page 8) suggests that changing the source of mitigation water is not DCC 18.113.080
“development.” Again, the Hearings Officer agrees with Applicant that changing FWMP mitigation
water sources is not “development.” But (once again), the Hearings Officer notes that DCC 18.113.080 is
not asking if the alteration is in and of itself “development” but rather is asking if the “proposed
development” (Thornburgh Resort) is being altered in type, scale, location, phasing or other
characteristic? The Hearings Officer finds that a characteristic (source of water for the FWMP) of the
“proposed development” (Thornburgh Resort) is being “altered.”
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Staff inquired, in the Staff Report, as to whether “other characteristics” of the Thornburgh Resort were
being proposed to be altered. Staff was unsure if Applicant’s proposed elimination of a golf course
somehow altered the Thornburgh open space requirements. The Hearings Officer finds that the golf
course being proposed to be eliminated was designated as open space in the CMP/FMP. The Hearings
Officer finds Applicant did not propose to change any open space requirements. The Hearings Officer
finds that so long as the Applicant meets its CMP/FMP and third level application requirements (l.e.,
tentative plan and site plan approval criteria) then this application does not allow the Hearings Officer to
conclude that there is a proposed change in CMP/FMP open space obligations.

Opponents (l.e., Bragar, November 14, 2022, page 12) suggested that Applicant’s reduction of water
(limitation) would result in changes to fire and sewage disposal CMP/FMP obligations. The Hearings
Officer finds that Applicant did not propose any changes to the CMP/FMP fire suppression and sewage
disposal obligations. The Hearings Officer finds opposition allegations related to changes in CMP fire
suppression and sewage disposal obligations are not supported by substantial evidence in the record
and/or legal authority.

The DCC 18.113.080 definition of “substantial change” has a second requirement (in addition to the
“alteration” requirement addressed in the previous paragraphs). That requirement is that the
“alteration” must materially affect findings of fact on which the original approval was based. The
Hearings Officer reviewed the record in this case to determine if one or more specific CMP/FMP findings
would be materially affected by Applicant’s proposed reduction (limitation) on the use of water. As
stated by LUBA, in Gould v. Deschutes County, LUBA No. 2022-011 (2022), case participants must
identify “’any findings of fact on which the original approval was based’ that would be materially
affected...” Since no participant in this case identified for the Hearings Officer one or more finding of
fact in the original decisions (CMP/FMP) that would be materially affected the Hearings Officer finds
Applicant’s proposal to modify the CMP/FMP water usage or elimination of an optional golf course are
not a “substantial changes” under DCC 18.113.080.

With respect to Applicant’s proposed changes in the source of FWMP mitigation water the Hearings
Officer takes note of the following Applicant statement (Burden of Proof, page 8):

“The applicant acknowledges that an amendment of the FWMP would materially affect the findings
of compliance with the ‘no net loss/degradation’ standard but in a way that would reduce impacts.”

The Hearings Officer agrees with Applicant that an amendment to the FWMP changing water sources
would materially affect the findings related to DCC 18.113.070 (D). Further, the Hearings Officer takes
note that the FMP hearings officer findings (Hearings Officer Decision: M-07-2 & MA-08-6, hereafter the
“HO FMP Decision) specifically identified water sources proposed to supply mitigation obligations and
considered the impacts of those specific sources upon equally specific fish and wildlife habitat. These
findings need to be changed in a wholesale fashion and not just tweaked. No reasonable person could
conclude that the CMP/FMP findings related to the 2008 FWMP need only minor changes if the
proposed 2022 FWMP is approved.

The Hearings Officer finds that Applicant’s proposed changes in sources of FWMP mitigation water
would materially affect the FMP findings related to the FWMP. The Hearings Officer finds, based upon
the evidence and analysis set forth above, that Applicant’s proposed modification of the FWMP
mitigation water sources is a DCC 18.113.080 “substantial change.”
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The Hearings Officer will address processing issues related to DCC 18.113.080 (“reviewed in the same
manner”), Condition 1 (“will require a new application”) and DCC 22.36.040 in separate findings below.

Substantive Issue #13: Substantial Change - Condition 1
FMP Condition 1 states the following:

“Approval is based upon the submitted plan. Any substantial change to the approved plan will
require a new application.”

The Hearings Officer incorporates the preceding findings (Substantive Issue #12: Substantial Change —
DCC 18.113.080) as additional findings for this section. LUBA generally agreed with the Hearings
Officer’s analysis as set forth in the OLU Modification Decision. LUBA concurred with the Hearings
Officer that Condition 1 does not include a definition of “substantial change” and that the Hearings
Officer’s utilization of the DCC 18.113.080 “substantial change” definition was appropriate.

The Hearings Officer, therefore, finds that Applicant’s proposed modification related to reducing
(limiting) the amount of water use at Thornburgh is not a Condition 1 “substantial change” to the
CMP/FMP/FWMP. The Hearings Officer finds that Applicant’s proposed modification to the FWMP
mitigation water sources is a Condition 1 “substantial change.”

The Hearings Officer will address processing issues related to DCC 18.113.080 (“in the same manner”)
Condition 1 (“will require a new application”) and DCC 22.36.040 (subsections 3. And 4.) in the findings
for Substantive Issue #15: Process.

Substantive Issue #14: DCC 22.36.040

The Hearings Officer incorporates the findings for Substantive Issue #12: Substantial Change — DCC
18.113.080 as additional finding for this section.

DCC 22.36.040 (A) states:

“An applicant may apply to modify an approval at any time after a period of six months has elapsed
from the time a land use action approval has become final.”

The Hearings Officer finds that six months have elapsed since the FMP became final. The Hearings
Officer finds this section of DCC 22.36.040 is met.

DCC 22.36.040 (B) states:

“Unless otherwise specified in a particular zoning ordinance provision, the grounds for filing a
modification shall be that a change of circumstances since the issuance of the approval makes it
desirable to make changes to the proposal, as approved. A modification shall not be filed as a
substitute for an appeal or to apply for a substantially new proposal or one that would have significant
additional impacts on surrounding properties.”

The Hearings Officer finds that DCC 18.113.080 (B) sets forth a number of requirements. Those
requirements include (1) a change in circumstances has occurred since the approval, (2) the application
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for modification is not a “substitute for an appeal,” (3) the application is not a “substantially new
proposal,” and (4) the application would not have “significant additional impacts on surrounding
properties.” DCC 322.36.040 (B) also states “unless otherwise specified in a particular zoning
ordinance.” The Hearings Officer finds that no participant in this case presented credible evidence or
persuasive argument that there is a “particular zoning ordinance” that overrides or otherwise makes
DCC 18.113.080 inapplicable. The Hearings Officer finds no credible evidence or persuasive argument in
the record suggesting that DCC 18.113.080 (B) is not relevant to this case.

Applicant provided the following comments related to DCC 22.36.040 (B) (Katzaroff, November 21,
2022, page 26):

“To the extent the hearings officer determines that a change of circumstances is necessary, both
Thornburgh and project opponents have argued that current conditions related to drought and
water constraints warrant reduction in water use and to provide better mitigation for water use.
Thornburgh is requesting just that, an update from the 2008 FWMP to the 2022 FWMP that will
provide more water instream with net benefits to habitat quality through decreases in water
temperatures.”

Applicant provided additional support that there have been changes in circumstances (Burden of Proof,
pages 6-8). The Hearings Officer concurs with the Applicant conclusionary comments quoted above and
Applicant’s Burden of Proof comments that there has been a change in circumstances. The Hearings
Officer takes notice that the FMP proposal was originally submitted in 2008 and since that time the
concepts of climate change and need for water conservation have become more accepted. The
Hearings Officer also takes notice that during the interim between CMP/FMP/FWMP approval
opponents have raised concerns about the amounts and sources of water to be used at the Thornburgh
Resort and also challenged the viability of actually completing the current FWMP. The Hearings Officer
finds that circumstances related to the Thornburgh Resort CMP/FMP/FWMP have changed making it
desirable for the Applicant to modify the CMP/FMP/FWMP.

The Hearings Officer finds there is no credible or substantial evidence in the record to conclude that
Applicant is filing the modification requests in lieu of an appeal. Opponents have suggested that
Applicant submitted the 2022 FWMP application as a substitute for an appeal. The Hearings Officer
finds that opponents have not identified any specific land use decision(s) where the current application
would in any way act as a “substitute for appeal” for that/those decisions.

The Hearings Officer acknowledges that the 2022 FWMP modification application is a “new FWMP.”
However, the Hearings Officer interprets DCC 22.36.040 (B) phrase “substantially new proposal” relates
to the CMP that is being proposed to be modified (See findings for DCC 18.113.080, the Destination
Resort code section relating to modifications of approved CMP’s). The Hearings Officer finds that the
current 2022 FWMP modification application relates to a discrete and relatively small element of the
CMP/FMP approval. The application in this case is not a proposal for new resort it is a proposal to
modify one part of the CMP/FMP approved resort project.

The Hearings Officer finds Applicant’s reduction of water use is in fact just that: a request to reduce
(limit) water use at the Thornburgh Resort. The Hearings Officer finds Applicant’s request to eliminate
one of three golf courses at the Thornburgh resort is not a new proposal; it is a request to clarify the
number of golf courses that must and/or can be constructed at the Thornburgh Resort (one golf course
is currently required and two may be constructed at the option of the Applicant). The changing of the
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FWMP water sources is a requested change of the existing FWMP. The Hearings Officer finds, based
upon the record in this case, that Applicant’s modification proposals are not “substantially new
proposal(s).” The Hearings Officer finds Applicant is proposing no new or additional housing units,
infrastructure or amenities as part of the current modification proposal. While the application for the
2022 FWMP approval is a change the Hearings Officer finds there is no credible and persuasive evidence
in the record that even attempts to demonstrate that the application “substantially” changes the CMP.

The final requirement of DCC 22.36.040 (B) asks if the Applicant’s modification proposal will have
“significant additional impacts on surrounding properties.” The Hearings Officer incorporates the
findings for Substantive Issue #8: Definition of Surrounding properties — DCC 22.36.040 as additional
findings for this section. The Hearings Officer acknowledges that opponents have made general
reference to “potential impacts” on surrounding properties but have not provided the Hearings Officer
with credible and persuasive evidence that those impacts are “significant” and are “additional” to the
impacts of the current CMP/FMP/FWMP.

DCC 22.36.040 (C) states:

“An application to modify an approval shall be directed to one or more discrete aspects of the approval,
the modification of which would not amount to approval of a substantially new proposal or one that
would have significant additional impacts on surrounding properties. Any proposed modification, as
defined in DCC 22.36.040, shall be reviewed only under the criteria applicable to that particular aspect
of the proposal. Proposals that would modify an approval in a scope greater than allowable as a
modification shall be treated as an application for a new proposal.”

The Hearings Officer addressed the “substantially new proposal” and “significant additional impacts on
surrounding properties” issues in the findings for DCC 22.36.040 (B) above. Those findings are
applicable to DCC 22.36.040 (C).

The Hearings Officer finds that Applicant’s proposed modification of the use of water, elimination of one
(of three) golf courses and changing the source of FWMP mitigation water are “discrete” aspects of the
CMP/FMP approval. The Hearings Officer finds no credible and substantial evidence in the record to
support a conclusion that Applicant’s proposal, in this case, is a modification of an approval
(CMP/FMP/FWMP). The Hearings Officer finds that the proposals, in this case, are not such that they are
greater in scope than allowable as a modification. The Hearings Officer finds DCC 22.36.040 allows
Applicant’s proposals to be treated as a modification.

DCC 22.36.040 (D) states:
“An application for a modification shall be handled as a land use action.”

The Hearings Officer finds that Applicant’s proposed modifications to the CMP/FMP/FWMP have been
processed as a land use action. There is no evidence in the record to support a contrary conclusion.

Substantive Issue #15: Process
Many opponents of Applicant’s 2022 FWMP proposal argued that the Applicant should be required to

submit an entirely new CMP/FMP application; in essence “start the resort approval process over.” (i.e.,
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Bragar referenced the need for a new CMP/FMP application in her November 7, 2022 submission on at
least the following pages — 2, 3,9, 13, 14, 15, 17, 18, 20, 23, 25, 26, 27, 28, 35 and 37).

DCC 18.113.080 states, in part, the following:

“Any substantial change, as determined by the Planning Director, proposed to an approved CMP shall
be reviewed in the same manner as the original CMP.” (underlining added by the Hearings Officer)

Condition 1 states, in part, the following:

“Any substantial change to the approved plan will require a new application.” (underlining added by
the Hearings Officer)

The Hearings Officer found that Applicant’s proposal to change the 2008 FWMP mitigation water
sources, by adopting the 2022 FWMP, was a “substantial change” as described in DCC 18.113.080 (See
findings above for Substantive Issue #12: Substantial Change - DCC 18.113.080) and Condition 1
(Substantive Issue #13: Substantial Change — Condition 1). Therefore, the Hearings Officer finds that
the 2022 FWMP modification application must be “reviewed in the same manner as the original CMP”
(DCC 18.113.080) and as “a new application.” (Condition 1). The balance of these Substantive Issue #15
findings address the phrases “reviewed in the same manner” and “new application.” Neither of these
phrases is defined in the Deschutes County Code or in the CMP/FMP.

The Hearings Officer’s initial attempt to interpret the phrases “reviewed in the same manner” and “new
application” considered dictionary definitions.® The phrase “reviewed in the same manner” (DCC
18.113.080) is not defined in the Deschutes County Code (“DCC” or the “Code”).” The word “review” is
defined in the Merriam-Webster Online dictionary as “a formal assessment or examination of
something with the possibility or intention of instituting change if necessary.” The word “same” is
defined in the Merriam-Webster Online Dictionary as “resembling in every relevant respect” and
“conforming in every respect.” Merriam-Webster lists the word “identical” as a synonym to the word
same. The word “manner” is defined in the Merriam-Webster Online Dictionary as “a characteristic or
customary mode of acting” and “a mode of procedure or way of acting.” Combining these three terms
“review,” “same” and “manner”) the Hearings Officer finds a reasonable interpretation of “reviewed in
the same manner” is: “identical procedure or identical way of acting.”

The phrase “new application” is not a defined in the Code. DCC 1.04.010 does define “Applicant and
application” as "the person who applies, and the process for applying, for a franchise, license, permit or
other benefit or privilege given by the County.” That definition does employ the word “process” but
otherwise is not useful in addressing the Condition 1 “new application” issue. The Hearings Officer notes
that no participant in this case provided to the Hearings Officer a BOCC case decision or relevant LUBA or
appellate decision case that provided any useful insight into a defensible interpretation of “new
application.” The Hearings Officer finds, based upon the evidence in the record, that the Condition 1
phrase “new application” is unique to the Thornburgh CMP/FMP.

% The Hearings Officer acknowledges that DCC 22.36.040 may assist in interpreting “reviewed in the same manner” and “new
application.” The Hearing Officer, later in these findings, does address the interpretive impact of DCC 22.36.040.

7 The compete first sentence of DCC 18.113.080 states: Any substantial change, as determined by the Planning Director,
proposed to an approved CMP shall be reviewed in the same manner as the original CMP. (underlining added by the Hearings
Officer)
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The phrase “new application” is also not defined in Code. The term “new” has a temporal connotation;
something that is recent and not old. The singular term “application” is defined in the code (DCC
1.04.010) as “the process for applying, for a franchise, license, permit or other benefit or privilege given
by the County.” The Hearings Officer finds a reasonable interpretation of “new application,” utilizing
definitions, is: “filing a new request for approval.”

The Hearings Officer attempted a slightly different definition based interpretative approach. The
Hearings Officer finds that the “review in the same manner” phrase is directed towards a process that is
the “same.” The Hearings Officer finds that “new application” is directed towards something “new.” The
Hearings Officer finds that both the phrase “review in the same manner” and “new application” are
directed to “process.” DCC 18.113.080 mandates the same process as used for reviewing the CMP be
used if a modification request is deemed a substantial change. The Hearings Officer finds the Condition
1 “new application” language is also focused on process. Condition 1 requires that a substantial change
request must be processed through a new application. The Hearings Officer finds that the DCC
18.113.080 “reviewed in the same manner” language and Condition 1 “new application” language are
functionally equivalent as both address processing applications.

The Hearings Officer finds that an attempted harmonization of DCC 18.113.080 and Condition 1 does not
assist in answering the “new application” interpretation issue. The Hearings Officer next considered the
possibility that DCC 22.36.040 might assist in providing Deschutes County Code insight into how
Condition 1 may be interpreted.

The Hearings Officer finds that the dictionary definitions discussed above and the Hearings Officer’s
dictionary interpretation of the phrases at issue do not convince the Hearings Officer that “reviewed in
the same manner” and/or “new application” require a “start-over” new CMP application or, in the
alternative, simply a “modification of the CMP” application. The Hearings Officer next considers the
relevance of DCC 22.36.040 to this interpretive issue.

DCC 22.36.040 (C) states in part the following:

“Any proposed modification, as defined in DCC 22.36.040, shall be reviewed only under the criteria
applicable to that particular aspect of the proposal. Proposals that would modify an approval in a
scope greater than allowable as a modification shall be treated as an application for a new
proposal.”

The Hearings Officer, in earlier findings, concluded that the Applicant’s proposed 2022 FWMP
application did meet the requirements of DCC 22.36.040 (A) and (B). The Hearings Officer found that
Applicant’s proposed 2022 FWMP application was a DCC 22.36.040 allowable modification. The
Hearings Officer, in the alternative, found that Applicant’s 2022 FWMP proposal was not a request to
modify an approval in a scope greater than allowable as a DCC 22.36.040 modification.

The Hearings Officer finds the DCC 22.36.040 (C) language “shall be reviewed only under the criteria
applicable to that particular aspect of the proposal” provides important interpretative assistance. The
Hearings Officer finds, at least under DCC 22.36.040, that if an application is deemed a modification (not
exceeding scope greater than allowable as a modification) then review is limited to only the discrete
modification request. The Hearings Officer interprets the “reviewed only under the criteria applicable to
that particular aspect of the proposal”’ as meaning that only a modification application is necessary and
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not an application considering the entire scope of the prior approval (a “start-over” CMP/FMP
application).

The Hearings Officer, in the “substantial change” findings, with at least tacit support of LUBA (Gould v.
Central Land and Cattle Company, LUBA No. 2022-011 (2022)) attempted to “harmonize” the DCC
18.113.080 and Condition 1 “substantial change” language. The Hearings Officer extends that
“harmonization” approach to the DCC 18.113.080, Condition 1 and DCC 22.36.040 process issue. The
Hearings Officer was also not comfortable interpreting “reviewed in the same manner” and “new
application” phrases using dictionary definitions of the included words/terms. The Hearings Officer then
attempted to use a relevant DCC section addressing “modifications of proposals” (DCC 22.36.040) to
assist in interpreting “reviewed in the same manner” and “new application” phrases.

The Hearings Officer finds that it is appropriate to utilize DCC 22.36.040 (C) as an interpretive aide.
Hearings Officer finds that the DCC 18.113.080 phrase (“reviewed in the same manner”) and the
Condition 1 phrase (“new application”) means that so long as a modification application meets the
requirements of DCC 22.36.040 (A) and (B), and can be reasonably considered a modification request in
a scope allowed by DCC 22.36.040, then only a modification application -- not a brand new CMP/FMP
application -- is required by DCC 18.113.080 and Condition 1 when a substantial change modification to
a CMP/FMP is requested.

The Hearings Officer, in addition to the above “reviewed in the same manner” and “new application”
findings takes this opportunity to respond to selected Applicant comments (Katzaroff, November 21,
2022, pages 14 & 15) set forth below:

Opponent Gould argues, at Bragar OR, p. 15, and Bragar Rebuttal, p. 8, that FMP Condition 1 on its
own requires a ‘new application.’

FMP Condition 1 states that ‘Approval is based upon the submitted plan. Any substantial change to
the approved plan will require a new application.” What is not contained in that condition is a
requirement that a new destination resort (or CMP or FMP) must be applied for; it only requires a
‘new application.” This makes sense because it makes it clear that any substantial change must be
reviewed by a land use process before the County that allows public input regarding the proposed
changes [footnote 16: No substantial change was requested here. However, it goes without saying
that Thornburgh filed ‘a new application’ which is all that condition requires for compliance.] In this
case, the land use process to be followed to review a new or amended FWMP is set out in CMP
Condition 37 and is a review at a public hearing. As with any land use approval, the approval is
limited to a review of what is requested and the land use criteria relevant to the request. This
reading of Condition 1 is consistent with the code. DCC 18.113.080 specifically allows modification of
a Conceptual Master Plan which in this case has been incorporated into the FMP. It provides: “Any
substantial change, as determined by the Planning Director, proposed to an approved CMP shall be
reviewed in the same manner as the original CMP. An insubstantial change may be approved by the
Planning Director. Substantial change to an approved CMP, as used in DCC 18.113.080, means an
alteration in the type, scale, location, phasing or other characteristic of the proposed development
such that findings of fact on which the original approval was based would be materially affected.
DCC 18.113.100 says that the new application required when an FWMP proposes a significant
change from the CMP is an application to modify or amend the CMP — not to file a new CMP.
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Further, the County has routinely permitted other destination resorts to modify their resort master
plans utilizing the same process as applied to Thornburgh’s same request. Exhibit 23, p. 5
(highlighting six other modification requests with the same housekeeping changes).[footnote
omitted]

Importantly, this argument also relies on the idea that a condition can impose additional
requirements that are not authorized or based in the law or relevant code. They cannot. ORS
215.416(4)(a) only permits “such conditions as are authorized by statute or county legislation.” It
does not authorize a Hearings Officer to adopt conditions separately. See also, ORS 215.416(8)(a);
ORS 215.427(3)(a)(approval or denial must only be based upon the County’s land use regulations).
The most reasonable and logical interpretation is that FMP Condition 1 is a reference to the
provisions of the County code that govern amendments of land use decisions and resort plans. This
requires any changes be authorized during land use review but does not require an entirely new
resort application be filed.”

The Hearings Officer agrees with Applicant that Condition 1 does not contain a “requirement that a new
destination resort (or CMP or FMP) must be applied for.” As noted in the finding above the Hearings
Officer concluded only a modification application and not an entirely new (“start-over”) CMP/FMP
application was required in this case. Applicant also stated its interpretation of the Condition 1
requirement for a “new application” makes sense because Condition 1 “makes it clear” that any
substantial change must be reviewed by a public land use process. The Hearings Officer finds Condition
1 does not say that a substantial change requires a land use process requiring public input regarding the
proposed changes. The Applicant certainly may infer a land use process requiring public input but the
Hearings Officer finds Condition 1 does not explicitly say that.

Applicant, in the comments quoted above, suggests CMP Condition 37 sets forth the land use process
that applies in this case.® The Hearings Officer notes that CMP Condition 37 was “satisfied” through the
approval process of the FMP (Hearings Officer FMP Decision, page 29). This Hearings Officer finds CMP
37 does not reference a modification of the CMP/FMP/FWMP but rather is only directed towards to
initial approval of the wildlife mitigation plan. The Hearings Officer finds that even if Condition 37
language were to be considered relevant and/or instructive to Condition 1, the process in this case does
in fact involve a public hearing with the same participatory rights allowed in the CMP approval hearing.
Condition 37 is not helpful in interpreting Condition 1. Had the FMP hearings officer intended to
incorporate CMP condition 37 into Condition 1, that hearings officer could have done so; however, she
did not.

Applicant comments that DCC 18.113.080 specifically allows for the modification of the CMP. The
Hearings Officer agrees. However, what is being considered here is the interpretation of language
contained in a specific condition of approval. The Hearings Officer finds the Condition 1 “new
application” language somehow must defer to the language of DCC 18.113.080 is not correct.

Applicant argues that the county has routinely permitted other destination resorts to modify FMP’s
using the same process proposed by Applicant in this case is true. However, the Hearings Officer notes
that the cases reviewed by the Hearings Officer either (1) do not contain the exact language of the

8 CMP Condition 37: Applicant shall demonstrate compliance with DCC 18.,113.070 (D) by submitting a wildlife mitigation plan
to the County as part of its application for Final master plan approval. The County shall consider the wildlife mitigation plan at a
public hearing with the same participatory rights as to allowed in the CMP approval hearing.
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Thornburgh CMP/FMP Condition 1, or (2) those cases do not involve requests to make substantial
changes (exception: Eagle Crest Long-Term Sewage Case, MC-02-3, MC-02-4, MC-02-5).

The Eagle Crest — Long Term Sewage Case was processed as a modification proposal and only addressed
the modification relevant criteria but there is no reference in the decision to the Eagle Crest FMP
containing the CMP/FMP Condition 1 “new application” language. The Hearings Officer finds that blindly
deferring to DCC 18.113.080, when Condition 1 does in fact exist and is relevant and applicable, is not
legally justified.

Finally, Applicant argues that somehow ORS 215.416(4)(a) applies to the Condition 1 analysis in this
case. The Hearings Officer references Applicant’s oft-used “collateral attack” argument; it is improper to
contest the validity of a final decision. The FMP is a final decision. Condition 1 is included in the FMP
final decision. Applicant had the right to object to Condition 1 as being violative of ORS 215.416 and/or
ORS 215.427. The Hearings Officer finds Applicant’s ORS 215.416 and/or ORS 215.427 argument was
not sufficiently developed to allow the Hearings Officer to meaningfully review and decide that issue.

The Applicant also argued that the Hearings Officer should consider DCC 18.113.100 in the context of
interpreting “new application” in Condition 1. DCC 18.113.100 (B) states:

“If the Planning Director finds evidence in the FMP of a substantial change from the CMP, the
Planning Director shall advise the applicant to submit an application for modification or amendment
of the CMP.”

The Hearings Officer finds Applicant’s DCC 18.113.100 (B) argument inapposite. This section only relates
to the “process for approval of Final Master Plan.” The CMP and FMP are finalized and no longer subject
to approval and/or appeal. DCC 18.113.100 was pertinent at one time but that time has passed.

In conclusion the Hearings Officer, in this case, was faced with a difficult issue — what does the DCC
18.113.080 language “reviewed in the same manner” and Condition 1 language “new application”
mean? The Hearings Officer found the record to contain a dearth of legal support for any particular
definition/interpretation of “reviewed in the same manner” and “new application.” In the end the
Hearings Officer reviewed Deschutes County Code, prior modification land use decisions and the
comments of Applicant, Staff and opponents. In the end the Hearings Officer found the DCC 18.113.080
language “reviewed in the same manner” and Condition 1 language “new application” means that
Applicant was required to submit a “new modification application” and not a “new CMP/FMP
application.”

Substantive Issue # 16: Relevant Approval Criteria

Staff, in response to a request by the Hearings Officer at the Hearing, provided an open-record
memorandum (House, November 7, 2022). Staff addressed the issue of what criteria should be
considered in this case as follows:

“Staff agrees with the applicant that the review in these land use review proceedings for the
application is such that, if the Hearings Officer determines the proposal will effect a ‘substantial
change,’ the application may nonetheless be considered as against the applicable criteria per DCC
18.113.080, which requires review of a proposed modification of a CMP ‘in the same manner as the
original CMP.’ The ‘same manner’ provision in DCC 18.113.080 means an evaluation of the entire
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resort, as modified, against all of the approval criteria under 18.113.070, Approval Criteria, and all
criteria under DCC 18.113.050, Requirements for Conditional Use Permit and Conceptual Master Plan
Applications. The applicant appears to argue the question of ‘substantial change’ is not
determinative and asserts that there will not be any procedural error, or resulting substantial
prejudice, because the applicant has consented to a heightened process. This position is based in part
on the applicant’s position that DCC 18.113.100 allows FMPs to vary from CMPs in ways that are not
substantial, and the position that ‘reduction of water use and choice to not build an optional golf
course is not a substantial change.’ Similarly, DCC 18.113.080 allows for Planning Director review of
insubstantial changes to an approved CMP, but requires a full review of a proposed modification that
results in ‘substantial change.””

The Hearings Officer incorporates the findings for Substantive Issue #15: Process as additional findings
for this section. The Hearings Officer finds that DCC 22.36.040 (D) is applicable to this application. The
Hearings Officer finds the relevant approval criteria for a DCC 22.36.040 modification of approval
application are only those that relate to the discrete changes being requested. The Hearings Officer, in
the context of DCC 22.36.040 (C), finds Staff’'s recommendation that “all CMP” approval criteria must be
considered is not correct.

Substantive Issue # 17: DCC 18.113.070 (D) — “No Net Loss”

Overview: The Hearings Officer finds DCC 18.113.070 (D) to be the most important criterion in this case.
DCC 18.113.070 (D) is commonly referred to as the “No Net Loss” standard or test. No participant in this
case indicated that DCC 18.113.070 (D) was irrelevant to the determination of whether Applicant’s
proposed 2022 FWMP modification should be approved.

DCC 18.113.070 (D) states:

“Any negative impact on fish and wildlife resources will be completely mitigated so that there is no
net loss or net degradation of the resource.”

The primary Thornburgh Resort document addressing DCC 18.113.070 (D) is the Thornburgh Fish and
Wildlife Mitigation Plan. The existing Thornburgh Fish and Wildlife Mitigation Plan shall be referred to
as the 2008 FWMP. The current proposal, for the purposes of this decision, shall be referred to as the
2022 FWMP. The version of Applicant’s 2022 FWMP considered by the Hearings Officer is identified by
Applicant as the Fish and Wildlife Mitigation Plan — 2022 FWMP Relating To Potential Impacts of
Thornburgh’s Reduced Ground Water Withdrawals on Fish Habitat, Cascade Geoengineering, LLC,
August 16, 2022 Reorganized and Updated November 7, 2022. The Hearings Officer refers to this
document in the findings for this section as the 2022 FWMP.

Even though a detailed history of the 2008 FWMP will not be given in this decision some history of the
development and interpretation of the 2008 FWMP is appropriate. The wildlife mitigation topic was
first considered as part of the CMP approval process. The BOCC, at the CMP stage (1*
application/approval stage in Deschutes County for a Destination Resort), deferred a final decision
related to adoption of a FWMP until the FMP stage (2" application/approval stage for Destination
Resort) Central Land and Cattle Company, LLC. V Deschutes County & Gould, LUBA No. 2015-107 @37
(2016). The 2008 FWMP was eventually approved as part of the FMP application/approval process.
After extensive litigation the FMP and FWMP were finally approved. The 2008 FWMP was found to meet
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the DCC 18.113.070 (D) “No Net Loss” standard Gould v. Deschutes County, LUBA No 2021-112 @ 11
(2022).

The hearings officer issuing the Hearings Officer FMP Decision (October 8, 2008 — Hearings Officer
Corcoran-Briggs) provided insight into the evidence and arguments leading to approval of the 2008
FWMP. The Hearings Officer FMP Decision (Page 24)°, in part, made the following findings:

“The applicant acknowledges that the proposal require[s] the development of wells on the property
that will affect basin water flows. However, the applicant argues that it has addressed those Impacts
by purchasing mitigation credits from COID, and by acquiring irrigation water rights that will return
water to Deep Canyon Creek. They argue that both OWRD and ODFW have reviewed its proposal and
have agreed that the proposal mitigates both water quantity and quality that will be removed from
the aquifer due to the resort development. The applicant supplied a copy of an agreement between
the owners of Deep Falls Ranch and the Daniels Group showing those owners have agreed to the
removal of two dams that diverted flow from Deep Canyon Creek. [footnote omitted] In response to
testimony from opponents that the proposed mitigation does not adequately address increases in
water temperature in Whychus Creek, the applicant argues its proposal will have little or no impact
on water temperatures on the creek. Even if water temperatures in Whychus Creek does increase
incrementally, the applicant asserts that the increase can be addressed by requiring the applicant to
fund a water conservation project sponsored by the Three Sisters Irrigation District to return 106
acre-feet of water to instream uses.

The OWRD mitigation requirement adequately addresses water quantity; it does not fully address
water habitat quality. Its assumptions regarding the benefits of replacing more water during the
irrigation season than is consumed on an average daily basis by the resort does not account for the
higher water consumption that will likely occur during the summer months. Therefore, the hearings
officer concludes that the additional mitigation offered through the Three Sisters Irrigation District
restoration program is necessary to assure that water temperatures in Whychus Creek are not
affected by the proposed development.”

The hearings officer, in the FMP HO Decision, imposed conditions of approval in order to assure the
2008 FWMP fully met the “No Net Loss” mitigation obligations; the most relevant is FMP Condition 38.
The Hearings Officer notes that in addition to the FMP HO Decision the BOCC, LUBA and Oregon
appellate courts have all taken the opportunity to refine how the DCC 18.113.070 (D) “No Net Loss”
standard should be interpreted. The Hearings Officer, in this decision, intends to follow the interpretive
guidance set forth in relevant hearings officer, BOCC, LUBA and appellate court decisions related to
approval of the FMP and 2008 FWMP.

The Hearings Officer does take note of a few of the LUBA and Oregon Court of Appeals holdings that are
relevant to this decision.’® First, to satisfy the “No Net Loss” standard the record must contain

9 See also, FMP HO Decision, page 24 “The meaning of the standard, and the sufficiency of the evidence to address it was the
major focus of the parties in the FMP proceeding. The applicant provided a wildlife mitigation plan that had been reviewed by
the BLM and ODFW, and both agencies endorse the applications identification of likely impacts on fish and wildlife, and
conclude that the applicant’s plan addresses the impact of the development on those resources such that the ‘no net loss’
standard of DCC 18.113.070(D) is satisfied.”

10 The Hearings Officer does not represent that the cited BOCC, LUBA or Oregon Court of Appeals cases are the only cases
addressing and/or resolving a particular issue. The citations are intended only to direct the reader to at least one relevant case
and holding.
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substantial evidence that the 2022 FWMP provides mitigation water — of both the quantity and quality
required by the 2022 FWMP — before pumping water for uses allowed by the approved phase of
development. Gould v. Deschutes County & Thornburgh Resort Company, LLC. 233 and Gould & Central
Oregon LandWatch v. Central Land and Cattle Company, LLC, LUBA No. 2022-026 @ 13 (2022). The
focus of the “No Net Loss” standard is the preservation of habitat Gould v. Deschutes County &
Thornburgh Resort Company, LLC. 233 Or App 623 @ 634 (2022). The 2022 FWMP does not need to
mitigate every potential impact on habitat rather impacts must be minimized or offset impacts. Gould v.
Deschutes County & Central Land and Cattle Company, LLC. 2018-008 @ 26 (2018). The 2022 FWMP
mitigation plan, to meet the “No Net Loss” Standard, must provide mitigation water that is likely and
reasonably certain to succeed in mitigating any adverse impacts. Gould v. Deschutes County & Central
Land and Cattle Company, LLC. 2018-008 @ 28 (2018).

Technical Evidence Related to the “No Net Loss” Standard

Applicant, in its final argument (Katzaroff, November 21, 2022, pages 3 & 4) provided a listing of
reports/memorandums/models submitted in support of the proposed 2022 FWMP satisfying the “No
Net Loss” standard. The Hearings Officer includes Applicant’s list below:

“1. Flow and Temperature Modeling of the Middle Deschutes River, Kellie Vache, Ph.D., and Joe
Eilers, PH-WQ, Resource Specialists, Inc., dated October 2022. (RSI-1)

2. Evaluation of the Impacts of Proposed Groundwater Pumping at Thornburgh Resort Project,
Pradeep Mugunthan, Ph.D., Four Peaks Environmental Consulting, dated 10/19/22. (GSFlow).

3. Flow and Temperature Modeling of the Middle Deschutes River, Part ll-lmpacts of GSFlow-based
Changes in Stream Discharge, Kellie Vache, Ph.D., and Joe Eilers, PHWQ, Resource Specialists, Inc.,
dated October 22, 2022. (RSI-2)

4. Evaluation of the Fish Habitat Impacts of Proposed Groundwater Pumping at Thornburgh Resort
Project from RSI-1, Lucius Caldwell, Ph.D., Four Peaks Environmental, dated 10/21/22. (Fish 1)

5. Evaluation of the Fish Habitat Impacts of Proposed Groundwater Pumping at Thornburgh Resort
Project to Include Modeled Changes in Surface Water Resulting from Changes in Groundwater
Discharge, Lucius Caldwell, Ph.D., Four Peaks Environmental, dated 10/21/22. (Fish 2)

6. Evaluation of Flow and Temperature Mass Balance Calculations for Crooked River. Lucius Caldwell,
Ph.D., Four Peaks Environmental, dated 10/24/22. (Fish-Crooked River)

7. Evaluation of Flow and Temperature Mass Balance Calculations for Little Deschutes River. Lucius
Caldwell, Ph.D., Four Peaks Environmental, dated 10/24/22. (Fish-Little Deschutes)

8. Supplemental Memorandum Regarding Reduction of Water Needs and Amendment of FWMP for
Thornburgh Resort. Jim Newton, C.W.R.E., P.E., R.G., Cascade GeoEngineering, dated October 24,
2022. (CGE -2)

9. Updated Fish Habitat Evaluations in the Crooked River, Whychus Creek, and the Deschutes River,
Lucius Caldwell, Ph.D., Four Peaks Environmental, dated 11/14/22. (Fish-Spring Evaluations)
Additional flow and thermal modeling work which was undertaken in response to questions and
requests by staff at the Oregon Department of Fish and Wildlife. This work included:

10. Flow Modeling by Four Peaks to determine impacts of Thornburgh pumping with and without
additional flow from the transfer wells. Report to ODFW in email on November 2, 2022. See Exhibit
30.

11. Flow Modeling by Four Peaks to determine the seasonality of impacts. Reported to ODFW in
email on November 2, 2022. See Exhibit 30.
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12. Flow Modeling by Four Peaks to determine the impacts of the ODFW requested “Spring” reaches
in the Deschutes River, Whychus Creek, and the Crooked River. Reported to ODFW in email on email
on November 14, 2022. See Exhibit 26.

13. Thermal and Flow analysis by RSI to determine thermal impacts in the ODFW Springs. Reported
to ODFW in email on November 14, 2022. See Exhibit 26.

The technical work was completed by 4 individuals, 3 holding Ph.D.’s, 1 holding a master’s degree, all
in relevant disciplines. Mr. James Newton, Cascade GeoEngineering, holds the professional
designations of Certified Water Rights Examiner C.W.R.E., Professional Engineer, P.E., and Registered
Geologist R.G. (See Resumes previously submitted) The extensive technical analysis these scientists
performed provides detailed support for the original conclusions reached by Cascade
GeoEngineering, that the 2022 FWMP complied with the NNL found in DCC 18.113.070(D).

In addition, Thornburgh’s experts provided rebuttal evidence, including:

14. Four Peaks — November 14: Comments on E-PUR Memorandum Regarding Groundwater Impacts.
(Exhibit 29)

15. CGE — November 14: Responses to E-PUR Memorandum Dated November 4, 2022, and General
Responses to ODFW Concerns. (Exhibit 33)

16. RS/ — November 14: Response to Reviewer Comments Regarding QUAL2Kw Model Application.
(Exhibit 34)”

Applicant, in its Final Argument (Katzaroff, November 21, 2022, pages 4 & 5) also volunteered a brief
summary of “technical” evidence provided by opponents. The Hearings Officer finds the Applicant’s
comments quoted below are a fair summary of opponents’ opposition technical evidence but certainly
do not represent a complete or comprehensive discussion of that evidence. Applicant’s summary
follows:

“The only technical evidentiary submittals in this record from another party are three technical
memorandums submitted on behalf of Ms. Gould. All three memorandums are drafted by E-PUR
LLC’s Mr. John Lambie:
*  E-PUR LLC Technical Memorandum dated September 9, 2022; Bragar OR, Attachment
16, pps. 294-303.
*  This memorandum comments only two transfers (T-14074 and T-14075)
proposed by Thornburgh and does not comment on the 2022 FWMP.
*  E-PUR LLC Technical Memorandum dated November 4, 2022; Bragar OR, Attachment
38.
*  This memorandum appears to be the only memorandum that provides any sort of
technical response to the 2022 FWMP. CGE, RSI, and Four Peaks each address it
as outlined above.
* E-PUR LLC Technical Memorandum dated November 14, 2022; Bragar Rebuttal,
Attachment B.
*  This memorandum argues three things, summarized at Attachment B, p. 1-2:
0 1) that “water rights identified in Thornburgh’s FWMP demonstrates that
it cannot provide sufficient water for fire safety protection”4;
0 2)that “water rights identified in Thornburgh’s FWMP demonstrates that
it cannot handle wastewater load without revising the CMP”5; and
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0 3)the “water rights identified in Thornburgh’s FWMP demonstrate that its
plan for water supply does not have the resilience that is required by
OWRD for a municipal water supply.

The Hearings Officer is tasked with weighing technical evidence in the record. The Hearings Officer finds
that the technical evidence submitted by Applicant is extensive. The Hearings Officer finds Applicant’s
technical evidence appears to utilize recognized modeling methods, and contain data/conclusions
related addressing habitat impacts resulting from the proposed 2022 FWMP. The Hearings Officer finds
Applicant’s technical evidence constitutes substantial evidence of the facts and conclusions stated in its
submitted technical reports. The Hearings Officer acknowledges that the opposition technical evidence
does challenge Applicant’s consultant’s modeling and data. The Hearings Officer finds that Applicant’s
technical evidence was prepared by credentialed experts who provided an extreme level of analysis and
detail. The Hearings Officer finds opponents expert evidence is not nearly as comprehensive as
Applicant’s. The Hearings Officer finds opponents expert evidence is less focused on the specific water
sources proposed by Applicant and their impacts on fish habitat. The Hearings Officer finds opponents
technical evidence is less credible and persuasive than the technical evidence proved by Applicant.

ODFW Input

The Hearings Officer finds that the Hearings Officer FMP Decision appeared to rely heavily upon the
Oregon Department of Fish and Wildlife’s (“ODFW") conclusion that the proposed 2008 FWMP met the
“No Net Loss” standard. In this case the ODFW strongly indicated, based upon the evidence it reviewed
prior to making its final submission (November 7, 2022), that the proposed 2022 FWMP does not meet
the DCC 18.113.070 (D) “No Net Loss” standard. ODFW concluded (Page 4 of 8) that:

“Based on our current understanding of the 2022 Mitigation Proposal, it is yet unclear if the 2022 will
result in outcomes that meet the County’s standard in DCC 18.113.070(D), including actions that fully
mitigate the Habitat Category 2 impact through in-kind, in-proximity mitigation. The proposed 2022
Plan is lacking in detail to provide substantial evidence for stated claims, though some of the follow
up correspondence and information submitted late to ODFW (and perhaps to the record) may
include applicable evidence.”

ODFW (November 7, 2022, pages 4 of 8) listed “specific concerns” leading up to the agency’s conclusion
that the 2022 Mitigation Proposal did not meet the “No Net Loss” standard. While likely oversimplifying
ODFW’s concerns in lay terms the Hearings Officer summarizes reasons ODFW appears to conclude that
the 2022 FWMP does not meet the “No Net Loss” standard:

e Deep Canyon Creek mitigation water (per 2008 FWMP) provided local/nearby habitat benefits
in close proximity to the Thornburgh Resort (where consumptive water would be sourced) and
the proposed 2022 FWMP plan relies upon discontinuing use of groundwater sources “which
allegedly provide benefits to the basin for over 100 miles. The claims for these distances are
unsubstantiated and unlikely to be realized for this distance” (bolding added by the Hearings
Officer); and

e “Discontinuation of groundwater use does not necessarily result in an equal amount of surface
flow, nor does it discharge at the same period or at the same location;” and

e Modeling used by Applicant’s experts/consultants was limited; and

e Some water rights relied upon by Applicant in the 2022 FWMP “lack verified past use data;” and
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e Offsetting Thornburgh Resort pumping with groundwater transfers “provides no assurances that
groundwater discharge from ecologically important seeps and springs and surface water flows
are protected in the future;” and

e “Additional water use” is proposed to be mitigated “solely through OWRD’s Groundwater
Mitigation Program” which does not account for thermal impacts on fish habitat; and

e Assurance of compliance with the FWMP 2022 water mitigation proposal is uncertain and/or
ambiguous (bolding added by the Hearings Officer); and

e The quantity of “excess water” mitigation is uncertain; and

e Protection of habitat during “shoulder months” (period of time prior to and immediately after
irrigation season) is not assured; and

e Condition 38 may not provide an objective process to assure compliance with the proposed
2022 FWMP (bolding added by the Hearings Officer).

Applicant (DeLashmutt, November 14, 2022) provided a comprehensive bullet point by bullet point
response to the ODFW November 7, 2022, concerns which are summarized above. The Hearings Officer
also finds that the DeLashmutt November 14, 2022, record submission provides a comprehensive
response to the ODFW concerns.

The Hearings Officer, despite the findings in the preceding paragraph, remains concerned about how to
deal with the ODFW November 7, 2022, comments. Recall that the hearings officer issuing the Hearings
Officer FMP Decision emphasized that the ODFW conclusion that the 2008 FWMP met the “No Net Loss”
standard was an important factor. The Hearings Officer FMP Decision made it clear that ODFW'’s
support of the 2008 FWMP was relevant and perhaps critical to her decision to find the “No Net Loss”
standard was met. While not required by the Deschutes County Code, or other law/rule, the Hearings
Officer finds that ODFW’s input is a relevant evidentiary consideration in determining if the “No Net
Loss” standard is met.!

ODFW requested prior to, at and after the Hearing (ODFW letters dated October 21, 2022, November 7,
2022 and Hearing public testimony) additional time to review, analyze and then coordinate with
Applicant regarding the proposed 2022 FWMP. Applicant’s legal counsel, at the Hearing, declined the
Hearings Officer’s invitation to provide additional time (beyond the open-record schedule set by the
Hearings Officer) for ODFW to submit a comprehensive review and analysis of Applicant’s technical
submissions.

Pursuant to Applicant’s listing of its technical studies'? they were dated October 19, 2022 (item 2),
October 21, 2022 (items 4 & 5), October 22, 2022 (item 3), October 24, 2022 (items 6, 7 & 8), November
2, 2022 (items 10 & 11), and November 14, 2022 (items 9, 12, 13, 14, 15 & 16). The Hearing occurred on
October 24, 2022, the open-record period for new evidence ended November 7, 2022, and the open-
record period for rebuttal evidence ended on November 14, 2022. As noted in the procedural issue
findings above the Hearings Officer is fully aware of relevant state statutes and county code related to
post hearing submissions.

11 cascade Geoengineering, November 7, 2022, page 1 — “The 2022 FWMP presented very detailed changes to the original 2008
FWMP that was approved by the Oregon Department of Fish and Wildlife (ODFW).” [emphasis added by the Hearings Officer]
12 see Katzaroff, November 21, 2022, Final Argument; dates and item number references are extracted from technical expert
listing found on pages 3 and 4.
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The Hearings Officer is also fully aware of the quantity (number of pages) and complexity of the
Applicant’s post hearing record submissions. Having reviewed, as best a lay person can do that,
Applicant’s technical submissions it is easy for the Hearings Officer to say that expecting an authoritative
response from ODFW, within the time allowed by the open-record schedule, was not likely. The
Hearings Officer finds that Applicant, fully within its legal rights, denial of additional time for ODFW
review of Applicant’s technical submissions, precluded the Hearings Officer from being able to consider
a meaningful ODFW response.

The 2022 FWMP - Is the 2022 FWMP likely and reasonably certain to succeed

Moving on from the “technical evidence” aspect of the proposed 2022 FWMP the Hearings Officer next
considers whether the 2022 FWMP is “likely and reasonably certain to succeed.” As noted by the
Oregon Court of Appeals, in a case they reference as Gould 1V, “a final adjudication of compliance
requires a showing that compliance with DCC 18.113.070 (D) is ‘likely and reasonably certain to
succeed.”” Gould v. Deschutes County, 233 Or App 623 (2010) citing 227 Or App at 610. In this decision
the Hearings Officer interprets the “likely and reasonably certain to succeed” language in the context of
the proposed 2022 FWMP plan logistics. Restated, this Hearings Officer inquiry asks if the 2022 FWMP,
as drafted, provides the Applicant, interested persons, and future decision makers (including but not
limited to the public, County Staff, hearings officers, BOCC, LUBA, Oregon Court of Appeals and Oregon
Supreme Court) clear and enforceable standards that ensure the plan is likely and reasonably certain to
succeed?

At this point the Hearings Officer steps back to recognize the reality facing the Applicant, opponents and
Staff with respect to the Thornburgh Resort: The Thornburgh Resort is one of the most litigated
development projects in the State of Oregon. It is not lost on this Hearings Officer (who has presided
over and issued at least five Thornburgh land use decisions) that the 2008 FWMP mitigation obligations
have been the been the focus of multiple disputes requiring, in many instances, BOCC, LUBA, Oregon
Court of Appeals and Oregon Supreme Court intervention.

Even during this case issues have been raised as to whether or not the Applicant has strictly met the
requirements of the 2008 FWMP. For example, the 2008 FWMP states (page 1) that “Thornburgh will
use a total of 2,129 acre feet of water...” The source of that water remains controversial as of the date
of this decision.

The Hearings Officer notes that the 2008 FWMP used phrases such as “most likely,” “if needed, can be
secured from sources,” and “continue to pursue.” The Hearings Officer notes that Condition 10, which is
closely related to the 2008 FWMP, uses terminology “updated documentation for the state water right
permit and an accounting of the full amount of mitigation.” Condition 38 requires the Applicant to
“abide by the April 2008 Mitigation Plan...and agreements with the BLM and ODFW for management of
off-site mitigation efforts.” Hindsight is 20/20 and had the hearings officer and other decision makers
involved with the FMP and FWMP approval process had been aware of the challenges the language
contained in those decisions has caused she/they may have imposed more definitive and objective
language in those documents.

The Hearings Officer, in this case, finds that the proposed 2022 FWMP is certainly longer (number of
pages) and contains significantly more narrative description than the 2008 FWMP. The Hearings Officer
is appreciative of Applicant’s November 7, 2022 “Executive Summary” and “Reorganized and Updated
November 7, 2022 FWMP” documents.
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The Hearings Officer believes that the actual “plan” which must be adhered to if the 2022 FWMP
modification application is approved is described in Section H (starting on page 14). But this
interpretation may be wrong. What is clear to the Hearings Officer is that the 2022 FWMP commits to
reduce water use (needs from 2129 AF to 1,460 AF and consumptive use from 1,356 AF to 882 AF).
Section H.A.1. (Limit Pumping to a Maximum of 1,460 AF Annually) includes the statement “Thornburgh
will submit as part of the annual Mitigation Report summaries of the resort’s annual water reports that
are required to be provided to OWRD.” This part of the proposed 2022 FWMP is clear and Applicant’s
commitment may reasonably be considered likely and reasonably certain of success (page 4, and page
14 — Section H.A.1).

Sections D and H address directly the DCC 18.113.070 (D) “No Net Loss” standard. As best the Hearings
Officer can ascertain Sections D and H are the “meat” of the 2022 FWMP. These sections appear to set
forth Applicant’s mitigation obligations.

The Hearings Officer finds Sections D and H seem to be interrelated in some way but the two sections
leave a great deal to the imagination.'® The Hearings Officer attempted, on multiple occasions and for
varying lengths of time, to outline Sections D and Section H; particularly the portions of Sections D and H
that relate to the various water rights associated with use at the Thornburgh Resort and water rights
intended for mitigation purposes. The Hearings Officer is certain that the Applicant, Applicant’s legal
counsel and Applicant’s experts/consultants believe that what is presented in sections D and H of the
2022 FWMP are clear. However, the Hearings Officer finds interpreting Sections D and H is challenging
because these sections overlap and supplement each other in ways that are not clear to the Hearings
Officer.

The 2022 FWMP Section D appears to establish a series of options open to the Applicant to meet the
“No Net Loss” standard. For example, Section D. states that the Applicant commits to “discontinue
pumping water in the location appurtenant to the right” then states “if any transfer is not approved, the
water right could be cancelled in lieu of mitigation (both the groundwater and surface water rights) or
transferred instream (just the surface water rights) for mitigation credits.” The Hearings Officer finds the
“if any transfer is not approved...” language is not mirrored or reflected in Section H. The Hearings
Officer is unsure if the inclusion of the quoted language was not intended to be in Section H was
intentional.

The Hearings Officer believes that the Applicant, public, Staff, BOCC and any appellate authority should
be able, without resorting to an “expert” or “consultant” or “attorney,” to comprehend and apply the
language used in the 2022 FWMP. Sections D and H of the proposed 2022 FWMP do not meet or satisfy
that goal.

Section H.4 (remaining water use BFR...) provides an additional area of confusion and imprecision of the

proposed 2022 FWMP. This paragraph begins by stating that “the water rights described in 1. above will

provide up to 1,217 AF of the resort’s total water needs of 1,460 AF leaving at least 243 AF of additional

water needed.” Footnote 20 follows the quoted statement and says that “if there was some reduction in
the amount Thornburgh is allowed to transfer under the LeBeau water right, like the 7% reduction

13 The Hearings Officer references section labels (I.e., Section D and Section H) as set forth in the 2022 FWMP. The Hearings
Officer does, however, note that the Section labeling (Reorganized and Updated November 7, 2022) does not include not a
“Section E.”
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expected in the NUID transfer, the amount of additional water could be increased somewhat.” The
Hearings Officer defies an attorney or professional planner, let alone a lay person, to objectively
describe the meaning of that language. The Hearings Officer finds the language contained in Applicant’s
proposed 2022 FWMP Section H. is imprecise.

The Hearings Officer in this case is fully aware that the primary reporting and enforcement mechanisms
for matters related to the FWMP are FMP Conditions 38 and 39. Condition 38 states:

“The applicant shall abide by the April 2008 Wildlife Mitigation Plan, the August 2008 Supplement,
and agreements with the BLM and ODFW for management of off-site mitigation efforts. Consistent
with the plan, the applicant shall submit an annual report to the county detailing mitigation
activities that have occurred over the previous year. The mitigation measures include removal of
existing wells on the subject property, and coordination with ODFW to model stream temperatures in
Whychus Creek.”

The Hearings Officer reviewed Applicant’s Burden of Proof and notes that it provided (page 3, paragraph
7) a clarification of what constitutes compliance under Condition 38.1* The Hearings Officer could find
no language remotely similar to the Burden of Proof Condition 38 language in the 2022 FWMP version 1
(August 16, 2022) or version 2 (November 7, 2022). Applicant, in its pre-hearing record submission
(Katzaroff, October 21, 2022, page 4), stated that:

“Staff is concerned with the implementation of FMP Condition 38 and assurance of ongoing
compliance. Condition 38 was adopted as part of the FMP approval. It requires that Thornburgh
follow the FWMP and its mitigation measures and to report mitigation actions to the County.
Thornburgh will follow the plan.”

Applicant, in its pre-hearing record submission (Kataroff, October 21, 2022, page 4), also said that
Condition 38 “is imprecisely worded.” (emphasis added by the Hearings Officer)

The Hearings Officer finds Applicant’s approach to Condition 38 in the context of the 2008 FWMP and, if
approved, 2022 FWMP misses the mark. The Hearings Officer finds that as it now stands (per 2008
FWMP) and as proposed (2022 FWMP), Condition 38 must be viewed as the only practical method of

14 Burden of Proof, Page 3, Item 7. “The purpose of this paragraph 7 is to clarify what constitutes compliance with FMP
Condition 38, whether during the review of Resort land use applications, as reported as part of annual monitoring, or for any
other purpose. Once the Resort's water provider [footnote omitted] has purchased water rights to be used for pumping or
mitigation and pumping at the point of diversion or appropriation of the certificate has been discontinued, compliance with
Conditions 3, 4 and 6 shall be found to be met in the manner discussed in this paragraph 7. As noted below, compliance will
occur differently for water appropriated from a surface water Point of Diversion versus a groundwater Point of Appropriations
or for a mitigation credit that is acquired as follows:
a. Point of Appropriation-Groundwater: Compliance occurs upon submittal to OWRD of any of the following: an
assignment of the water right to Thornburgh, an application that seeks OWRD approval of a transfer to pump at the Resort
property, or cancellation in-lieu of mitigation so long as any use of the particular water right by farmers discussed below, if
any, has been discontinued.
b. Point of Diversion-Surface Water: Compliance occurs upon submittal to OWRD, and OWRD approves any of the
following: an application that transfers to pump at the Resort property, application that transfers the water to an in-
stream lease, cancellation in-lieu of mitigation, or transfer to obtain mitigation credits, so long as any use of the particular
water right by farmers discussed below, if any, has been discontinued.
c. Mitigation Credit: In the event that Thornburgh acquires mitigation credits, compliance occurs when Thornburgh
provides proof of ownership or proof of submittal to OWRD of an application to transfer water in-stream.”
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assuring compliance with the FWMP.* It cannot be said that the 2008 FWMP or the proposed 2022
FWMP can be considered likely and reasonably certain to succeed without something akin to Condition
38.

The Hearings Officer finds, at a minimum, Condition 38 needs to be modified to reference the 2022
FWMP. Condition 38, as it currently exists, mandates that Applicant “shall abide” by “agreements with
BLM and ODFW for the management of off-site mitigation efforts.” Applicant represented (Katzaroff,
October 21, 2022, page 4) that no Applicant/ODFW agreement exists. While Condition 38 is not clear on
timing, whether required to have been done or must be done at some time in the future, the Applicant
has not provided any evidence of well removal on the Subject Property. The Hearings Officer also finds
that Condition 38 requires coordination with ODFW to model stream temperatures. The Hearings
Officer, based on the evidence in the record, is uncertain if that provision remains relevant. The
Hearings Officer finds that Applicant’s statement that Condition 38 is “imprecisely worded” is an
understatement.

The Hearings Officer’s above stated Condition 38 comments are amplified by ODFW. ODFW stated, in
its November 7, 2022 record submission (page 6 of 8) the following:

“ODFW is concerned with the lack of information regarding how compliance will be ensured over
time. Compared to legally protected instream water rights, the monitoring, reporting, compliance,
and enforcement of mitigation via groundwater transfer is complex and difficult to quantify. It is our
understanding that compliance (or noncompliance) with the mitigation measures will be established
by annual reporting required by FMP Condition 38, but it is unclear who reviews the reports, who has
access to the reports, what repercussions are in place for non-compliance, and if/how ODFW would
be engaged in habitat protection. OWRD administrative processes will only address part of the
compliance necessary, and sole reliance on OWRD well and streamflow monitoring data is unlikely to
be at the appropriate scale and locations to track compliance. Surface water quality and quantity
must be replaced in perpetuity or for the life of the project as intended or continued pumping at the
Resort would result in a net loss of the resource.”

Applicant responded to the above-quoted ODFW comments (DeLashmutt, November 14, 2022, page 8)
as follows:

“Thornburgh will provide annual reporting of mitigation measures taken under both the terrestrial
wildlife and FWMP plans. This reporting will include the water usage and the mitigation measures
taken under this 2022 FWMP. Thornburgh agrees to provide copies of reporting to Deschutes County,
ODFW and in case of that mitigation measures taken on the Terrestrial Wildife plan, the BLM.”

The Hearings Officer finds the Thornburgh quoted comments to simply repeat the Condition 10 and
Condition 38 reporting requirements that currently exist and then to proceed to propose language to
modify those conditions by adding recipients of the reports.'® The Hearings Officer repeats that the
proposed 2022 FWMP does not include any reporting requirements. As such the proposed 2022 FWMP
is totally reliant upon Conditions 38 and 39 to assure compliance.

15 condition 39 relates to Three Rivers Irrigation District conservation project. Applicant did not propose to change its
Condition 39 obligations.

16 condition 38 requires annual reporting to the county only. Condition 10 is silent who the required documentation must be
sent to; presumably it is the county as the information must be provided “at the time of tentative plat/site plan review.

41

BOCC Hearing Attachment 1



The Hearings Officer finds that unless clear, objective and enforceable compliance language contained in
the 2022 FWMP, or a meaningful modification of the existing Condition 38, there can be no assurance
that the 2022 FWMP is “likely or reasonably certain to succeed.” The Hearings Officer finds that
Applicant did not propose modifying the language of Condition 38 and if it did the Hearings Officer could
not find it in the proposed 2022 FWMP.

The Hearings Officer finds the application in this case does not provide clear, concise and objective
compliance standards to assure that the 2022 FWMP will secure the water rights represented in the
2022 FWMP and that its proposed 2022 FWMP mitigation is likely and reasonably certain to assure that
the DCC 18.113.070 (D) “No Net Loss” standard is met. The Hearings Officer finds Applicant failed to
carry its burden of proof requirement that its proposed 2022 FWMP meets relevant approval criteria.
The Hearings Officer finds, based upon the findings above, that Applicant’s proposed 2022 FWMP
modification application must be denied.

Summary & Conclusion — DCC 18.113.070 (D)

The Hearings Officer finds Applicant’s technical data and conclusions related to the impacts of various
water rights proposed to be used as OWRD and DCC 18.113.070(D) mitigation is generally credible in
relation to the proposed 2022 FWMP potentially meeting the “No Net Loss” standard. The ODFW
guestioned Applicant’s technical data, modeling, approach and conclusions. Opponents questioned the
credibility of Applicant’s technical data, modeling, approach and conclusions.

ODFW expressed reservations about the proposed 2022 FWMP meeting ODFW standards and the DCC
18.113.070 (D) “No Net Loss” standard. The Hearings Officer finds that Applicant (DeLashmultt,
November 14, 2022) provided a thoughtful response to ODFW comments. The Hearings Officer also
takes notice that ODFW did not have an opportunity to respond to Applicant’s (DeLashmutt’s)
comments. The Hearings Officer finds that the hearings officer, in the Hearings Officer FMP Decision
(who approved the 2008 FWMP), appeared to rely heavily upon ODFW’s concurrence/support of the
data, modeling and approach taken by Applicant in the 2008 FWMP. As at least one other hearings
officer dealing with the “No Net Loss” issue stated: “It is a close call” and ultimately concluded that
Applicant’s 2008 FWMP met DCC 18.113.070 (D) requirements in part because of ODFW’s approval of
the plan.

The Hearings Officer finds the proposed 2022 FWMP includes a number of very important sections that
are subject to multiple interpretations and likely to lead to appeals seeking interpretive declarations.
The Hearings Officer finds that the proposed 2022 FWMP does not provide objective reporting,
compliance/enforcement provisions. The Hearings Officer finds that relying upon the current version of
Condition 38 is not appropriate if the 2022 FWMP is approved as proposed. The Hearings Officer finds
Condition 38, if the 2022 FWMP were approved, would need to be revised to reflect 2022 FWMP
changes and ensure that the Applicant, public and future decision makers can reasonably be expected to
understand the Applicant’s mitigation obligations and the consequences for failure to meet those
obligations.

The Hearings Officer believes it is inappropriate for the Hearings Officer to revise the proposed 2022
FWMP to assure it contains clear and objective Applicant obligations. The Hearings Officer finds it is
inappropriate to revise Condition 38 when it is clear that Applicant did not include any proposed
revisions in its application for this case.
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The Hearings Officer finds, based upon the record of this case, that Applicant has failed to satisfy the
one criterion it argues is relevant: DCC 18.113.070 (D). The Hearings Officer denies Applicant’s request
to revise the 2008 FWMP with a proposed 2022 FWMP.

Iv. DECISION

Applicant’s proposal to modify the CMP/FMP by replacing the 2008 FWMP with a 2022 FWMP
proposal is denied.

Dated this 19th day of December, 2022.

Feigoy G it

Gregory J. Frank
Deschutes County Hearings Officer
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Summary Letter

CASCADE

GECTENGEBINEERIMNIEG

21145 Scottsdale DR, Bend, Oregon 97701
360-907-4162 newtonjim@hotmail.com

November 7, 2022

TO:

Kameron Delashmutt

Central Land and Cattle Company, LLC
67525 SW Cline Falls Hwy

Redmond, Oregon 97756

FROM:
Jim Newton, P.E., R.G., CW.R.E.

RE: 2022 THORNBURGH RESORT FISH AND WILDLIFE MITIGATION PLAN,

Dear Kameron:

This summary letter has been prepared by Jim Newton, PE, RG, CWRE, Principal of
Cascade Geoengineering (“CGE”) on behalf of Central Land and Cattle Company, LLC,
owner, and developer of the Thornburgh Resort (“Thornburgh”) to provide a simplified
summary of the 2022 “Thornburgh Resort Fish and Wildlife Mitigation Plan, Addendum
#2 (2022 FWMP) Relating to Potential Impacts of Thornburgh’s Reduced Ground Water
Withdrawals on Fish Habitat” dated August 16, 2022. The 2022 FWMP presented very
detailed changes to the original 2008 FWMP that was approved by the Oregon
Department of Fish and Wildlife (ODFW). Both the 2008 and 2022 FWMP provided
mitigation to offset any potential impacts on fisheries and aquatic habitat and the specific
measures to mitigate for any negative impacts.

Cascade Geoengineering, LLC 21145 Scottsdale DR, Bend, Oregon 97701 360-907-4162  w ww.cascadegeoengineering.com
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Thornburgh estimated in 2008 the Resort’s water needs at full build out were up to 2,129
AF per year, having consumptive use of 1,356 AF, and a maximum withdrawal rate of 9.28
cubic feet per second (cfs). The Thornburgh Resort revised water needs at full build out
by reducing some water intensive amenities and reducing irrigated landscaping for resort
facilities and individual homes. The Resort will also implement the use of improvements
in the type and method of fixtures used in Resort buildings to reduce consumption. As a
result of this Thornburgh is reducing its total water needs from 2,129 AF to 1,460 AF. A
summary table of the 2008 estimated water demand and the 2022 revised water demand
are shown below:

2008
Original Water Use Full Resort Build-Out

WATER USE ANNUAL VOLUME CONSUMPTIVE USE
Golf Courses 717 AF 645 AF
Irrigation 195 AF 117 AF
Reservoir Maintenance 246 AF 206 AF
Other Q/M 971 AF 388 AF
TOTALS 9.28 CFS 2,129 AF 1,356 AF
2022

Reduced/Revised Water Use at Full Resort Build-Out

WATER USE ANNUAL VOLUME CONSUMPTIVE USE
Golf Courses 501 AF 451 AF
Irrigation 111 AF 66 AF
Reservoir Maintenance 51 AF 43 AF
Other Q/M 797 AF 319 AF
TOTALS 1,460 AF 882 AF

The above reductions in estimated annual water usage reflect roughly a one-third in
water savings at full buildout of the Resort. Further, the water used for mitigation of the
new Resort water usage relies more on groundwater, groundwater that is intended to
offset groundwater pumping that could reduce discharges of seeps and springs that
contribute cool water to surface flows in the Deschutes River and Whychus Creek at
gaining reaches of the River and Creek, respectively. A list of the water rights to be used
for mitigation of the Resort water uses are shown below by the referenced name, volume
and the water right certificate, transfer or otherwise a cancellation:

Water Rights: Certificated, Transfers, and Cancellations.

Cascade Geoengineering, LLC

21145 Scottsdale DR, Bend, Oregon 97701

360-907-4162

w ww.cascadegeoengineering.com
Page 02
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1. LeBeau (200 AF) — Surface Water POD: Certificate 95746 and transfer T-13857.

2. Big Falls Ranch (614.4 AF) — Surface Water: Certificate 96192 & 96190 and
transfer T-12651 to a groundwater Point of Appropriation.

3. BigFalls Ranch (25.6 AF) — Groundwater POA: Certificate 87558.

4. Tree Farm (327.5 AF) — Groundwater POA: Certificate 94948 and Transfer T-
13703.

5. Dutch Pacific (49.5 F) — Groundwater POA: Certificate 89259.

6. DRC Temporary Mitigation Credits — 6 AF of mitigation.

7. Three Sisters Irrigation District (1.51 cfs minimum 106 AF) — Surface water. Final
order signed for instream transfer. This TSID water will only be used for quality
mitigation, not as part of any OWRD mitigation or transfer program.

These above mitigative water rights, upon approval by the Oregon Water Resources
Department, will provide mitigation for 1,217 AF of the 1,460 AF required for fully
mitigation the estimated Resort water uses. The remaining approximately 243 AF of
mitigation will be completed in the future, prior to the OWRD authorizing the full annual
water use of 1,460 AF. If the additional 243 AF of mitigation is not necessary, or
unavailable, the Resort will be limited to 1,217 AF annually.

Based on the detailed surface and groundwater modelling prepared by Four Peaks
Environmental Consulting, and Resource Strategies, Inc., and the analysis of the impacts
on Fish Habitat provided by Four Peaks (all submitted into the county written record as
of the date of this letter), the mitigation of the Thornburgh Resort groundwater usage
achieves compliance with DCC 18.113.070(D), Deschutes County’s “No Net
Loss/Degradation” standard as it pertains to fishery resources. Considering the reduced
Thornburgh Resort water usage and superior mitigation of future Resort water uses
provided by the 2022 FWMP and the ample technical support for the plan, the County
should approve the Thornburgh 2022 FWMP.

Cascade Geoengineering, LLC 21145 Scottsdale DR, Bend, Oregon 97701 360-907-4162  w ww.cascadegeoengineering.com
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THORNBURGH RESORT
2022 FISH AND WILDLIFE MITIGATION PLAN (2022 FWMP)

RELATING TO POTENTIAL IMPACTS OF THORNBURGH'S
REDUCED GROUND WATER WITHDRAWALS ON FISH HABITAT
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Prepared by:
Cascade Geoengineering, LLC
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Bend, Oregon 97701
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Page 5 of 28
FISH AND WILDLIFE MITIGATION PLAN - 2022 FWMP 2
RELATING TO POTENTIAL IMPACTS OF THORNBURGH'’S
REDUCED GROUND WATER WITHDRAWALS ON FISH HABITAT
November 7, 2022

l. Introduction

This report was prepared by Jim Newton, PE, RG, CWRE, Principal of Cascade Geoengineering
(“CGE”) on behalf of Central Land and Cattle Company, LLC, owner, and developer of the
Thornburgh Resort (“Thornburgh” or the “Resort”) as an Addendum to the Thornburgh Resort
and Wildlife Mitigation Plan regarding potential impacts on fisheries and aquatic habitat and the
specific measures to mitigate for any negative impacts. It incorporates elements of and replaces
the “Addendum Relating to Potential Impacts of Ground Water Withdrawals on Fish Habitat”
dated April 21, 2008 (the “FWMP”) developed by Newton Consultants, Inc. (“NCI”) and
supplements thereto.

1. Background

The Thornburgh Resort will have no direct impact on natural surface waters; there are no such
resources on the property and the proposed source of water for the Resort is ground water
pumped from wells on the Resort property, to be appropriated under a series of water rights
approved by the Oregon Water Resources Department (“OWRD”). Use of ground water by the
Resort is expected to indirectly impact flows in the Deschutes River because of a determination
of hydraulic connection between surface and ground waters in the Deschutes Basin. This
connection has been noted by the USGS and a determination confirming such was made by
OWRD in connection with its evaluation and approval of one of Thornburgh’s original water
rights authorizing the appropriation of 2,129 acre-feet of ground water for the Resort.

As a result of the determination of hydraulic connection, Thornburgh was required to provide
mitigation to offset impacts equal to the consumptive use in the “zone of impact” identified by
OWRD, in this case the “General Zone” of impact. In addition to the OWRD requirements,
Thornburgh voluntarily agreed it would address both flow and temperature concerns with
measures set out in Section V: Mitigation and Enhancement Measures of the 2008 FWMP.
Temperature concerns were addressed by using cooler water for a part of the Resort’s OWRD
mitigation. The cooler water was to be obtained by purchasing Big Falls Ranch (“BFR”) water
rights that entitled BFR to pump surface water from Deep Canyon Creek. This water, with a
temperature of approximately 13 degrees C would be acquired over time as needed from Big
Falls Ranch. Once acquired BFR would cease pumping the rights acquired by Thornburgh and
thereby improve flows and cool the river. The remaining mitigation water would also be surface
water, from COID and other sources, with an estimated temperature of 26 degrees C. The 2008
FWMP and other measures added to it during the review of the Final Master Plan (FMP) were
determined to fully mitigate for any negative impacts on fish habitat and to achieve compliance
with DCC 18.113.070(D), Deschutes County’s “No Net Loss/Degradation” standard as it
pertained to fishery resources.!

This cooler water, roughly 62% of the total mitigation promised by the 2008 FWMP, was found
sufficient to fully mitigate for 100% of the thermal impacts to the Deschutes River (and to
Whychus Creek as well according to ODFW) attributable to Thornburgh’s pumping. Further, the

! This is a Deschutes County standard only.

Cascade Geoengineering, LLC 21145 Scottsdale DR, Bend, Oregon 97701 360-907-4162 www.cascadegeoengineering.com
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FISH AND WILDLIFE MITIGATION PLAN - 2022 FWMP 3
RELATING TO POTENTIAL IMPACTS OF THORNBURGH'’S
REDUCED GROUND WATER WITHDRAWALS ON FISH HABITAT
November 7, 2022

1.87 cfs? of impacts to seeps and springs in the 2008 FWMP was mitigated for by leaving 1.97 cfs
(equal to 105% of the impacts) of the Deep Canyon water in the river upstream of areas
identified as critical fish habitat. Additionally, this mitigation was determined by the Oregon
Department of Fish and Wildlife (“ODFW”) to result in a net benefit to fisheries. Project
opponents objected to the 2008 FWMP, claiming that no mitigation was provided to address a
slight reduction in groundwater recharge to Lower Whychus Creek. Although Thornburgh and
ODFW disagreed mitigation was needed in this location, Thornburgh volunteered to provide
additional mitigation specifically for Whychus Creek by funding a part of a Three Sisters
Irrigation District project. The County’s hearing officer accepted this offer. The Whychus Creek
mitigation was opposed by a project opponent but following an extensive, and protracted legal
battle was proven to meet the No Net Loss standard, and provide additional benefits to habitat
resources in Whychus Creek by increasing the flow of the creek many miles upstream of the cool
water fish habitat found in Lower Whychus Creek, which is now completed.

1. Resort Water Supply and OWRD Mitigation
A. Resort Water Needs and Supply

Thornburgh’s water supply is groundwater pumped from the Deschutes Aquifer from numerous
wells located within the resort boundaries. That has not changed since the Resort was first
approved in 2006. The Deschutes Aquifer is vast covering about 4,500 square miles with a
thickness or depth of as much as 2,000 feet at points. The aquifer holds an immense water
volume with very substantial flows through it. Annual recharge of the aquifer is about 3,800 cfs
or more than 2,750,000 AF per year while annual usage is roughly 750,000 AF, the bulk of which
is irrigation. Water generally travels north and east until it reaches Lake Billy Chinook.

The Resort’s original plan anticipated 6 groundwater wells would be used. Presently, there are 8
potential groundwater wells. However, changes to Resort infrastructure may require additional
well locations to be added or moved®. Any well within the Resort property will pump from the
same regional aquifer to supply Thornburgh water for a variety of purposes, common among
municipal and resort style communities in Central Oregon. As was noted from a David Newton
in a memo dated August 24, 2021, the number or specific location of wells within the Resort
property has no bearing on the mitigation plan or the efficacy of mitigation to offset pumped
groundwater from the Resort’s property. This conclusion has been verified by comprehensive
groundwater modeling that was completed by Four Peaks Environmental Consulting (“Four
Peaks”). Four Peaks determined that changing well locations at the Thornburgh property would
have no change on the impacts felt from Thornburgh’s pumping. See Four Peaks: Evaluation of
the Impacts of Proposed Groundwater Pumping at Thornburgh Resort Project dated October 19,
2022, (Four Peaks GSFlow)

2 The 1.87 cfs of impact was the total amount of impact to all seeps and springs in any location
(Deschutes, Whychus, etc.) from Thornburgh pumping 2,129 AF of groundwater.

3 The CMP began with 6 well locations that were changed in the approved FMP. The A-1
Tentative Plan approved another well location.
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BOCC Hearing Attachment 2



EXHIBIT 1

Page 7 of 28
FISH AND WILDLIFE MITIGATION PLAN - 2022 FWMP 4
RELATING TO POTENTIAL IMPACTS OF THORNBURGH'’S
REDUCED GROUND WATER WITHDRAWALS ON FISH HABITAT
November 7, 2022

Thornburgh uses to be served by its wells include domestic and commercial uses, golf course,
park and landscape irrigation, reservoir/pond maintenance and fire protection. Collectively,
these uses are defined by the OWRD as “quasi-municipal” uses. In 2008, the Resort’s water
needs at full build out were estimated at 2,129 AF per year, having consumptive use of 1,356 AF,
and a maximum withdrawal rate of 9.28 cfs as shown below. As defined by OAR 690-505-
0605(2), "Consumptive use" means the Department’s determination of the amount of a ground
water appropriation that does not return to surface water flows in the Deschutes Basin due to
transpiration, evaporation or movement to another basin.”

1. Original Water Use Full Resort Build-Out

WATER USE ANNUAL VOLUME CONSUMPTIVE USE
Golf Courses 717 AF 645 AF
Irrigation 195 AF 117 AF
Reservoir Maint 246 AF 206 AF
Other Q/M 971 AF 388 AF
TOTALS9.28 CFS. 2,129 AF 1,356 AF

Since the approval of the 2008 FWMP, issues regarding the use and conservation of water have
become increasingly important to the region. As a result of this growing regional water
awareness, Thornburgh has taken focused steps to reduce the Resort’s water usage by roughly
one third. This reduction of water use will be achieved by Thornburgh foregoing its right to
develop some water intensive amenities and reducing irrigated landscaping for resort facilities
and individual homes. The Resort will also implement the use of improvements in the type and
method of fixtures used in Resort buildings. As a result of this Thornburgh is reducing its total
water needs from 2,129 AF to 1,460 AF and its consumptive use from 1,356 to 882 AF, as shown
in table 2 below.

2. Reduced Water Use at Full Resort Build-Out

WATER USE ANNUAL VOLUME CONSUMPTIVE USE
Golf Courses 501 AF 451 AF
Irrigation 111 AF 66 AF
Pond Maint. 51 AF 43 AF
Other Q/M 797 AF 319 AF
TOTALS 1,460 AF 882 AF

Thornburgh owns or controls numerous applications, permits and other certificated water rights
for use as part of the Resort’s water plans that may be used for consumptive water or mitigation
water purposes. These include certificated water rights, transfers, and cancellations (See
Section B below) and ground water applications and permits (See Section C). For further details
see Attachment 1.
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B. Water Rights: Certificated, Transfers, and Cancellations.

1. LeBeau (200 AF) — Surface Water POD: Certificate 95746 and transfer T-13857.

2. Big Falls Ranch (614.4 AF) — Surface Water: Certificate 96192 & 96190 and transfer T-
12651 to a groundwater Point of Appropriation.

3. BigFalls Ranch (25.6 AF) — Groundwater POA: Certificate 87558.

4. Tree Farm (327.5 AF) — Groundwater POA: Certificate 94948 and Transfer T-13703.

5. Dutch Pacific (49.5 F) — Groundwater POA: Certificate 89259.

6. DRC Temporary Mitigation Credits — 6 AF of mitigation.

7. Three Sisters Irrigation District (1.51 cfs minimum 106 AF) — Surface water. Final order
signed for instream transfer. This Whychus Creek TSID water will only be used for
quality mitigation, not as part of any OWRD mitigation or transfer program (m).

C. Ground Water Rights: Permits and Applications.

8. GW Permit G-17036: Permit for 9.28 cfs (2,129 AF) of groundwater. Currently pending a
contested case regarding extension of the permit.

9. GW Permit Application G-19139 (pending). Alternate permit for 9.28 cfs (2,129 AF) to
replace G-17036 if needed.

10. Limited License Application LL-1879 (pending). Alternate permit for 4.5 cfs of
groundwater for interim use during actions on #8-9 above.

11. Limited License Application LL 1917 (pending). A second alternate limited license for
.453 cfs of groundwater (same amount and alternate to T-13703%.

For any of the permits or applications in “C” above, OWRD requires mitigation under ORS
390.835 and related administrative rules in OAR 690-505-0500 et seq. This does not apply to the
transfer of certificated water rights that have been fully developed. The functional effects of a
transfer and a new fully mitigated pumping are essentially the same. Both result in the
termination of the right to pump water in one location and both authorize pumping in the new
location. The OWRD mitigation rules were adopted in response to a comprehensive study of
ground water resources in the Deschutes Basin conducted by the United States Geological
Survey (“USGS”) and OWRD. (Ground Water Hydrology of the Upper Deschutes Basin, Oregon,”
USGS Water Resources Investigation Report 00-4162, 2001). The study demonstrates hydraulic
connection between the regional groundwater aquifer and surface water within the Deschutes
Ground Water Study Area as shown on Figure 1. As a result, the rules require mitigation to
offset the impact of ground water pumping on surface water flows.

In reviewing applications for new ground water rights, OWRD determines the total quantity of
water to be diverted from groundwater and the amount of “consumptive use” associated with
the proposed new use. The amount of mitigation required — or “mitigation obligation” —is equal
to the annual amount of consumptive use. In addition to specifying the quantity of mitigation
water required to offset consumptive use, OWRD identifies the “zone of impact” or location

4 Now that the Tree Farm transfer has been approved this LL may not be required.
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within the surface water system in which the impact of a proposed ground water use is
expected to occur. Mitigation for any new groundwater permit used by Thornburgh is required
in the “General Zone of Impact” which allows mitigation water to be obtained from any source
in the Deschutes Basin above the Madras gage, located below Lake Billy Chinook. The broad
geographic scope of the General Zone reflects findings in the USGS Study that most ground
water within the basin flows toward the confluence area of the Crooked and Deschutes Rivers
and discharges into the river and tributaries in an area just above Lake Billy Chinook.

Initially, OWRD determined the consumptive use, and mitigation obligation of permit G-17036
to be 851.6 AF (40%, of 2,129 AF). WaterWatch of Oregon protested that determination and
Thornburgh voluntarily agreed to increase the consumptive use of individual elements of the
permit which raised the overall mitigation requirement to 1,356 AF which in essence provides
an additional 505 AF (over 50% extra) of mitigation. The application for the replacement permit
G-19139 uses the same consumptive use rates applied by OWRD under the settlement. Under
OWRD rules, mitigation for new groundwater permits must be provided in advance for the full
amount of water to be pumped under the new permit for each phase of development.

D. Thornburgh 2022 Mitigation Plan (includes OWRD Mitigation (“M”) and No Net
Loss Quality Mitigation (“m”).

To achieve compliance with DCC 18.113.070(D), Thornburgh commits to reduce its water usage
to a maximum of 1,460 AF, having a consumptive usage of no more than 882 AF. Further,
Thornburgh commits to purchase the certificated water rights #1-5 in Section B above (all are
both OWRD (M) and Quality (m) mitigation) and discontinue pumping water in the location
appurtenant to the right. Thornburgh committed to and has acquired the TSID-Whychus Creek
quality mitigation (m) water listed in #7 above. Thornburgh has transferred or will be seeking
approvals to transfer the water rights in #1-4 to the Thornburgh wells. The transfers will change
the place of appropriation, the place of use, and in the case of irrigation rights, the character of
use from irrigation to quasi-municipal uses. Transferring a certificated water right does not
require OWRD mitigation, as it eliminates the use of this transferred water right in its former
location and allows it to be used, instead, on the Resort’s property. Thornburgh’s transfers, if
approved, will total 1,167.5 AF. The first of which the Tree Farm, temporary transfer T-13703,
was approved transferring 327.5 AF of quasi-municipal water from a well in west Bend to the
Thornburgh wells. Transfer for the LeBeau and Big Falls Ranch water have been applied for and
are pending. If any transfer is not approved, the water right could be cancelled in lieu of
mitigation (both the groundwater and surface water rights) or transferred instream (just the
surface water rights) for mitigation credits. Water Right #5 above, Certificate 89259, Dutch
Pacific, for 49.5 AF groundwater is presently being cancelled in lieu of mitigation. When all the
transfers and cancellations are complete, Thornburgh will be able to pump 1,217 AF°. To pump
over 1,217 AF Thornburgh will transfer additional water rights to transfer to its property or
provide additional mitigation (243 AF +/-).

Until Thornburgh’s transfer applications are fully adjudicated it is unclear how much water will
be pumped from G-17036, G19039, or any alternate “NEW” groundwater or limited license

31,223 AF including the 6 AF listed in #6 above that can be used as M mitigation.
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permit.® What is clear, however, is that the Resort has agreed to reduce its water use from
2,129 AF to a maximum pumping of 1,460 AF and maximum consumptive use of 8827 AF. For
any portion of its water Thornburgh pumps under a new groundwater permit it will be required
to provide mitigation for that new use prior to pumping. OWRD will require that these water
rights are also in the general zone of impact.

The mitigation benefits provided under this plan occur at different times depending on whether
the permit is appropriated from a groundwater source, i.e., Dutch, and Tree Farm permits or
surface water permits that are diverted from the stream, i.e., the LeBeau permit. For permits
appropriated from the ground, the mitigation event occurs when Thornburgh acquires the water
right and files an assignment of water right with OWRD and does not pump water under the
authority of the permit in advance of OWRD approval of a transfer or other mitigation measure.
While the approval of a transfer (or an alternate described herein) is needed to allow
groundwater pumping on the Resort property, it is not needed to achieve compliance with the
2022 FWMP for a permit appropriated from groundwater, or to meet the County’s no net loss
standard. In that case, the ownership, assignment, and a commitment to nonuse of the water
rights under that permit until it is transferred or used for mitigation may be relied on to
demonstrate compliance with the FWMP during a third stage development permit review.

Doing the measures outlined in this Section D will meet or exceed the No Net Loss standard as
provided for in DCC 18.113.070(D) as for the reasons discussed in detail in the Sections below.

F. Groundwater Withdrawals and Quality Mitigation

In other resort approvals, OWRD mitigation was accepted as providing the entire mitigation
needed to meet this standard for fish habitat. In the case of Thornburgh Resort, this standard
has been redefined to require “water quality” mitigation. This was required even though all
groundwater pumping in the Deschutes Basin affects groundwater discharges which impact
stream flows. OWRD mitigation, by design, increases streamflow by either increasing
groundwater discharge into the stream (cold groundwater mitigation directly via seeps and
springs) or by leaving water in the stream (surface water mitigation), which typically has the
benefit of reducing river and creek temperatures associated with the increase in water flow.

Further, in the Deschutes Basin, surface water generally originates as groundwater released by
seeps and springs due to the hydrological connection. Snowpack melts in the mountains and
seeps into the highly permeable and porous ground. Water then flows down-gradient in the
aquifer to be discharged into streams as springs or seeps. In this basin a minimal amount of
surface water is the result of run-off. Surface water that begins as ground water is often
diverted or pumped from our streams to feed the basin’s substantial irrigation system.
Irrigation water that is not consumed, seeps back into the porous soil and down into the aquifer

® Any new water right or authorization won’t impact the mitigation measures required as the
source would remain the same regional aquifer.

” Applying OWRD standard practice of 40% to QM permits would result in consumptive use of
584 AF. This plan provides mitigation far more than that amount.
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as return flows back to groundwater. Once returned to the aquifer, groundwater flows to the
north and northeast until it is discharged back into streams and ultimately the Deschutes River
as surface water.

Regardless of the type (surface or groundwater) or place of mitigation, streamflow in the basin
has been shown to increase when surface water irrigation or groundwater use is discontinued.
Increasing streamflow was the main purpose of the OWRD mitigation program and also a
primary purpose of many of the basin’s environmental actions and restoration programs. NCI
noted this in the 2015-2017 remand of the FMP relating to TSID mitigation for Whychus Creek.
Flow volumes in the upper Deschutes River are an important component of the current Habitat
Conservation Plan for the Oregon Spotted Frog. Flow volume guarantees set to protect the frog
have created substantial impacts on the operation of the basin’s irrigation districts and a
tremendous burden on some of farmers within the basin, including North Unit Irrigation District.

Opponents of Thornburgh have typically focused on groundwater as it relates to its ability to
affect streamflow, particularly the thermal conditions or “quality” of the remaining flow
resulting from groundwater pumping. More specifically, the areas below Lower Bridge on the
Deschutes River and lower Whychus Creek where the discharge of significant amounts of cold
groundwater, can dramatically lower stream temperatures result in improved water quality.

Quality Mitigation - 2008 FWMP:

In the 2008 FWMP, the reduction in groundwater discharge resulting from pumping was
mitigated by providing surface water in the Deschutes River and its Deep Canyon Creek and
Whychus Creek tributaries. In both cases, surface water mitigation was justified because it was
cool. Water left in Deep Canyon Creek, is spring fed with a temperature of roughly 13 degrees C
as it flows into the Deschutes River®. Adding the average mitigation flow of 1.97 cfs from the
cool Deep Canyon Creek water rights more than replaced the average reduction of 1.87 cfs in
seep and spring discharge claimed by the 2008 Yinger report commissioned by a project
opponent. At the same time, Tetra Tech’s Mass Balance Analysis estimated the temperature
impact of these claimed reductions in streamflow, with mitigation as a minor temperature
increase of 0.1 degrees C in the Deschutes River at Steelhead Falls and below the mouth of
Whychus Creek, along with increased flows in the river from north Bend downriver. For the
area around Lower Bridge Tetra Tech noted a zero-degree change which was rounded down
from a minor impact. Even though there was up to a 0.1 degree C increase in temperature in
two areas of critical fish habitat the mitigation plan was found to meet the no net loss standard
because it replaced the loss of seeps and springs (1.97 vs. 1.87 cfs) and the temperature change
was found to be of no impact to fish habitat in the Deschutes River.

Mitigation was required for Whychus Creek, despite the extremely minor impacts projected
there by Mr. Yinger, because the 2008 hearings officer was concerned the Resort’s “peak”
summertime use of water might have greater impacts than modeled. The water in Whychus

8 This was the temperature Tetra Tech, a key consultant for Thornburgh Resort, utilized to
calculate thermal impacts during the 2008 FMP proceedings.
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Creek at the TSID diversion has an average temp of about 13 degrees C°. The applicant’s expert
hydrogeologist David Newton, PE, CWRE, established that by scientific analysis that leaving
more of that cool water in the creek from that point downstream increased the thermal mass of
the creek causing it to heat less as it flows downstream. The NCI memo from October 2017
shows the maximum thermal impacts to lower Whychus Creek without mitigation, during the
peak summertime temperatures and the creek at its lowest flow, to be 0.0042 degrees C. This is
far less than what can be measured using technology available today. With the TSID surface
water mitigation, the temperature was lowered in Whychus Creek (lowered by approximately
0.001, again in an amount too small to be measured)®. The TSID water also provided thermal
benefits to the middle and upper parts of the creek as noted in the NCI memo, although those
benefits were not considered to meet the standard due to the limited scope of the review on
remand which focused on temperatures in Lower Whychus Creek only. The TSID mitigation in
Whychus Creek was shown to meet the no net loss/degradation standard.

In the Crooked River, Yinger’s 2008 study (Yinger 2008) noted roughly 13% of the impacts of
flow reduction would be felt in the Crooked River, but neither Yinger nor ODFW voiced concerns
about thermal impacts there. This may be because of the large groundwater discharges in the
area and the fact that the temperatures of the groundwater discharging into the Crooked River
at Opal Springs and Osborne are warmer (between 11.6 and 13.7 degrees C!!) than the
discharges noted into the Deschutes or Whychus (around 11 degrees C). See Exhibit 6, OWRD
Spring Temp. Of note is the 2008 FWMP had no Crooked River mitigation. All 2008 mitigation
was Deschutes River and Whychus Creek surface water mitigation. To better understand the
impacts to the groundwater in the Crooked River from Thornburgh pumping, Four Peaks
modeled the changes in discharge resulting from both the 2008 and 2022 FWMP while Newton
provided mass balance analysis of both mitigation plans2.

Quality Mitigation- 2022 FWMP:

A key improvement of the 2022 FWMP over the 2008 version is the increase in the percent of
cold-water mitigation that is used to provide quality mitigation. As noted above the 2008 plan
had 100% surface water comprised of the Deep Canyon water (roughly 62%) and other sources
(roughly 38%) such as COID, etc. The Deep Canyon water was 13 degrees C entering the
Deschutes River while the other surface water was 26 degrees C. This resulted in average
temperature of the mitigation water of 18 degrees C where the mitigation enters the
waterways. In comparison the 2022 plan used 85% cold groundwater at 11 degrees C and 15%
surface water at 20.4 degrees C for an average of 12.5 degrees C where the mitigation enters
the rivers and streams.

%13 degrees C was the temperature used by Newton in the 2015-2017 remand cases on
Whychus Creek to show compliance with the no net loss standard. Current data shows mean
temperature of 9.3 degrees C. The lower the temperature the greater the benefits provided.

10 Since the amounts cannot be measured, they cannot be verified and are simply theoretical.
As such, whether positive or negative they are considered as no change.

11 As recorded by OWRD staff and noted in Exhibit 6.

12 L ucius Caldwell PhD., Four Peaks Fish Biologist analyzed the impacts.
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While transferring water right certificates require no OWRD mitigation, changes in groundwater
discharge could occur when moving from one location to the other that could affect compliance
with DCC 18.113.070(D). In the CGE Memo dated August 12, 2022, the results of Yinger 2008
and the USGS report of 2004 provided the base from which we estimated the impacts from
Thornburgh’s pumping and the benefits resulting from stopping pumping at the transfer wells.
The results were incorporated into the original version of this 2022 FWMP. We subsequently
retained Resource Strategies, Inc. (RSI) to provide more specific information on thermal impacts
based on flow data estimated in the CGE Memo 1. RSI used the QUAL2Kw, developed by the
Department of Environmental Quality to assess impacts of the pumping and all mitigation on the
Deschutes River from Wickiup Reservoir to Lake Billy Chinook, and in Whychus Creek from
Sisters to the Mouth. RSI reported those results in the memo Flow and Temperature Modeling
of the Deschutes River, dated October 2022 (RSI-1).

As mitigation (both M & m) in the 2022 FWMP is largely groundwater sources, Thornburgh
retained Four Peaks Environmental Consulting to evaluate the impact of both the Thornburgh
pumping and the cessation of pumping from the transfer well locations using the 2017 USGS
GSFlow Model. The 2017 USGS GSFlow modeling program was developed by the USGS in
conjunction with OWRD. It provides the most sophisticated and reliable means of determining
the impacts of changes in groundwater discharge on stream flows in the Deschutes Basin.
Additional details of the USGS model are included in the Four Peaks GSFlow Memo. ODFW
subsequently requested additional information on specific impacts and benefits of the
groundwater pumping and transfers. This information was provided to ODFW by Four Peaks.
This data showed the transfers alone (w/o the surface water mitigation) resulted in net
increases to flow in the Deschutes River from Crane Prairie to Lake Billy Chinook, a very minor
decrease in flows on the Little Deschutes (excluding the 200 AF of LeBeau water) and Crooked
Rivers, and an increase in flows in Whychus Creek from Sisters to its confluence with the
Deschutes River, including increases in flows to the springs between Alders Springs and the
mouth. The Whychus Creek increased discharge was due to the cancellation of the Dutch Pacific
water right alone, excluding the benefits of the TSID water which has already been determined
to achieve compliance with the no net loss/degradation standard. This information was
provided to ODFW.

With new groundwater flow data from Four Peaks, RSl completed additional modeling to
determine overall stream flows including flows from surface water mitigation and the resultant
changes to temperature. The results of RSI’s additional modeling were reported in Part II-
Impacts of GSFlow-Based Changes in Stream Discharge, Dated October 22, 2022 (RSI-2). RSI-2
shows the addition of the LeBeau water south of LaPine, on average results in, increased flows
to the river from there to Lake Billy Chinook, while the TSID water also provides additional cool
water mitigation from Sisters, Oregon to the mouth. With all the “mitigation” included in the
2022 FWMP, the RSI-2 thermal and flow modeling shows an increase of flow and a decrease of
temperature in all stretches of the Deschutes measured, including at Benham Falls, below Bend,
near Lower Bridge, and near Culver. See RSI-2, Table 2, pg. 9. The benefits shown are
accomplished with mitigation of 1,217 AF versus pumping of 1,460 AF.
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Further, of the 937 AF of water already owned by Thornburgh and available for use, 200 AF is
surface water not being pumped from the river south of LaPine®3, while 737 AF is groundwater
that remains in the aquifer to flow to the streams, including the Deschutes River, Whychus
Creek, and the Crooked River to increase flows and provide thermal benefits, long before the
resort creates any impacts on the stream. This “advance” or “excess mitigation” achieved by
not pumping the 937 AF of water rights accumulates benefits for decades* until the impacts
from pumping are fully felt in the stream. As is discussed in more detail below this excess
mitigation (benefits) accumulate to a substantial amount providing benefits to the streams and
fisheries resources for years in advance of full pumping occurring at the Thornburgh Resort.
This “excess mitigation” benefit is not relied on by the scientific modeling efforts that
demonstrated compliance with the no net loss/degradation standard. All modeling assessed the
impacts only after the full effects of the Thornburgh’s maximum pumping have been achieved.

Because of the efficacy of the present plan, the 1,217 AF already mitigates for 119% (w/out the
TSID or 198% with it) of the impacts to springs and seeps?®. Also, any remaining mitigation or
transfer water will come from within the General Zone of Impact and will not create an adverse
impact on the fisheries habitat or the benefits shown herein.

G. Fish Habitat Potentially Affected by Ground Water Use

During the consultation process in 2008, ODFW identified two specific concerns with respect to
potential impacts of ground water pumping on fish habitat: First, the potential for flow
reduction due to hydraulic connection that could impact flows necessary for fish and wildlife
resources in the Deschutes River system; and second, the potential for an increase in water
temperature as a result of flow reductions from ground water pumping. In preparation for this
2022 FWMP Thornburgh discussed the changes with ODFW to understand what areas would
currently be of concern. While the area from Lower Bridge to Lake Billy Chinook on the
Deschutes is still important, other areas were also of concern. This included flow limitations on
the Deschutes River from Bend to Lower Bridge, on Whychus Creek from Camp Polk Road
upstream to Sisters, and in Indian Ford Creek, that empties into Whychus Creek. It also included
6 areas shown to have spring discharge, or cold water refugia, two each on Whychus Creek, the
Deschutes and Crooked Rivers. This plan takes all those areas into account.

In the 2008 process, ODFW identified six species of fish that could potentially be impacted:
Redband Trout, Bull Trout, Brown Trout, Mountain Whitefish, Summer Steelhead and Spring
Chinook. While relevant to consider, more important is the habitat itself. In Gould v. Deschutes
County, 233 Or App 623, 227 P3d 758 (2010) the Oregon Court of Appeals found that the no net
loss standard refers to habitat, stating:

13 Thornburgh may allow farmers affected by the Habitat Conservation Plan and/or drought
conditions to use some portion of water it doesn’t currently need to authorize pumping on a
temporary basis. When providing water for farm drought relief, that portion of Thornburgh’s
water will not be instream. Only the LeBeau water will be used for this program.

14 Earlier CGE Memo dated August 12, 2022, noted this could take up to 95 years but assumed 50
years conservatively.

15 This is regardless of how the water is used, whether transfer, cancellations, or transfer instream.
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“Thus, the context of DCC 18.113.070(D) strongly suggests that “fish and wildlife
resources” refers not to species of fish and wildlife, but to the habitat that
supports fish and wildlife. In light of that context, we conclude that DCC
18.113.070(D) allows a focus on fish and wildlife habitat to establish that “[a]ny
negative impact on fish and wildlife resources will be completely mitigated so
that there is no net loss or net degradation of the resource.” That standard
may be satisfied by a plan that will completely mitigate any negative impact on
the habitat that supports fish and wildlife, without showing that each individual
species will be maintained or replaced on a one-to-one basis.”

In its consultation with Thornburgh regarding these issues, ODFW recognized that the OWRD
groundwater mitigation program was specifically designed to identify and mitigate for the
impacts of flow reduction because of new groundwater pumping in the basin. Although the
OWRD rules and USGS study on which the rules are based do not directly address temperature
issues, ODFW also recognized that with the flow replacement required under OWRD rules the
potential impact to temperature because of the Thornburgh project — or any similar individual
project — is expected to be negligible. However, ODFW expressed a concern about the potential
for cumulative impacts from on-going groundwater development in the basin, over time.
Although cumulative impacts may be a concern, Thornburgh does not need to mitigate for the
impacts of others in order to achieve compliance with the no net loss standard. That standard is
based solely on impacts created by Thornburgh’s groundwater pumping which were
acknowledged to be negligible in 2008.

ODFW reviewed the 2008 FWMP and determined that it would, without placing TSID mitigation
water in Whychus Creek, offer a net benefit for fish habitat. Nonetheless, TSID mitigation water
was required by the County’s hearings officer. On appeal of the FMP and 2008 FWMP
opponents claimed without success, that the TSID mitigation water was “hot water” that would
harm fish habitat in lower Whychus Creek, and that temperature impacts (of 0.1 degree C) to
the Deschutes River violated the no net loss standard. As a result of the challenges, NCI
undertook extensive mass balance analysis in 2015-2017 of the impacts without mitigation that
showed maximum thermal impacts of 0.004 degrees C in Whychus Creek under the peak
summertime temperatures and the lowest summertime flows. NCI also provided an analysis of
the TSID mitigation that showed keeping water instream in upper Whychus Creek offsets the
thermal impact of groundwater pumping by the resort and slightly reduces the temperature of
water in lower Whychus Creek, more than 15 miles downstream®. The NCI studies resulted in
affirmance of the FWMP because it demonstrated compliance with the no net loss standard.

The principle illustrated by the results of the 2015-2017 studies — that increasing the flow of
rivers and streams upstream by not diverting for irrigation use both increases volume and
lowers temperatures downstream — is also a principle adopted in this 2022 FWMPY’. From the

16 The TSID mitigation reduced temperatures slightly throughout Whychus Creek starting from
the TSID diversion where the water was left in stream.

171n addition to the TSID water this plan also will leave 200 AF of water in the Little Deschutes
River south of LaPine.
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point that surface water withdrawals cease and aren’t being pumped from surface water,
stream flows are increased reducing thermal impact, and decreasing how much or how fast
stream temperatures rise, in turn lowering stream temperatures downstream.

Thornburgh also retained Four Peaks to evaluate the impacts of the 2022 FWMP on the fisheries
resources. Lucius Caldwell, Ph.D., prepared 4 different reports that analyzed the impact to
fisheries habitat as follows:

a. Evaluation of the Fish habitat Impacts of Proposed Groundwater Pumping at
Thornburgh Resort Project (Four Peaks Fish 1), that was based on the flow and
thermal impacts of the results of RSI-1,

b. Updated Evaluation of the Fish Habitat Impacts of Proposed Groundwater Pumping
at Thornburgh Resort Project, to include Modeled Changes in Surface Water
Resulting from Changes in Groundwater Discharge, dated October 24, 2022 (Four
Peaks Fish 2). This report analyzed the impacts following completion of the RSI-2
report that was based on the Four Peaks GSFlow report.

c. Evaluation of Flow and Temperature Mass Balance Calculations of the Little
Deschutes River dated October 24, 2022 (Four Peaks Fish Little Deschutes). This
analyzed impacts to the Little Deschutes River based on GSFlow data prepared by
Four Peaks and the thermal mass balance analysis completed by Cascade
Geoengineering, and:

d. Evaluation of Flow and Temperature Mass Balance Calculations of the Crooked
River dated October 24, 2022 (Four Peaks Fish Crooked River). This analyzed
impacts to the Crooked River below Osborne Canyon and at Opal Springs based on
GSFlow data prepared by Four Peaks and the thermal mass balance analysis
completed by Cascade Geoengineering.

In total, Four Peaks concluding the following:

e Little Deschutes River-below LaPine: May include a slight flow increase (0.2-0.8 cfs) that
improves habitat quantity slightly and a slight decrease in habitat quality,

e Deschutes River-Benham Falls: A slight increase in habitat quantity and improvement in
habitat quality,

e Deschutes River-below Bend: Zero to a very slight increase in habitat quantity and zero
to a very slight improvement in habitat quality,

e Deschutes River-near Lower Bridge: A very slight increase in habitat quantity and habitat
quality will be unaffected to a slight improvement due to reduction in temperature,

e Deschutes River-near Culver: A very slight increase in habitat quantity and improvement
in habitat quality,

e  Whychus Creek: A slight increase in habitat quantity and improvement in habitat
quality,

e Crooked River-Osborne Canyon: Flows will be reduced an average of 0.07%, while
temperature will be reduced an average of 0.001%, amounts not likely to cause a
reduction in habitat quality or quantity, and:

e Crooked River-Opal Springs: Flows will be reduced an average of 0.02%, while
temperature will be reduced an average of 0.003%, amounts not likely to cause a
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reduction in habitat quality or quantity. In all cases the values listed above are too small
to measure. See Four Peaks Fish reports.

In recent discussions ODFW voiced concerns about specific impacts to discharges at 6 spring and
seep locations ODFW felt would provide cold water refugia, 2 each on the Deschutes River, 2 on
Crooked River, and 2 on Whychus Creek, the latter they were interested in receiving further
temperature analysis on. Four Peaks and RSI provided further materials that, as expected,
showed increased flows in each of the spring site at Whychus Creek and the Deschutes River
along with very slight reductions in the Crooked River. For example, the average reduction to
groundwater in any one cell measured by the GSFLow model was -0.008 cfs at Osborne Canyon
and -0.011 cfs at Opal Springs, amounts that are immeasurable and not scientifically
meaningful®®, In sum, the expert reports show a slight benefit in net habitat quantity and
quantity.

H. Thornburgh Mitigation: DCC 18.113.070(D) - The No Net Loss Standard.

The proposed mitigation measures are designed to ensure no net loss of habitat quantity or
quality and net benefits to the resource and are comprised of three categories including:

A) elements that reduce demand on water resources and thus reduce impacts on the
fisheries habitat (Iltem 1 below):
1. limit groundwater pumping to a maximum of 1,460 AF annually, which is more
than a 30% reduction in originally approved water usage.
B) elements that ensure compliance with the no net loss standard of DCC 18.113.070 (D)
(Items 2-5 below):
2. Use 1,217 AF of water rights described herein to authorize pumping of
groundwater from wells on the Thornburgh property by transfer, cancellation or
other permanent mitigation (e.g., mitigation credits).
3. Comply with requirements for Water Right Permits, Certificates, or Transfers of
water rights described herein, or others hereinafter acquired. Provide mitigation
when needed in advance of pumping as required by OWRD mitigation rules.
4. For additional supply or mitigation over the water rights specifically identified in
this plan, use mitigation credits, BFR surface water, BFR ground water, or any other
water source in the Deschutes General Zone of Impact that will discharge water into
(or leave it in) the Deschutes or Crooked Rivers or their tributaries, to supply or
mitigate for any unmet needs the resort will have. The amount of water needed is
the 1,460 AF of total pumping less the amount of water transferred, cancelled, or
converted to mitigation credits, and:
5. Provide 106 AF of mitigation in Whychus Creek from the TSID diversion
downstream by funding the completed TSID piping project called for by the 2008
FWMP that completely mitigates all impacts to Whychus Creek.
C) Elements that provide advance or excess mitigation not needed to meet DCC
18.113.070(D) (ltems 6-7 below).

18 Tetra Tech in their 2017 report, page 8, cited the EPA 2003 report which noted that
temperature changes less than 0.25 degrees C were of no consequence to fish.
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6. Let unused water rights remain in the groundwater or stream to increase flows
and reduce temperatures of the streams in advance of creating impacts except as
provided to others for drought relief at Thornburgh’s sole discretion.
7. Thin up to 5,000 acres of Juniper forests onsite and on BLM Lands.

Section A:
1. Limit Pumping to a Maximum of 1,460 AF Annually:

Ensure all pumping for the resort does not exceed a maximum combined volume of
1,460 AF. This is more than a 30% reduction in the amount of water Thornburgh is
currently approved to use. This will dramatically reduce the level of potential impacts,
creating less demand and strain on the region’s water resources. To ensure compliance,
Thornburgh will submit as part of the annual Mitigation Report summaries of the
resort’s annual water reports that are required to be provided to OWRD. These
summaries will detail the resort’s annual water use for any permit supplying water to
the Thornburgh Resort.

Section A Anticipated Results: A reduction of more than 31% of the pumping volume
and nearly 35% reduction in the consumptive use of the Thornburgh Resort. This
reduction reduces every impact that Thornburgh’s water usage could possibly create
and is the driving principle behind this amended 2022 FWMP.

Section B:
2. Use OWRD Water Rights Certificates and Permits for Pumping or Mitigation:

Thornburgh will use the OWRD water rights certificates, permits, and approvals
described in Section B above and on Attachment 1 to allow it to pump groundwater to
serve Resort uses. As the water rights listed Thornburgh currently owns 937 AF with
another 280 AF under contract for a total of 1,217 AF*® as follows:

a. GW Certificate 94948, Transfer T-13703. Tree Farm, 327.5 AF.

b. SW Certificate 96192 & 96190. Big Falls Ranch (BFR), 614.4 AF, 360 AF owned,
254.4 AF under contract. This is Deep Canyon Creek surface water with a
groundwater POA.

c. SW Certificate 95746, Transfer application T-13857. LeBeau, 200 AF.

d. GW Certificate 87558. BFR, 25.6 AF of groundwater is under contract.

e. GW Certificate 89259. This is a groundwater right for 49.5 AF Thornburgh owns.

All these water rights are Certificated and do not require further OWRD mitigation.
Thornburgh will either transfer these certificated rights to be used directly to pump
groundwater from Thornburgh wells or it will use them indirectly as mitigation for
groundwater pumping at Thornburgh either under permit G-17036, permit application

% Thornburgh has another 6 AF in temporary credits leased from the DRC which may be
terminated at some point in the future.
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G-19039, or an alternate replacement permit for a lower volume of pumping. A list of
possible permits and applications is provided above in Section C and on Attachment 1.

3. Comply w/OWRD Mitigation Rules: Provide Mitigation Before Pumping:

Any mitigation required for any groundwater permit, whether permanent or as a
Limited License that appropriates water from wells at the Thornburgh property, will be
provided prior to pumping water under that permit, as required by OWRD rules.
Mitigation, when or if needed, will be provided by either cancellation of water rights in
lieu of mitigation, or transferring the existing surface water rights to instream rights. By
providing mitigation water from the conversion or transfer of existing water rights,
Thornburgh will be restoring natural stream or groundwater flows to the system at or
above an area of impact from Thornburgh wells, much of which will occur during the
time period when stream flows are typically the lowest and temperatures are warmest.

4. For Remaining Water Use BFR, COID, or Other Water Benefitting Deschutes or
Crooked Rivers:

The water rights described in 1. above will provide up to 1,217 AF of the resort’s total
water needs of 1,460 AF leaving at least 243 AF of additional water needed.?® For any
additional water needed over and above the 1,217 AF, Thornburgh will use some
combination of: i) BFR surface water (Deep Canyon or Makenzie Canyon); ii) BFR ground
water; iii) COID mitigation water or credits; or iv) other ground or surface water or
credits that both discharge water into either the Crooked River or Deschutes River or its
tributaries and meet the requirements of the OWRD mitigation program. Analysis by
Cascade Geoengineering, LLC shows: i) using additional BFR water with groundwater
points of appropriation will comply with the no net loss standard and have no impact to
fish habitat; and ii) the transfer of other groundwater rights that discharge cool
groundwater into area streams and rivers will provide thermal benefits to the rivers and
streams; and iii) other surface water placed instream above areas of concern will
provide thermal mass that will serve to cause cooling during the critical summertime
period when stream temperatures are highest and flows the lowest. Regardless of
where the remaining 243+/- AF (1,460-1,217) 2! of water rights or mitigation comes from
this plan has already mitigated for the full impacts to seeps and springs.?

5. Provide 106 AF of Additional Whychus Creek Mitigation (TSID):

20 If there was some reduction in the amount Thornburgh is allowed to transfer under the LeBeau
water right, like the 7% reduction expected in the NUID transfer, the amount of additional water
required could be increased somewhat.

2! The numbers contained in this, and the following section account only for the 1,217 AF of
water described above, and do not include additional water or mitigation flows of at least 243 AF,
which will further increase stream flows, irrespective of the source or location of that mitigation.
22 1f all 243 AF of additional water was from a surface water source the resulting % of total
mitigation comprised of groundwater would be 69.7%, still greater than the 0% of groundwater
and 61.7% of cool Deep Canyon water in the 2008 FWMP.
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Thornburgh has already provided 106 AF of Three Sisters Irrigation District water for
additional mitigation in Whychus Creek as was required by Condition #39 of the FMP
approval. Thornburgh has made the required payment arrangements, TSID has
completed the project, and OWRD has executed the final order transferring the water
instream.

Section B Anticipated Results: Collectively, the measures in this Section B demonstrate
Thornburgh Resort’s continual compliance with Deschutes County’s no net loss/degradation
standard in DCC 18.113.070(D), specifically as it pertains to impacts to fisheries and aquatic
habitat in the following ways:

a. Provide a net increase in the discharge of cold ground water via seeps and springs
stream flow in the Deschutes River from Crane Prairie reservoir downstream to Culver,
including at two spring locations of concern to ODFW above and below the mouth of
Whychus Creek,

b. Provide a net increase in the discharge of cold ground water via seeps and springs in
Whychus Creek from Sisters to the mouth, including at important “ODFW” spring
locations at Alder Springs and the mouth,

¢. Add cold groundwater discharge versus the 2008 FWMP to the Crooked River, including
in important “ODFW” spring areas near Osborne Canyon and Opal Springs,

d. Increase net flows in the Little Deschutes River from south of LaPine into the Deschutes
River,

e. Increase net flows of the Deschutes River from the confluence with the Little Deschutes
onto Lake Billy Chinook,

f. Reduce net stream temperatures throughout the Deschutes River as noted in “e” above,

g. Increase net flows of Whychus Creek from Sisters to the mouth,

h. Reduce net stream temperatures of Whychus Creek as noted in “g” above,

i. Reduce the thermal impacts in the Crooked River as compared to the 2008 FWMP to
levels immeasurable, including in spring areas noted by ODFW,

j. Increase habitat quantity in the Little Deschutes River,

k. Increase habitat quantity and improve habitat quality in virtually all areas of Whychus
Creek and the Deschutes River, and:

I.  Reduce the impacts in the Crooked River over the 2008 FWMP to levels so small as to be
immeasurable, and not likely to cause a change in the quality or quantity of fish habitat.

Further details are found in CGE Memos 1 and 2, Four Peaks GSFlow, RSI Memo’s 1 and 2, and
Four Peaks Fish Memo’s 1 and 2, and Four Peaks - Little Deschutes and Crooker River Fish
Memo’s. These elements a through | above are based on steady state conditions, the point in
the future when 100% of the impacts from Thornburgh pumping have been realized in the form
of streamflow reductions. As noted here and in previous memos this event may not occur for
decades into the future after Thornburgh’s pumping begins. Measure C-6 below discusses the
excess or advance mitigation being provided to the fisheries resource. net benefits to the
fisheries resources.

Section C:

6. Leave Water Rights Instream or In the Aquifer Until Needed for Resort Uses:
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Thornburgh intends to pump water only as needed. When not needed, it will allow
mitigation water flow underground and in the area’s streams and rivers, providing
advance benefits for impacts to occur at some point in the future. Advance or excess
mitigation accumulates from providing mitigation prior to pumping but also during the
transient period before impacts are fully realized in the stream.

Anticipated Results: The net results described in Section B above assume steady state
conditions, the point in time when full pumping is occurring and the reductions in
groundwater discharge into the streams are fully realized. As noted above and in the
CGE memo, steady state conditions will not occur for as long as 95 years or more®.
Until then, Thornburgh will provide substantial amounts of excess mitigation, likely
resulting in un-required benefits during this timeframe. Assuming it will only take 50
years for steady state conditions to occur, Cascade has calculated that Thornburgh will
discharge 71,771 AF of water into the system while creating impacts/withdrawals on the
system of 47,117 AF, and excess benefit/discharges of 24,654 AF additional water over
impacts in that transient than required. In sum the benefits provided by this are over
52% greater than the impacts created in the first 50 years of this 2022 FWMP, and equal
nearly 17 years of full pumping of 1,460 AF.

Increasing stream flow 52% more than the impacts will translate into further
temperature reductions in each of the streams affected. This situation will be most
pronounced (nearly 100% excess) in the early years and gradually narrow as the
difference between benefits and impacts narrows until steady state conditions are
attained.

During periods of severe water shortage, Thornburgh may work with OWRD as to
request usage of excess mitigation water that may be used to benefit farmers in
significantly impacted irrigation districts, including the North Unit Irrigation District that
supports up to 58,000 acres of farmed land in Jefferson County. As discussed above,
Thornburgh has applied to temporarily transfer 200 AF of water to the North Unit
Irrigation District. Under this exception, until the water rights are pumped by
Thornburgh or used as mitigation, Thornburgh would like to be allowed to offer free use
of its LeBeau irrigation water to farmers severely impacted by drought. Thornburgh
does not intend this as a business, rather it is envisioned as an act of goodwill and a
benefit to actual farm uses in the area. Further, any water excesses provided by
Thornburgh is purely excess mitigation water that is not needed to mitigate for
Thornburgh pumping. As such it will not have a negative impact on fisheries habitat
although it could have a very positive impact on farmers. This temporary usage by
others may be accomplished by temporary transfers on an annual basis when excess
mitigation may be available.

2 The 2004 USGS model estimated impacts of 100% were reached in year 80 after full pumping
is begun. It will take at least 15 years, and perhaps 20-25 years until Thornburgh is fully
occupied and pumping at those levels.
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7. Thin Juniper Forests Onsite and On BLM Lands.

Thornburgh, as part of its development and wildlife mitigation plans, will thin up to
5,000 acres of Juniper forests, returning the land to the condition of the historic old
growth forest that was prevalent in the 1930’s. This measure is required and detailed as
part of the approved Wildlife Mitigation Plan that addresses impacts to terrestrial
wildlife habitat. While discussed here it is not separately required by the 2022 FWMP
nor is it needed to achieve compliance with the no net loss/degradation standard for
aquatic wildlife, including fish. Juniper is a native species that, has increase substantially
throughout Oregon because of increased human settlement within Oregon. Juniper is
now often seen as invasive by means of a likely 10-fold increase in prevalence that has
been shown to reduce water capture, retention, and recharge to the area surrounding
these increased stands of Juniper. Studies show a strong correlation between Juniper
removal and increased spring discharges with estimates that may be upwards of 1 acre-
foot of increased discharge resulting from the removal 4-5 acres of Juniper forests.
Deschutes and Crook Counties are both looking at Juniper removal as a method to
benefit water.

Anticipated Results: Experts, such as Tim DeBoodt, Crook County Natural Resource
Policy Coordinator, report that the reduction of between 4-5 acres of Juniper trees can
save, or return 1 AF of water, ideally in the form of increased ground seepage that may
result in increases in spring flow. While it is hard to quantify the exact water savings
that will occur, with studies showing the possibility to save up to 1 AF for every 4-5 acres
of Juniper reduction, thinning thousands of acres could provide a significant benefit to
nearby stream flows.

VII. CONCLUSION

DCC 18.113.070.D requires that any negative impact on fish and wildlife resources be
completely mitigated so that there is no net loss or net degradation of the resource. This
Addendum to the Thornburgh Wildlife Mitigation Plan, referred to as the 2022 FWMP, amends
the 2008 FWMP (as it was updated) and addresses potential impacts to fishery resources
because of ground water pumping and identifies specific mitigation measures. The potential for
loss of habitat due to reduced surface water flows was quantified in connection with the OWRD
review of Thornburgh’s application for a water right permit. Under OWRD rules, Thornburgh is
required to fully mitigate for consumptive use associated with Resort development.
Consumptive use represents the amount of water not otherwise returned to the Deschutes
River system after initial appropriation or diversion. The OWRD mitigation program is based on
estimates of impact and modeling, the program is specifically intended to replace stream flows
lost due to groundwater use.

The 2008 FWMP was developed in consultation with ODFW to address two specific areas of
concern regarding the potential for negative impacts: the potential for a loss of habitat due to
reduced surface water flows in the impacted areas, and the potential for loss of habitat due to
increased temperature from reduced stream flow or loss of inflow from springs. As part of the
development of this plan, discussions with ODFW took place to understand the current priorities
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to ODFW to protect species and related habitat. While the area of the Deschutes River from
Lower Bridge to Lake Billy Chinook remained important to ODFW, other issues presented
concerns to the agency. ODFW expressed concern with limited flows of the Deschutes River
between Bend and the Lower Bridge area, and of Whychus Creek between Sisters and Camp
Polk Road and in Indian Ford Creek. Also important to ODFW was the distance in the stream the
mitigation change will improve, as longer stream reaches are better.

As described above this 2022 FWMP has numerous sources providing benefits and mitigation,
several that provide benefits over a significant distance, including areas of concern to ODFW.
For example: 1) the LeBeau water increases flow in the Deschutes River for 137.7 miles; 2) The
Tree Farm water is cold groundwater discharges that increase flows in the Deschutes River from
Bend downstream through the stretch of concern to ODFW and onto the lake; 3) The Dutch
Pacific water is benefitting Indian Ford Creek and Whychus Creek around Sisters to the mouth;
4) TSID water adds cool surface water above Sisters to the mouth of Whychus Creek at the
Deschutes River. All of these sources increase flows that add to the thermal mass which in turn
reduces temperatures in their respective stream and river reaches, ultimately providing benefits
down to Lake Billy Chinook.

The potential for an increase in stream temperature resulting in a negative impact to fish and
wildlife resources was also evaluated. Regarding Whychus Creek, the TSID water was shown to
fully mitigate any potential peak temperature impact and lower the stream temperatures in not
only Lower Whychus Creek, but throughout Whychus Creek to the mouth, which includes the
area of concern to ODFW. Increasing the groundwater discharges from the Dutch Pacific water
will further increase the reduction in temperature and the thermal benefits being provided to
Whychus Creek.

Regarding the Deschutes River, the 2008 FWMP increased flows between Bend and Lake Billy
Chinook by adding warmer surface water in Bend and cooler surface water from Lower Bridge to
Lake Billy Chinook. These additions resulted in temperature change of 0 degrees C above Lower
Bridge down towards Steelhead Falls, and an increase in the temperature of 0.1 degrees C at
Steelhead Falls to below Whychus Creek. Even with those slight increases in temperature
providing cool water mitigation equal to 105% of the impacts to seeps and springs fully
mitigated for any reduction in groundwater. Increasing the percentage of benefits to seeps and
springs coming from cool water sources (includes groundwater, Deep Canyon Water, TSID
water) to 195% presently from 155% in the 2008 FWMP naturally provides far greater benefits
than previously approved.

In developing recommendations for this plan, it was clear any potential change in stream
temperature attributable to Thornburgh’s proposed ground water use under steady state
conditions, whether positive or negative, would be at levels not measurable with available
equipment and technology. Although the changes being discussed will, in almost all cases,
result in an increase in stream flows and a reduction in stream temperatures, they are not
significant enough to result in any quantifiable negative impact to fish habitat at any time.
However, the massive influx of excess flows provided during the transient period will further
increase stream flows and further lower temperatures in all the affected reaches for decades
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into the future as the actual impacts to stream flows gradually increase from Thornburgh’s
groundwater pumping until steady state conditions are attained.

By committing to fully utilize the water sources as described herein, and to comply with the
conditions of this 2022 FWMP, any potential negative impacts to fish habitat resources because
of the Thornburgh Resort development will be completely mitigated such that there is no net
loss or degradation of habitat quantity or quality. In fact, it will likely provide a slight net benefit
when steady state conditions are achieved many decades from now. During the transient
period, Thornburgh will provide significant additional benefits to the quantity and quality of fish
and aquatic habitat. As such this 2022 FWMP will exceed the no net loss/degradation standard
set by DCC 18.113.070(D).
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ATTACHMENT 1
THORNBURGH WATER RIGHTS INVENTORY

Certificated Water Rights, Transfers & Cancellations.

1. Surface Water Certificate 95746 (4/30/1902) and Transfer application T-13857
(LeBeau) —This certificate authorizes the use of 4 acre-feet per acre of irrigated land of
surface water from the Little Deschutes River, a tributary of the Deschutes River, to
irrigate 50 acres of land, for a total authorized use of 200 AF of water. Transfer
application T-13857 has requested the POD of this right currently at River Mile 56 on the
Little Deschutes arm of the Deschutes River be moved to a POA on wells located at the
Thornburgh Resort, located generally west of RM 143, roughly 1052* river miles from the
point on the Deschutes River closest to the Thornburgh Resort. Further, the transfer
seeks to change in the character of use from irrigation to Quasi-Municipal. These
proposed changes to the certificated water right do not require OWRD mitigation. This
water is currently in the river and is being allowed to flow from its point of diversion all
the way to Lake Billy Chinook, about 137.7 river miles. See Map 2. The added flow will
provide thermal benefits that cool the Little Deschutes arm of the Deschutes River and
the Deschutes River throughout those reaches.

2. Surface Water Certificates 96192 and 96190 (4/13/1967) and Transfer T-12651
to Groundwater POA — Big Falls Ranch (“BFR”) (Deep Canyon Creek Groundwater POA).
These certificates authorize the use of 4 acre-feet of surface water per acre of irrigated
lands from Deep Canyon Creek onto of 153.6 acres of land, for a total volume of 614.4
AF of water. This is certificated water that requires no OWRD mitigation. The POAs of
this water are wells located at Big Falls Ranch. 90 acres of this irrigated land has been
assigned to Pinnacle Utilities, LLC as of the date of this 2022 FWMP and is currently left
in the ground. An application to transfer all 153.6 acres of water to wells at the
Thornburgh Resort along with a change to the character of use from irrigation to Quasi-
Municipal is pending.

Transferring this water will leave it in the ground at Big Falls Ranch that because of the
hydraulic connection to the streams will increase flows of 11 degree C groundwater into
the Deschutes River, Whychus Creek, and the Crooked River. See Four Peaks GSFlow
Report. This cool groundwater will provide thermal benefits cooling the rivers and
creeks and providing greater benefits than provided by the 2008 FWMP. In the
alternative, if not approved for transfer, this water right could be cancelled in lieu of
mitigation for any groundwater permit or Limited License application to serve the
Resort. Cancelling a groundwater certificate leaves the water in the aquifer so it can
return to streams and rivers. Lastly, the POA could be returned to a POD in Deep

24 The Little Deschutes arm, merges into the Deschutes River at RM 192.5 on the Deschutes
River. LeBeau POD is at RM 56 on the Little Deschutes arm, which is roughly at the equivalent of
Deschutes RM 246.5. The Thornburgh POA is west of Deschutes RM 143. Round Butte Dam is
roughly 137.7 miles from the LeBeau POD.
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Canyon Creek from where it could be transferred to an instream right with mitigation
credits issued for groundwater or limited license applications?.

3. Ground Water Certificate 87558 (BFR) — This certificate authorizes the use of 4
acre-feet per acre of irrigated land from groundwater wells located at Big Falls Ranch.
The certificate allows the ranch to use a total of 25.6 AF of water to irrigate 6.4 acres.
This certificated water requires no OWRD mitigation. Thornburgh intends to transfer all
6.4 acres of irrigated lands to wells at the Thornburgh Resort and to change the type of
use from irrigation to Quasi-Municipal. Leaving this 11 degree C groundwater in the
ground at Big Falls Ranch will increase flows in the same manner as the BFR water in #2
above. See Map 2. As noted above it cannot be converted to an instream right the
same way surface water rights can but it could be cancelled in lieu of mitigation if
needed.

4, Ground Water Certificate 94948 (1/30/1995), Transfer T-13703 (Tree Farm) —
This certificate authorizes the appropriation of 0.453 cfs Year-Round for Quasi-
Municipal uses for a total of 327.5 AF of water use. This certificated water right does
not require mitigation. Transfer T-13703 was approved by OWRD which changed the
POA of this water right from wells located in the Tree Farm subdivision west of Mt.
Washington Drive in Bend to wells on the Thornburgh property. It also changed the
Point of Use (POU) from the Tree Farm subdivision to Thornburgh wells. The transfer
will result in cessation of pumping at the present POA which increases the flow of cold
11 degrees C groundwater into the Deschutes River by .453 cfs. At present it can be
used per the transfer order, or in the alternative it could be cancelled in lieu of
mitigation for groundwater permit or Limited License applications. An application for a
permanent transfer will soon be filed as well.

5. Ground Water Certificate 89259 (3/18/1998) — Dutch Pacific — 16.5 acres or
49.5 acre-feet of irrigation water (ground) that was pumped from a well in Sisters. This
is a certificated water right that doesn’t require mitigation. The place of impact from
pumping at this location is in Whychus Creek and Indian Ford Creek that flows into
Whychus Creek near Sisters. See Four Peaks GSFlow. For approximately 3 years
Thornburgh has allowed all 16.5 acres of this water to remain instream and is presently
cancelling it in-lieu of mitigation. This effectively moves the point of appropriation and
place of use which will provide added flow of cold 11 degrees C groundwater into Indian
Ford Creek and Whychus Creek from above Sisters down Indian Ford and Whychus
Creek to the mouth and on into the Deschutes River towards Lake Billy Chinook. This
16.5 acres of irrigation (49.5 AF) of cool water will provide thermal benefits to the

25 While our analysis does not rely on the flows provided by Deep Canyon Creek to
achieve compliance with the no net loss/degradation test, changing the mitigation
source from 13-degree surface water flows in the creek to 11 degrees C groundwater
flows into area waterways is clearly beneficial. Also not accounted for is the fact that
pumping from Deep Canyon Creek has completely ceased, allowing Deep Canyon Creek
to flow to the Deschutes River.
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stream that will cool the creek and mitigate for all the impacts to Whychus Creek from
Thornburgh pumping. Leaving this water in the stream will add flow and cool Whychus
Creek from above Sisters all the way to the Lake.

6. Three Sisters Irrigation District Mitigation Water: 106 acre-feet (1.51 cfs) of
Whychus Creek irrigation water (surface). This is surface water diverted at the TSID
diversion near the town of Sisters. See Map 2, pp., 5. Itis being left in the creek at that
point and will provide flow and thermal benefits of the cool 13 degrees C surface water
to Whychus Creek all the way to the Deschutes River and then downward into Lake Billy
Chinook. The TSID mitigation is 1.51 cfs of flow that is left in the creek for a portion of
the irrigation season. In low flow years that may only be 90 days. In heavy flow years
that may be 150 days or so. Depending on the flow in Whychus Creek, the actual
volume of mitigation water from the rights being purchased by Thornburgh could be as
high as 200-250 AF, instead of the 106 AF required to mitigate as determined by Yinger
2008. As noted above, the 106 AF need was determined by Yinger who modeled stream
impacts using 2,355 AF of water at 100% consumptive use whereas Thornburgh’s
current plan reduces pumping to 1,460 AF and consumptive use to 882 AF. The TSID
water was shown to mitigate for the full impact of 106 AF of stream reduction at
Whychus Creek. The TSID mitigation secured by Thornburgh, is presently in the creek.

7. Temporary Mitigation Credits (DRC) — 6 acre-feet of temporary credits from the
Deschutes Resource Conservancy have been in place since 2013. For nearly 10 years
these credits have increased flow to the Deschutes River in advance of pumping any
groundwater under the OWRD permit. Excess mitigation has been accumulating since
then. Thornburgh intends to cancel the use of these temporary credits at some point in
the future. They are not considered in the efficacy of this 2022 FWMP rather are excess
or advance mitigation.

Groundwater Permits, GW, and LL Applications:

8. Ground Water Permit G-17036 — This permit authorizes up to 9.2 cfs and 2,129
AF for Quasi-Municipal uses including irrigation of golf courses, homes and commercial
areas, and maintenance of reservoirs. Period of use is Year-Round except for the
seasonal limits placed on irrigation use by the permit. The rate and volume are further
limited by the corresponding mitigation provided. The maximum volume for irrigation of
320 acres of golf courses shall not exceed 717 AF annually. The amount of golf course
irrigation specifically under this right is limited to a diversion of 2.24 AF for each acre
irrigated during the irrigation season of each year. The amount of water allowed to be
used for reservoirs under this permit is 246 AF. The fully developed Mitigation
Obligation for this right is 1,356 AF annually, to be provided within the General Zone of
Impact. Mitigation is to be provided prior to each stage of development under the
permit.

In 2013, Thornburgh posted 3.6 acre-feet of mitigation credits (6 AF of water) as the
initial mitigation and the permit was issued. Due to unforeseen delays, Thornburgh was
required to apply for an extension of the permit, which was granted in 2018 with OWRD
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issuing a Proposed Final Order and Final Order granting approval. When a suit was filed
against OWRD at the Oregon Court of Appeals OWRD withdrew its final order and sent
the approval (as noted in the Proposed Final Order (PFO)) to a contested case hearing.
On July 26, 2022, OWRD issued a superseding proposed final order proposing denial of
the extension, but the permit remains non-cancelled (valid) as of the date of this 2022
FWMP. Thornburgh filed a protest to this PFO seeking a contested case hearing which is
pending.

Permit G-17036 is the first permit Thornburgh acquired. Due to litigation opposing the
permit and the lengthy delays involved at OWRD, Thornburgh developed alternatives to
pump groundwater from the Resort’s wells with little reliance on this or other OWRD
groundwater and limited license permits, or applications as described below.

9. Ground Water Permit Application G-19139 (pending) — This permit application
was for the use of 9.28 cfs of year-round Quasi-Municipal water having the same
limitations and mitigation requirements as permit G-17036. It was filed at the
suggestion of OWRD staff as a potential replacement to permit G-17036 pending the
contested case. The POA of this application is 8 wells located on the Thornburgh
property. The application is pending. If not approved, Thornburgh will file a petition for
judicial review.

10. Limited License Application LL-1879 -- This limited license application was for
the use of 4.5 cfs of year-round water. The application was filed to provide preliminary
use of some of the water permitted by G-17036 pending the resolution of the contested
case on the extension. OWRD denied the application, and Pinnacle has filed a petition
for judicial review in Deschutes County Circuit Court. If the limited license is approved,
this will require mitigation for the life of the limited license, which can be done more
informally than is required for permanent permits or certificates.

11. Limited License Application LL-1917 (pending) — This limited license application
was for the use of 0.453 cfs of year-round water. The amount requested is the same
amount of water as will be transferred under the authority of T-13703. It was filed as an
alternative to the use of the water in T-13703, as a challenge to the transfer is reviewed
by the court system. The application is pending. If approved, this will require mitigation
for the life of the limited license, which can be done more informally than required for
permanent permits or certificates.
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COMMUNITY DEVELOPMENT

APPEAL APPLICATION - BOARD OF COUNTY COMMISSIONERS

FEE: __$3,344
EVERY NOTICE OF APPEAL SHALL INCLUDE:
1. A statement describing the specific reasons for the appeal.
2, If the Board of County Commissioners is the Hearings Body, a request for review by the Board
stating the reasons the Board should review the lower decision.
3. If the Board of County Commissioners is the Hearings Body and de novo review is desired, a

request for de novo review by the Board, stating the reasons the Board should provide the de
novo review as provided in Section 22.32.027 of Title 22,

4, If color exhibits are submitted, black and white copies with captions or shading delineating
the color areas shall also be provided.

It is the responsibility of the appellant to complete a Notice of Appeal as set forth in Chapter 22.32 of the
County Code. The Notice of Appeal on the reverse side of this form must include the items listed above.
Failure to complete all of the above may render an appeal invalid. Any additional comments should be
included on the Notice of Appeal.

Staff cannot advise a potential appellant as to whether the appellant is eligible to file an appeal (DCC
Section 22.32.010) or whether an appeal is valid. Appellants should seek their own legal advice concerning
those issues.

Central Land & Cattle Company, LLC, Kameron DeLashmutt, and Pinnacle Utilities, LLC
Appellant's Name (print): Phone: (°41330-8479

i Redmond, OR 97756
2477 NW Canyon Drive City/State/Zip:

Mailing Address:

Kameron1959@gmail.com
Email Address:

Land Use Application Being Appealed: ficliNe. 24722 0000 EMC

. See bel
Property Description: Townskip 15 Range 12 section 90 Tax Lot ee below
Appellant's SignStare: e ) Date:  12/30/2022

( ' /7
By signing this application and paying the appeal deposit, the appellant understands and agrees that
Deschutes County is collecting a deposit for hearing services, including “whether to hear” proceedings.
The appellant will be responsible for the actual costs of these services. The amount of any refund or
additional payment will depend upon the actual costs incurred by the county in reviewing the appeal.

Except as provided in section 22.32.024, appellant shall provide a complete transcript of any hearing

appealed, from recordings provided by the Planning Division upon request (there is a $5.00 fee for each
recording copy). Appellant shall submit the transcript to the planning division no later than the close of

117 NW Lafayette Avenue, Bend, Oregon 97703 | P.O. Box 6005, Bend, OR 97708-6005
Q(541) 3886575 @ cdd@deschutes.org @® www.deschutes.org/cd
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the day five (5) days prior to the date set for the de nove hearing or, for on-the-record appeals, the date
set for receipt of written records.
NOTICE OF APPEAL
Please see attached letter.

Tax lots 5000, 5001, 5002, 7700, 7701, 7800, 7801, 7900, 8000.
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Schwabe
WILLIAMSON & WYAT T«

December 30, 2022 Kenneth Katzaroff
Admitted in Washington and Oregon
T: 206-405-1985
C: 206-755-2011
KKatzaroff@SCHWABE.com
Board of County Commissioners
PO Box 6005
Attn: BOCC
Bend, OR 97708-6005

Board of County Commissioners

c¢/o Caroline House, Senior Planner

PO Box 6005

Attn: Community Development Department
Bend, OR 97708-6005

RE: Notice of Appeal - File No. 247-22-000678-MC
Our File No.: 135849-262760

Chair Adair, Commissioners DeBone and Chang;:

Our office represents Central Land & Cattle Company, LLC, Kameron DeLashmutt, and
Pinnacle Utilities, LLC (collectively “Applicant”) in File No. 247-22-000-678-MC (the
“Application”). This Notice of Appeal letter is being filed with a completed Planning Division
notice of appeal form and filing fee in the amount of $3,344" to perfect an appeal of the hearings
officer’s decision denying approval of the Application. The Application seeks to modify a
discrete aspect of the Thornburgh Destination Resort’s (“Thornburgh” or the “Resort”) final
master plan (“FMP”), the 2008 Fish and Wildlife Mitigation Plan (“2008 FWMP”), to
accomplish two things:

1. Reduce authorized water use by roughly one third by reducing certain water
intensive amenities and agreeing not to build an optional golf course, and

2. Modify the 2008 FWMP to an updated and revised 2022 Fish and Wildlife
Mitigation Plan (“2022 FWMP”) that provides better and more systemic
benefits to Central Oregon rivers and creeks while also meeting the County’s
DCC 18.113.070.D “no net loss or degradation” standard (“NNL Standard”).

For the reasons described below, the Applicant requests that this Board accept this appeal of the
hearings officer decision. Applicant also requests that the Board conduct the hearing on the
record, as opposed to a de novo review process.

! The filing fee amount was calculated and provided by email from Senior Planner Caroline
House on December 27, 2022.

LS Bank Centre | 1420 bln Avenoi
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The hearing below was more than four hours in length. Therefore, Applicant also requests that
the Board waive the transcript requirement consistent with DCC 22.32.024.D.

L REASONS TO CONSIDER APPEAL ON THE RECORD

Applicant requests that the Board review this appeal on the record and not de rovo. This request
is made for several reasons.

First, this Board has heard a number of Thornburgh matters in recent years. Most recently, the
Board heard an appeal in 2020 regarding a site plan approval for Thomburgh’s required golf
course, which the Board approved. That case was affirmed by LUBA and the Court of Appeals
and the Supreme Court denied review.

Second, this Board conducted an on the record review of a Thornburgh appeal in 2019 that was
comprehensive and efficient. Since that time, the County has issued six additional land use
decisions related to Thornburgh that addressed water and mitigation issues. Each of those six
land use decisions was affirmed by LUBA and the Court of Appeals. As of the date of this
appeal letter, three decisions were also challenged on Petitions for Review to the Supreme Court,
which denied review.? The land use process to this point has been extensive. Opponents,
primarily Ms. Gould, continue to raise issues that are rejected by LUBA, the Court of Appeals,
and the Supreme Court. The opposition is ideological, not legally meritorious. An on the record
appeal is warranted given these previous obstructionist appeals.

Third, the record established in this case—so far—is voluminous, For instance, perennial
opponent Nunzie Gould and her lawyer Jennifer Bragar made a single record submittal during
the post-hearing comment period that was over three thousand pages in length. That submittal
included expert testimony and addressed all aspects of the Application. Thornburgh’s response
was also robust. The Hearings Officer found:

“The Hearings Officer finds that the Applicant’s technical evidence was
prepared by credentialed experts who provided an extreme level of analysis and
detail. The Hearings Officer finds opponents [sic] expert evidence is not nearly as
comprehensive as Applicant’s. The Hearings Officer finds opponents [sic] expert
evidence is less focused on the specific water sources proposed by Applicant and
their impacts on fish habitat. The Hearings Officer finds opponents [sic] technical

2 These decisions include the golf course site plan, overnight lodging unit site plan, modification
of overnight lodging unit ratios and bonding requirements, phase A-1 tentative plan, welcome
center site plan, and phase A-2 tentative plan. Each of these decisions has been affirmed through
the Court of Appeals. The golf course site plan, overnight lodging unit site plan, and
modification of overnight lodging unit ratios decisions were denied review by the Supreme
Court.

schwabe.com
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evidence is less credible and persuasive than the technical evidence proved by
Applicant.” Emphasis added. Hearings Officer decision, p. 36.

Besides Thornburgh, Applicant’s counsel has litigated multiple cases against Ms. Bragar.
In each of those separate cases, Ms. Bragar attempts to “bury the opposing side” with
paper. This tactic also results in burying the decision maker in paper, creating a lack of
clarity regarding relevant issues, and creating additional administrative burden.® Given
that the record has already been so robustly established, there is no need to submit
additional evidence and this Board should hear the appeal on the record as opposed to
subjecting itself to wading through an additional 3,000+ page of new submittals.

Fourth, as is outlined in issues for appeal below, the “meat” of the appeal relates primarily to
interpretive issues of the County’s procedural code. Although the Hearings Officer ultimately
ruled in Thomburgh’s favor, these interpretive issues could create other problems down the line
for the County’s other existing destination resorts. As they represent interpretative issues of the
County’s procedures ordinance, no new evidence is necessary and legal briefing is sufficient.

Lastly, the amount of attention garnered by each Thormburgh application and process is
significant. The Hearings Officer noted that several hundred persons weighed in at or before the
hearing, and more than 100 filed additional comments during the open record period. The
hearing below was also more than four hours in length. The public has had its say. If it wishes to
participate again, it may do so in writing as described in DCC 22.32.030.A.

IL. REASONS TO ACCEPT THE APPEAL

Thomburgh is grateful to the Hearings Officer for his consideration of the thousands of pages of
documents already in this record. However, the Hearings Officer made a few key errors that led
to the denial of the Application. Thornburgh requests that the Board correct those errors.

A. Interpreting the Procedures Ordinance — DCC 18.113.080, DCC
22.36.040, and Thornburgh FMP Condition 1

The Hearings Officer was tasked with the difficult task of interpreting DCC 18.113.080, DCC
22.36.040, and Thomburgh’s FMP Condition 1. While we agree with the outcome of the
Hearings Officer’s interpretation, we believe that the interpretation may be inconsistent and is

3 It’s worth noting that this can create a significant burden for the County staff in preparing the
LUBA record. Historically, Ms. Bragar has routinely objected to the record at LUBA as a delay
tactic focusing on form over substance without making an honest effort to resolve record issues
without filing an objection. In at least one Deschutes County case this has led to LUBA
completely dismissing Ms. Bragar’s record objections.

4DCC 18.113.100 is also relevant when determining the procedure to be followed when
proposing a modification of a destination resort FWMP and should be considered by this Board.

schwabe.com
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likely to lead to additional problems in the future — for other destination resorts and not just for
Thornburgh.

The Hearings Officer’s finding that “[s]ite plan or preliminary plan approval documents may
well be dependent upon the CMP and/or FMP” is inconsistent with DCC 18.113.040(C). DCC
18.113.040(C) requires conformance with the FMP. The Hearings Officer’s finding is also
inconsistent with the Board’s holding in DC Document No. 2014-431 (BOCC Loyal Land/Gould
decision) that “[tlhe FMP *** incorporates all the requirements of the CMP and becomes the
guiding approval document for the project pursuant to DCC 18.113.040.B.” These
inconsistencies should be addressed and resolved by the Board to eliminate confusion over
whether the code or the hearings officer’s decision dictate the scope of review for Resort site
plan, subdivision, and FMP modification applications.

Additionally, on page 20, the Hearings Officer found that while DCC 18.113.080 provided a way
to modify a conceptual master plan (“CMP”) approval, it does not contain a process to modify a
FMP. This finding is inconsistent with numerous County decisions that have viewed DCC
18.113.080 as a relevant approval criterion for modifications of Resort FMPs.? This finding may
also create confusion. DCC 22.36.040 provides a modification process for all land use approvals
unless a more specific provision in the zoning ordinance provides a different process. It has been
routinely applied by the County in its review of FMP modification applications. We ask the
Board to clearly state that DCC 22.36.040 allows the approval of modifications to FMPs.

Further, although we agree with the Hearings Officer that the applicable law allows Thornburgh
to modify the FWMP, we disagree with the required process. At page 20, the Hearings Officer
determines that “any decision to change the FMP by changing the FWMP necessarily implicates
the CMP.” We disagree. The CMP is only implicated when an element or elements of the CMP
are changed that alter the “type, scale, location, phasing or other characteristic of the proposed
[Resort} development such that the findings of fact on which the original approval [CMP
decision] was based would be materially affected.” In this instance, the CMP deferred findings
related to creation of a FWMP until the FMP stage. As a result, no findings in the CMP decision
are affected by a revised FWMP. The CMP findings require a public hearing prior to approval of
the FWMP - a requirement has been met for both the 2008 and 2022 FWMP. The FWMP, also,
mitigates for Resort development — it is not a “characteristic” of the Resort development so it
cannot be considered a “substantial modification” of the CMP. “Characteristics” are typically
defined as “a feature or quality” [of Resort development] and not the mitigation for impacts of
such features.

3 This includes at least one decision that was issued while this case was pending before the
Hearings Officer. Therefore, the County has issued conflicting decisions regarding the same
procedural code just within the last few months. This creates a ripe constitutional issue under
Village of Willowbrook v. Olech, 528 US 562 (2000) (Equal Protection Clause protects
individuals from disparate treatment by local government).

schwabe.com

BOCC Hearing Attachment 3



Board of County Commissioners
December 30, 2022
Page 5

Thomburgh also agrees with the Hearings Officer’s outcome related to DCC 22.36.040 and FMP
Condition 1. However, in an attempt to harmonize DCC 18.113.080, DCC 22.36.040, and FMP
Condition 1, the findings made by the Hearings Officer are confusing and hard to follow. We
believe the findings can be simplified while still leading to the same outcome and providing
better defensive posture for interpretation before LUBA.

Lastly, staff highlighted (as did the Applicant) that the County’s destination resort procedure and
modification ordinance has been applied unevenly and inconsistently. As such, it is reasonable to
request the Board to reconcile and fully and finally interpret these provisions.

B. The NNL Standard

Despite finding that the Application “potentially” met the NNL Standard, the Hearings Officer
denied Thornburgh’s request to reduce water use and provide better mitigation — mitigation that
will increase stream flow while reducing stream temperatures. This appears to be because,
primarily, the Hearings Officer did not understand two key facts. First, Thornburgh owns the
majority of the “mitigation” water needed. Second, Thornburgh is already providing the
majority of the benefits proposed by owning and not pumping mitigation/transfer water, far in
advance of Resort water usc that may impact area rivers and creeks. This appears to have caused
confusion over the clear and objective reporting and compliance measures proposed by
Thornburgh. The Hearings Officer, at page 40, also raised concerns that existing FMP Condition
38 will be difficult to enforce. This concern may be resolved by simple revisions to clarify the
2022 FWMP enforcement mechanisms or by adding a condition of approval to the FMP to
specifically address the issue of compliance with the 2022 FWMP. We belicve this can be done
in a closed record review by the Board.

The Hearings Officer also correctly found that an agreement with ODFW regarding the proposed
mitigation measures was not necessary but failed to make a decision on the merits of ODFW’s
concerns based on the comprehensive response provided to all ODFW concerns by Thornburgh’s
experts. This is puzzling given that the Hearings Officer found that Thornburgh “provided a
thoughtful response to ODFW comments.” Hearings Officer Decision, p. 42. Ultimately, the
Hearings Officer faults the applicant for not agreeing to toll the 150-day clock by more than
three weeks to provide additional time for ODFW to respond to Thornburgh’s expert evidence
and finds ODFW “did not have an opportunity to respond to Applicant’s *** comments.” In fact,
all but two of the issues ODFW raised in its November 7 letter were previously raised in its
September 28 and October 21 letters and responded to by Applicant in its October 13 response to
ODFW and the 15 technical documents providing ODFW extensive detailed analysis.
Furthermore, ODFW had an equal opportunity to file its own comments regarding the same
issues during the rebuttal period if it had continuing concerns but did not do so. As ODFW stated
in its November 7, 2022 letter, Thornburgh began consulting with ODFW in July of 2022, which
was before the Application was even submitted. Additional information was provided to ODFW
up and until the open record period below was closed. ODFW stated that the proposal had
“merit” but failed to provide any additional comments or questions to Thomburgh, presumably
because — as the Hearings Officer noted — Thornburgh provided a “thoughtful response.” The
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Hearings Officer should have made a decision based upon the substantial evidence before him —

evidence that he noted provided an “extreme” level of detail.

As noted by the Hearings Officer ODFW approval of the FWMP is not necessary. The NNL
Standard is a County standard only. The issues raised by ODFW should have been resolved
based on the evidence in the record. Thomburgh provided more than 15 technical reports that
the Hearings Officer found to provide an “extreme” level of detail and a “comprehensive
response” to ODFW issues. The Hearings Officer determined it was a “close call” — one that is
not close when Thornburgh’s expert evidence is properly considered. Thornburgh, therefore,
requests that the Board hear this appeal on the record and determine that Thornburgh has met the

NNL Standard.

C. Published Notice

At page 10, the Hearings Officer found that notice of the land use hearing was not timely
published based on misinterpretation of DCC 22.24.030 and DCC 22.08.070 to require a 21-day
notice period rather than the 20-day notice period set by DCC 22.24.030. This interpretation
should be corrected to provide clear direction to County staff that 20 days is the correct notice

period for published notice of land use hearings.

m. CONCLUSION

For all of the foregoing reasons, we request that the Board accept Thornburgh’s appeal and hold
and on the record hearing. This would require legal briefing of issues in the record only, thereby
substantially simplifying the Board’ review process and administrative burden.

Very truly yours,
SCHWABE, WILLIAMSON & WYATT, P.C.
'\ VRN
_ / ‘( F\,_--- | A\ \
Kenneth Katzaroff
Enclosures

PDX\135849\262760MKKA\35533075.1
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RECEIVED

Deschutes County CDD

o 1-2%- 60003~

APPEAL APPLICATION - BOARD OF COUNTY COMMISSIONERS

Fee: $3,344.00
EVERY NOTICE OF APPEAL SHALL INCLUDE:

1. A statement describing the specific reasons for the appeal.

2. If the Board of County Commissioners is the Hearings Body, a request for review by the Board
stating the reasons the Board should review the lower decision.

3. If the Board of County Commissioners is the Hearings Body and de novo review is desired, a

request for de novo review by the Board, stating the reasons the Board should provide the de
novo review as provided in Section 22.32.027 of Title 22.

4. If color exhibits are submitted, black and white copies with captions or shading delineating
the color areas shall also be provided.

It is the responsibility of the appellant to complete a Notice of Appeal as set forth in Chapter 22.32 of the
County Code. The Notice of Appeal on the reverse side of this form must include the items listed above.
Failure to compiete all of the above may render an appeal invalid. Any additional comments should be
included on the Notice of Appeal.

Staff cannot advise a potential appellant as to whether the appellant is eligible to file an appeal (DCC
Section 22.32.010) or whether an appeal is valid. Appellants should seek their own legal advice concerning
those issues.

Appellant's Name (print): Annunziata Gould Phone: ( 541 ,420-3325
Mailing Address: 19845 J W Brown Road City/state/zip: Bend, OR 97703

Email Address: Nunzie@pacifier.com ; b('cup\CU‘ e Tomasi L&qa\ oM
4. 247-22-000678-MC U

tand Use Application Being Appeale

Property Description: Tognsh:p Range _12  section_00  Tax Lot_See List on Following Page

Appellant's Signature; V\;\MWJ-&’,-. Q Q\QN‘V@ Date: ig@v"\% EZOLB

By signing this application and paying the appeal deposit, the appellant understands and agrees that
Deschutes County is collecting a deposit for hearing services, including “whether to hear” proceedings.
The appellant will be responsible for the actual costs of these services. The amount of any refund or
additional payment will depend upon the actual costs incurred by the county in reviewing the appeal.

Except as provided in section 22.32.024, appellant shall provide a complete transcript of any hearing

appealed, from recordings provided by the Planning Division upon request (there is a $5.00 fee for each
recording copy). Appellant shall submit the transcript to the planning division no later than the close of

117 NW Lafayette Avenue, Bend, Oregon 97703 | P.O. Box 6005, Bend, OR 97708-6005
12 (541) 388-6575 (@ cdd@deschutes.org @& www.deschutes.org/cd
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the day five (5) days prior to the date set for the de novo hearing or, for on-the-record appeals, the date
set for receipt of written records.

NOTICE OF APPEAL

Property Description Assessor's Tax Map: 15 12 00, Tax Lots:
Tax Lot: 5000

Tax Lot: 5001

Tax Lot; 5002

Tax Lot: 7700

Tax Lot: 7701

Tax Lot: 7800

Tax Lot: 7801 (a portion)

Tax Lot; 7900

Tax Lot 8000 (a portion)

Please see attached letter for appeal grounds.
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RECEIVED
JAN 03 Z023

Deschutss County cpp
Jennifer M. Bragar 121 SW Morrison Street, Suite 1850
Attorney Portland, Oregon 97204
Admitted in Oregon, Washington, Tel 503-894-9900
and California Fax 971-544-7236
jbragar@tomasilegal.com www tomasilegal.com

January 3, 2023

BY HAND DELIVERY

Deschutes County Board of County Commissioners

c/o Caroline House

Deschutes County Community Development Department
117 NW Lafayette Avenue

Bend, OR 97708-6005

Re:  Appeal of Hearings Officer's Decision on File Number:
247-22-000678-MC

Dear Chair Adair and Commissioners:

This office represents Annunziata Gould ("Appellant") who lives at 19845 J W Brown
Road, Bend, Oregon 97703. This letter is submitted in support of Ms. Gould's appeal application
for the above-referenced file and the Hearings Officer Decision dated December 19, 2022
("Decision"), with mailed notice sent by the County on December 20, 2022. The application
submitted by Central Land & Cattle Company, LLC, Kameron DeLashmutt, and Pinnacle Utilities,
LLC (collectively, the "Applicant") referenced as County File No. 247-22-00678-MC, and
involves the property located at Assessor's Tax Map 15-12-00, Tax Lots 5000, 5001, 5002, 7700,
7701, 7800, a portion of 7801, 7900, and a portion of 8000 ("subject property"). Please include
this appeal in the record for the above referenced file.

While the Appellant agrees with the outcome reached by the Hearings Officer that the
Applicant cannot meet the no net loss/degradation of fish and wildlife resources under DCC
18.113.070(D), there are additional grounds for denial. The County should clarify that much more
work needs to be done in order for the Applicant to obtain approval, if such approval is even
possible considering the status of the resort approvals and steps necessary to consider this
application to modify the Thomburgh Destination Resort Conceptual Master Plan ("CMP"), Final
Master Plan ("FMP"), and the Fish and Wildlife Mitigation Plan ("FWMP") (collectively, the
"application").

Appellant requests de novo review by the Board under DCC 22.32.027 because the
Hearings Officer's findings about the applicable criteria are inconsistent, inadequate, are not
supported by substantial evidence, fail to adequately support a choice among conflicting evidence
or where conflicting evidence was weighed, such weight was unreasonable in light of the
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competing evidence, and/or involve an incorrect interpretation of the law. The de novo review
will allow Appellant an opportunity to confront the mitigation plan, rather than suffer through a
piecemeal incomplete submittal. Had the Applicant submitted its full and complete 2022 FWMP
with all supporting technical documents in August 2022, the Appellant's course of actions would
have been different. But, that failure by the Applicant should not be rewarded with a limited
hearing before the Board of County Commissioners. The appeal should be granted to prepare an
Order denying the application on these additional grounds:

e A new CMP application is required because the original CMP has not been initiated. The
Hearings Officer's findings on this issue are conclusory and unsupported, and misconstrue
Central Land and Cattle Co. v. Deschutes County, 74 Or LUBA 236 (2016). Appellant
correctly analyzed LUBA's holding, and provided her accurate discussion of these matters
in the Appellant's November 7, 2022 Open Record Letter. As argued to the Hearings
Officer below, all of Appellant's other appeal grounds are in the alternative (i.e. assuming
arguendo, the CMP has been initiated).

e The Hearings Officer erred in allowing the Applicant to narrowly define and take a
piecemeal approach to review of the application by ignoring substantial evidence that the
FWMP symbolized, implied, and its approval would otherwise involve significant changes
to the approved CMP and FMP.

e A new CMP and a new FMP are required because the application materially affects
findings of fact on which the original approvals were based, as summarized in pages 18-
28 of the Appellant's November 7, 2022 Open Record Letter," explaining the applicability
of DCC 18.113.080, DCC 22.36.040, LUBA's holding in the OLU Modification case, and
Condition 1 of the CMP and FMP. Condition 1 in the CMP can only contextually be
referencing a new CMP application as it is a standalone condition of the CMP and no other
generic application.  Similarly, Condition 1 of the FMP can only contextually be
referencing a new FMP application as it is a standalone condition of the FMP. Both the
CMP in its Condition 37, and the FMP in Condition 38 independently address the FWMP
approval process, which is not implicated in Condition 1. Relatedly, staff was correct that
all CMP approval criteria must be considered, and the Hearings Officer was incorrect in
concluding otherwise.

e The Hearings Officer erred in ruling that no participant identified original findings that
would be materially affected. Appellant identified the following such findings:

o The Applicant possesses no water right to meet DCC 18.113.070(K) and the FWMP
cannot be modified without water being available for the resort's consumption.

o The economic analysis and findings for compliance with DCC 18.113.070(C)
would be materially affected. The Hearings Officer also erred in failing to make

! Appellant is represented by this office, Jeffrey Kleinman, and Karl Anuta. References to Appellant's letters herein
are to this office's submittals unless otherwise indicated.
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findings regarding Appellant's arguments about the shortfalls of the economic
analysis that would result from the application.

o The Water System Mater Plan and Sewer System Master Plan approved in the CMP
and FMP would need to change before water usage impacts could be assessed for
a modification of the FWMP. The Hearings Officer erred in failing to make
findings analyzing Appellant's substantial evidence, instead relying on whether the
Applicant literally proposed changes to its sewage disposal obligations, which the
Applicant did not, as part of its piecemeal strategy. Once again Applicant commits
its own error in undertaking this backward approach.

o The OWRD process for an approved water right to make water available for resort
consumption (or any mitigation) has not been completed and no replacement of the
CMP-identified water source has been submitted or approved.

e The Hearings Officer erred in interpreting away the phrase "substantial change" by
"harmonizing" the code provisions with the conditions of approval in a way to limit the
changes he would consider under the test. The Hearings Officer ignored substantial
evidence in the record by narrowly construing the Applicant's ask as simply lowering the
amount of annual water use at the resort, and changing the source of FWMP mitigation
water. But, it is impossible to change the source of FWMP mitigation water without first
knowing where the resort will permanently source its water consumption supply through a
completed OWRD review process. That critical question can only be examined through a
new CMP that satisfies DCC 18.113.070(K). Characterizing Applicant's 2022 FWMP as
a "change in the source of FWMP mitigation water" is an oversimplification of what is
really a veiled selection of a new water source. The Applicant seeks to achieve a fait
accompli to have County approval for a new water consumption supply source through this
piecemeal approach. By ignoring this ruse, the Hearings Officer would allow a false
mitigation plan to be used later to justify any change in water consumption source without
water being available now, and without a full examination of the habitat impacts of use of
such new water source.

e In addition, even if the decision were characterized as only amending the FMP, which
would be error, the changes proposed here require amendments to the CMP that have not
been submitted. See discussion of DCC 18.113.100 in the Appellant's November 7, 2022
Open Record Letter.

e For similar reasons stated in the previous bullet points and all Appellant's other arguments
that describe this application as a new proposal, the Hearings Officer erred in concluding
that the application is not a substantially new proposal requiring a new application and as
such, is prohibited from being processed as a modification under DCC 22.36.040(B). In
addition, as set forth herein, the significant additional impacts on surrounding properties
also disqualify this application from being processed as a modification under DCC
22.36.040(B). As a result, under DCC 22.36.040(C), the application should be treated as
a new proposal and the Hearings Officer erred in reaching a contrary conclusion.
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e All of the Hearings Officer's analysis to limit or not consider DCC 22.36.040(C) review
based only on the Applicant's characterization of the application "ask" is flawed for all the
reasons discussed previously and in Appellant's submittals regarding the failure to analyze
the implications of the approval requested without a permanent authorized water supply
including, but not limited to understanding where and how wastewater will be handled, and
impacts to surrounding property. The Hearings Officer has improperly shifted the burden
to Appellant and the public, but even so, Appellant successfully shifted the burden back to
show that there is substantial evidence that a new application should be required, and that
the new separate applications needed are for a CMP, an FMP, and then an FWMP.

e The Hearings Officer erred in not requiring the proposed FWMP to comply with FMP
Condition of Approval 38 that expressly requires removal of certain wells that are now
proposed to be used for the resort water system; and in not fully analyzing the impact of
additional wells required for use of the proposed but not available water from the water
rights summarized in the 2022 FWMP. Further, there is no substantial evidence of the
location and use of the wells in connection with the 2022 FWMP, and there is no current
Water System Master Plan. Relatedly, the Applicant's proposal would put it out of
compliance with CMP Condition of Approval 11.

o The Applicant's inability to obtain a permanent water supply that includes
identification, analysis, and examination of well impacts means that the no net loss
standard cannot be fully analyzed, nor can the impact of those wells on surrounding
property owners' wells.

e The Applicant's proposed actions in the 2022 FWMP directly conflict with the current
FWMP, agreed to by the Oregon Department of Fish and Wildlife ("ODFW"), by making
one of the mitigation sources unavailable. The 2022 FWMP is a farce because the
Applicant proposes to use the Deep Canyon Creek water directly by way of transfer to the
resort for consumption and still pretend that they will mitigate for their groundwater permit
consistent with the no net loss/degradation standard. The current FWMP required this very
same Deep Canyon Creek water as the source of mitigation for resort's groundwater
extraction under its CMP and FMP that rely solely on the groundwater in G-17036.
Applicant continues to rely upon Water Rights Permit G-17036 but does not demonstrably
provide mitigation water for this approved water source in the CMP and FMP. The
Applicant cannot consume the same water at the resort and use it for mitigation for the
resort's consumption at the same time. This is yet another reason that a new CMP
application, followed by a new FMP application, and a new FWMP application are
required.

e The Hearings Officer erred in not requiring the Applicant to reach agreement with the
ODFW before submittal of the 2022 FWMP or even during the review process. Notably,
the Applicant completely refused to allow extra time that ODFW requested for its
continued review of Applicant's materials. Condition 38 expressly requires the Applicant
to reach agreement with ODFW regarding mitigation of impacts of its water consumption
on anadromous fish habitat and other wildlife. Under Condition 38, Applicant had the
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burden to unequivocally establish agreement with ODFW—and the only logical way to do
so would be by giving ODFW the full amount of time to review all technical material in
advance of the submittal. But, Applicant's approach is to inch forward with piecemeal
approvals based on half-baked technical reports submitted during the County's public
review process to prevent any party, including ODFW, from fully participating because of
Applicant's self-imposed timeline. As a result, the Applicant did not comply with
Condition 38 to reach agreement with ODFW.

e The Hearings Officer erred in not requiring the Applicant to obtain BLM's agreement with
the 2022 FWMP, a direct conflict with FMP Condition of Approval 38.

e The Hearings Officer erred in too narrowly defining surrounding property under DCC
22.36.040. As Mr. Anuta and multiple people testified on this record, many nearby but
nonadjacent property owners have had to deepen wells on their property for drinking and
farm uses. In any event, it is impossible to assess impacts to surrounding property because
the Applicant failed to submit all its materials in the record or to undertake the necessary
assessments to analyze such impacts on any surrounding properties without regard to the
scale (missing materials are summarized throughout Appellant's submittals in the record
by her counsel and E-PUR).

e Appellant's expert testimony from Mr. John Lambie, PE, Mr. Anuta, and others so
undermines the Applicant's expert that no reasonable person could rely on the Applicant's
expert testimony to reach the conclusions that the Hearings Officer reached regarding:

o The record evidence shows it is incontrovertible that there is no water available as
required by DCC 18.113.070(K). As extensively discussed by myself, Mr. Anuta,
and Mr. Lambie, and as Oregon Water Resources Department ("OWRD") has
unequivocally stated, the ground water right identified in the CMP and in the
current FWMP is not a viable source of water because it has expired and OWRD
has proposed to deny an extension of time to perfect the right.> Absent an
extension, even the Applicant admits it cannot pump water under the right.

o The Hearings Officer erred in concluding the Applicant's commitment to make
annual reports to limit pumping of water under the 2022 FWMP is supported ,when
the Applicant unequivocally made the entire FWMP optional in its application
submittal. An optional plan does nothing to ensure the no net loss/degradation
standard will be met, let alone that the 2022 FWMP could be deemed reasonably
certain of success.

o The Applicant repeatedly claims that its only source of water is the Deschutes
Formation Aquifer, but this is incorrect. Applicant's own materials show that the
their water right transfer application under T-14074 would transfer Deep Canyon
Creek surface water, rather than groundwater. In addition, the Applicant's proposed

2 See OWRD's May 4, 2022 letter included in Appellant's November 7, 2022 Open Record Letter, Attachment 16, pp.
16, and other denials described by Mr. Anuta in Attachment 16.
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LeBeau transfer T-13857 would utilize a surface water source, the Little Deschutes
River. Moreover, neither of these transfer applications has been (or is likely to be)
approved. In reality, none of this water is available to the resort.

o The Applicant claims that the resort could pump winter water from the Dutch
Pacific water right (Cert. 89259). However, a transfer of that water right to the
resort was already summarily denied.> Even if a new transfer application were to
be filed, and thereafter approved (which is highly unlikely given the prior denial),
winter pumping would not be allowed. This water is also unavailable to the resort.

o The Applicant must be required to revise the CMP's Sewer System Master Plan as
its piecemeal planning is no longer consistent with the CMP. Specifically, the
CMP's Sewer System Master Plan's Tables 1, 2 and 7 for the southern basin where
Phase A is located must be brought up to date and this can only occur through a
decision by Deschutes County. The County is the only jurisdiction that has
authority to comprehensively plan for overall sewage capacity under DCC
18.113.070(L). The Applicant's projected sewage flows in Tables 1 and 2 must be
revised to account for the Applicant's increased density of development by
equivalent dwelling unit ("EDU"). Table 7 does not account for the Applicant's
lost area for sewage dispersal due to elimination of a golf course, and the Applicant
does not demonstrate a revised dispersal area with capacity to discharge the
projected sewage flow for either Phase A or full development. Based upon the
areas for sewage dispersal identified in this record, the Applicant has not committed
sufficient area for sewage dispersal consistent with Table 7 and thus the Sewer
System Master Plan must be revised. Further, the mode of dispersal needs to be
revised. Based on the evidence in this record, the resort does not have enough room
in Phase A for a larger sewer treatment area. Current statements by the Applicant
indicate that it intends to only use water for drip irrigation and not treatment in
lakes, and this must be reflected in the Sewer System Master Plan. Further, the
Sewer System Master Plan does not reflect dispersal by irrigation to match the
seasonality of such irrigation, and the prohibition to irrigate in winter months. The
Sewer System Master Plan must address capacity to handle wastewater in winter
months. Nothing submitted so far seeks to amend this portion of the CMP to ensure
compliance with DCC 18.113.070(L). The Applicant has not provided any
technical evidence of inaccuracies in Mr. Lambie's analysis of the inconsistency of
the 2022 FWMP with the CMP's Sewer System Master Plan. Notably, minimally
treated effluent cannot be applied as general above-ground irrigation water despite
the assertion of the Applicant in its rebuttal and final written argument. Moreover,
the burden cannot be shifted to Appellant and the public to disprove the operability
of the sewer system and impacts to surrounding properties until the Applicant
submits a complete application with a revised Sewer System Master Plan.

3 See Attachment D to Attachment 38 to Appellant's November 7, 2022 Open Record Letter, and Attachment 38's
discussion of this water right.
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o The Water System Master Plan has to be updated from the 2008 FMP since a
reduction in water use is what the Hearings Officer expects to occur. The
Applicant's math does not make any sense when it argues that the resort's water use
for three golf courses would change from 717 AF to 501 AF for only two golf
courses; the Applicant has increased the projected consumption of water per golf
course in the application.

o The water supply requires resiliency, which means that the resort (like any
municipality) has a water supply with water available for a minimum of 10 years.
This is documented through a Water Management Conservation Plan ("WMCP").
The Applicant's 2022 WMCP admits that the groundwater right (G-17036) that it
actually holds is expired and an extension would need to be granted by OWRD for
that permit to be used.* The 2022 WMCP also admits that the Applicant has only
"applied for" other water rights.> Moreover, Appellant filed a Petition for
Reconsideration of the resort 2022 WMCP (the "2022 WMCP under
reconsideration"). Notwithstanding this status, the amendment to the FWMP is also
inconsistent with the 2022 WMCP under reconsideration. At best the Applicant
has pending applications for temporary water transfers that could (perhaps) allow
for a temporary 5-year water supply with no automatic or available extensions
without a new application. This is inadequate to meet the water availability criteria
for the CMP, let alone, stand as a basis for the amendment of the FWMP. The
Applicant must have a permanent water supply solution. The Hearings Officer
erred in failing to make findings as to the Appellant's arguments regarding the water
supply resiliency requirements or the FWMP's inconsistency with the 2022 WMCP
(or any other WMCP) in the record.

o Appellant's and the Applicant's experts both agree that almost all of the water rights
identified in the 2022 FWMP are going to impact flows in the Crooked River.
OWRD has indicated repeatedly in its ground water reviews that such impacts are
unacceptable and no new water rights are available in the Crooked River basin. The
resort has not established that water is available to serve the resort under DCC
18.113.070(K).

o The Applicant concedes that it does not have enough acquired water certificates for
the proposed consumption in the FWMP, but even the partial amount it has obtained
cannot be considered a feasible supply because OWRD recommends denial of so
many of the Applicant's proposed transfers of water rights.

o The Hearings Officer erred in failing to make findings regarding Appellant's arguments
under DCC 22.20.015.

* See Appellant's November 7, 2022 Open Record Letter, Attachment 16, pp. 9, and 29-61, particularly p. 40 (i.e.
Anuta 11-4-22 Exhibit #3, 2022 WMCP p. 16, § 5.02 attached thereto).

* See Appellant's November 7, 2022 Open Record Letter, Attachment 16, p. 9 and 29-61, particularly 45 (i.e. Anuta
11-4-22 Exhibit #3, 2022 WMCP p. 21, § 5.04 attached thereto).
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e The Hearings Officer erred in finding that the Applicant is not filing the application in lieu
of an appeal. These matters were well briefed and explained in Appellant's November 7,
2022 Open Record Letter, pp. 9-13. While the Oregon Supreme Court has denied review
in two of these cases in the site plan for 80 OLUs (322 Or.App. 11, rev den S069882) and
the modification of the OLU ratio case (322 Or.App. 383, rev den S069813), several other
cases remain pending Supreme Court Review.

e The Appellant was substantially prejudiced by the Applicant's submittal process and
decision to have the application deemed complete without providing all technical support
for its proposal until the open record period. The Hearings Officer did not resolve the
prejudice by extending the statutory open record period by 14 days, as the County staff did
not have the opportunity to review, or to provide a professional opinion about the
information submitted to the Hearings Officer (who deemed himself a layperson, and stated
he was confused by the Applicant's submittals).

o One element of the County's Goal 1 Citizen Involvement Plan is stated as follows:

"Technical Information — Assure technical information is available in an
understandable form.

e Clearly written staff reports assure all information is available and
comprehensible."

As evident from the Hearings Officer's decision, the application was not provided in a
complete manner to assure that technical information was available in an understandable
form or allowed staff to prepare a written staff report that assured all information was
available and comprehensible. Further, as evidenced in the Appellant's submittals in this
record, the County did not comply with Goal 1 of its Comprehensive Plan, including
implementation of Policy 1.2.3, because of staff's delay in posting the application materials
by 17 days (and what would have been longer if Appellant's counsel had not inquired with
County staff).

o The proposed use, operating characteristic, intensity, scale, site layout and other
matters criticized by Appellant could not be fully explored, set forth, or summarized
since the Applicant did not submit the technical reports associated with the
application until the hearing date on October 24, 2022, and beyond. Moreover,
Applicant submitted integral correspondence with ODFW during the rebuttal
period. thereby improperly foreclosing a public response.

o The Appellant and public continue to be substantially prejudiced by the County's inaccurate
Notice of Hearings Officer's Decision and its description of the Applicant's request. The
Notice of Hearings Officer's Decision states:

"Amend the Final Master Plan (FMP) for the Thornburgh Destination Resort by
amending the Fish and Wildlife Management Plan (FWMP), and imposing
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limitations on the scope of development and water use allowed by the Thornburgh
Destination Resort."

However, the application materials are clear that the Applicant sought to "Amend
Thomburgh Resort CMP/FMP/FWMP." The County's limited notice of decision as only
amendment of the FMP and FWMP is a mischaracterization of the application.

Should the Board decide to hear the appeal on the record, then the foregoing appeal grounds should
be included in the scope of the review.

Appellant requests a waiver of the transcript requirement, under DCC 22.32.024(D), for
efficiency purposes because the entire hearing was recorded. If, however, the parties wish to direct
the Board to portions of the hearing, or to transcribe select portions of the hearing related to this
application, such direction and/or partial transcripts can be provided as attachments to written
argument submitted to this Board. Appellant reserves the right to file further written argument
under DCC 22.32.027. Please provide a response as soon as possible regarding the requested
waiver of the transcript requirement because, if it is necessary, the Appellant needs enough time
to prepare it prior to the Board's hearing.

Finally, Appellant requests a courtesy e-mail to her counsel (jbragar@tomasilegal.com)
setting forth the date that the Board of County Commissioners intends to hold a work session on
this appeal request.

Enclosed, please find the appeal fee of $3,334.00 and appeal form. If no appeal is granted
to any party, Appellant requests a refund of the appeal fee. Thank you.

Sincerely,

W}:@/%NZY/

Jennifer M. Bragar

Enclosures

cc: (by e-mail)
client
Carol Macbeth
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