COMMUNITY DEVELOPMENT

MEMORANDUM
TO: Board of County Commissioners
FROM: Caroline House, Senior Planner
DATE: October 25, 2023
RE: An appeal of the Hearings Officer's Remand Decision Approving a Single-Family
Dwelling in the Forest Use (F2) Zone; File No. 247-23-000599-A and Appeal No. 247-
23-000728-A

On November 1, 2023, the Board of County Commissioners (“Board”) will consider hearing an appeal
of the Hearings Officer's remand decision conditionally approving a single-family dwelling in the F2
Zone.

l. PROPOSAL

The Applicant is requesting conditional use approval to establish a single-family dwelling in the F2
Zone. The requested Forest Use dwelling type is a “Template Dwelling”, and the property is located
at 59770 Scale House Road, Bend, OR 97702.

1. PROCEDURAL HISTORY

In 2021-2022, the Hearings Officer approved the Applicant's conditional use request. However, this
decision was appealed to the Land Use Board of Appeals (“LUBA") and the Oregon Court of Appeals.
Ultimately, the Hearings Officer’s decision was remanded back to the County for further review.

On July 28, 2023, the Applicant initiated the subject remand application. Since the Hearings Officer
was the final decision maker in the previous review, the Hearings Officer was the initial reviewer for
the subject remand application. After reviewing the submitted information, the Hearings Officer
found the Applicant sufficiently addressed the issues on remand and approved the Applicant's
request. On October 10, 2023, the Windlinx Ranch Trust (“Appellant”) filed an appeal of the Hearings
Officer's decision.
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1. WINDLINX RANCH TRUST APPEAL

The Appellant requests the Board review the Hearings Officer’s decision, as part of a de novo review,
to address the following key issues related to the template dwelling test requirements:

1. To determine the location of Lot 7B and Lot 7C.
2. To determine whether Lot 7C is located within the Applicant’s 160-acre square template.

3. To determine if Lot 7 is a “parcel” as defined in ORS 215.010.

Iv. STAFF RECOMMENDATION
Staff recommends the Board not hear the appeal for the following reasons:

e The appeal issues are primarily matters of state law interpretation and a Board decision
would not be given deference if appealed to LUBA.

e The Hearings Officer's decision is well written and reasoned, and could be supported, as the
record exists today on appeal to LUBA.

e The County's review of a remand application must be completed within 120 days and the
County will have used 95 of the 120 days as of November 1%, Therefore, it is unlikely there
would be sufficient time for the Board to review the subject appeal and meet the 120-day
deadline.

e Both parties were well represented by land use attorneys.

V. BOARD OPTIONS

First, the Board must decide if it wishes to hear the appeals. In determining whether to hear the
appeals, the Board may only consider:

1. The record developed before the Hearings Officer;
2. The Notice of Appeal; and

3. Recommendation of staff’

Option 1: Hear the Appeal

If the Board decides to hear the appeal, the Board must make a decision on the scope of the review.
As noted above, the Appellant has requested a de novo review. Per the Deschutes County Code
(“DCC"), the Board has two choices for the scope of the review:

' Deschutes County Code 22.32.035(D)
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1. Onthe Record

- This means parties can only present their arguments and the Board must rely on the
record developed before the Hearings Officer. No new evidence can be submitted.
2. De Novo

- This means parties can submit new evidence and present their arguments.

Next, the Board may wish, but is not required, to limit the issues it will consider as part of the Board's
review.

Lastly, the Board should give staff direction on when to schedule the appeal hearing and the Board
may want to establish time limits for testimony at the hearing.

Option 2: Not Hear the Appeal

Should the Board decline to hear the appeal, the Hearings Officer’s decision will become the final
decision of the County. Upon the mailing of the Board's decision to decline review, the party
appealing may continue their appeal as provided under the law.

VL. 120-DAY LAND USE CLOCK

The 120" day on which the County must take final action on this application is November 25, 2023.

VIl. RECORD

The record for File no. 247-23-000599-A and the Notice of Appeal are presented at the following
Deschutes County Community Development Department website:

https://www.deschutes.org/cd/page/247-23-000599-kerr-template-dwelling-remand

Attachments:
1. DRAFT Board Order 2023-050 Accepting Review of the Hearings Officer’s Decision
2. DRAFT Board Order 2023-050 Declining Review of the Hearings Officer's Decision

3. Notice of Appeal - 247-23-000728-A
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REVIEWED

LEGAL COUNSEL

For Recording Stamp Only

BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON

An Order Accepting Review of the Hearings
Officer's Decision in File No. 247-23-000599-A.  * ORDER NO. 2023-050

WHEREAS, on October 10, 2023, the Hearings Officer approved File No. 247-23-000599-A;
and

WHEREAS, on October 20, 2023, the Windlinx Ranch Trust, the Appellant, appealed (Appeal
No. 247-23-000728-A) the Deschutes County Hearings Officer's Decision on File No. 247-23-
000599-A; and

WHEREAS, Sections 22.32.027 and 22.32.035 of the Deschutes County Code (“DCC") allow
the Deschutes County Board of County Commissioners (“Board”) discretion on whether to hear
appeals of Hearings Officer’s decisions; and

WHEREAS, the Board has given due consideration as to whether to review this application
on appeal; now therefore,

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON, HEREBY
ORDERS as follows:

Section 1. That it will hear on appeal Appeal No. 247-23-000728-A pursuant to Title 22
of the DCC and other applicable provisions of the County land use ordinances.

Section 2. The appeal shall be heard de novo.

Section 3. Staff shall set a hearing date and cause notice to be given to all persons or
parties entitled to notice pursuant to DCC 22.24.030 and DCC 22.32.030.

Section 4. Pursuant to Section 22.32.024, the Board waives the requirement that the
appellants provide a complete transcript for the appeal hearing.

Section 5. Pursuant to DCC 22.32.035(D), to date the only documents placed before and
considered by the Board are the notice of appeal, recommendations of staff, and the record

ORDER NO. 2023-050



developed before the lower hearings body for File No. 247-23-000599-A, as presented at the
following website:

https://www.deschutes.org/cd/page/247-23-000599-kerr-template-dwelling-remand

Going forward, all documents further placed before, and not rejected by, the Board shall be added
to the aforementioned website, and that website shall be the Board's official repository for the
record in this matter.

DATED this _____dayof____ ,2023.
BOARD OF COUNTY COMMISSIONERS
ANTHONY DEBONE, Chair

ATTEST: PATTI ADAIR, Vice Chair

Recording Secretary PHIL CHANG, Commissioner

ORDER NO. 2023-050
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REVIEWED

LEGAL COUNSEL

For Recording Stamp Only

BEFORE THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON

An Order Denying Review of the Hearings
Officer's Decision in File No. 247-23-000599-A  * ORDER NO. 2023-050

WHEREAS, on October 10, 2023, the Hearings Officer approved File No. 247-23-000599-A;
and

WHEREAS, on October 20, 2023, the Windlinx Ranch Trust, the Appellant, appealed (Appeal
No. 247-23-000728-A) the Deschutes County Hearings Officer's Decision on File No. 247-23-
000599-A; and

WHEREAS, Sections 22.32.027 and 22.32.035 of the Deschutes County Code (“DCC") allow
the Deschutes County Board of County Commissioners (“Board”) discretion on whether to hear
appeals of Hearings Officers' decisions; and

WHEREAS, the Board has given due consideration as to whether to review this application
on appeal; now, therefore,

THE BOARD OF COUNTY COMMISSIONERS OF DESCHUTES COUNTY, OREGON, HEREBY
ORDERS as follows:

Section 1. That it will not hear on appeal Appeal No. 247-23-000728-A pursuant to Title
22 of the DCC and/or other applicable provisions of the County land use ordinances.

Section 2. Pursuant to DCC 22.32.015, the County shall refund any portion of the appeal
fee not yet spent processing the subject application. If the matter is further appealed to the Land
Use Board of Appeals and the County is required to prepare a transcript of the hearing before the
Hearings Officer, the refund shall be further reduced by an amount equal to the cost incurred by
the County to prepare such a transcript.

Section 3. Pursuant to DCC 22.32.035(D), the only documents placed before and
considered by the Board are the notice of appeal, recommendations of staff, and the record
developed before the lower hearing body for File No. 247-23-000599-A, as presented at the
following website:

https://www.deschutes.org/cd/page/247-23-000599-kerr-template-dwelling-remand

ORDER NO. 2023-050


https://www.deschutes.org/cd/page/247-23-000599-kerr-template-dwelling-remand

DATED this day of , 2023,

BOARD OF COUNTY COMMISSIONERS

ANTHONY DEBONE, Chair

ATTEST: PATTI ADAIR, Vice Chair

Recording Secretary PHIL CHANG, Commissioner

ORDER NO. 2023-050
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FEE:
EVERY NOTICE OF APPEAL SHALL INCLUDE:
1. A statement describing the specific reasons for the appeal.
2. If the Board of County Commissioners is the Hearings Body, a request for review by the Board
stating the reasons the Board should review the lower decision.
3. If the Board of County Commissioners is the Hearings Body and de novo review is desired, a

request for de novo review by the Board, stating the reasons the Board should provide the de
novo review as provided in Section 22.32.027 of Title 22.

4, If color exhibits are submitted, black and white copies with captions or shading delineating
the color areas shall also be provided.

It is the responsibility of the appellant to complete a Notice of Appeal as set forth in Chapter 22.32 of the
County Code. The Notice of Appeal on the reverse side of this form must include the items listed above.
Failure to complete all of the above may render an appeal invalid. Any additional comments should be
included on the Notice of Appeal.

Staff cannot advise a potential appellant as to whether the appellant is eligible to file an appeal (DCC
Section 22.32.010) or whether an appeal is valid. Appellants should seek their own legal advice concerning
those issues.

Appe”ant's Name (print): Windlinx Ranch Trust Phone: (541 ]41 0-0191
Mailing Address: 99895 Scale House Road City/State/Zip: Bend, Oregon 97702

Email Address: rwindlinx@empnet.com
Land Use Application Being Appealed: 247-23-000599-A (Remand)

Property Description: Towpshi ge/12 tion 31 Tax Lot 600

Appellant’s Signaturesw Date: /0 ~Xo ‘“090,,23

Robert Windlinx

By signing this application and paying the appeal deposit, the appellant understands and agrees that
Deschutes County is collecting a deposit for hearing services, including “whether to hear” proceedings.
The appellant will be responsible for the actual costs of these services. The amount of any refund or
additional payment will depend upon the actual costs incurred by the county in reviewing the appeal.

Except as provided in section 22.32.024, appellant shall provide a complete transcript of any hearing
appealed, from recordings provided by the Planning Division upon request (there is a $5.00 fee for each
recording copy). Appellant shall submit the transcript to the planning division no later than the close of
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the day five (5) days prior to the date set for the de novo hearing or, for on-the-record appeals, the date
set for receipt of written records.
NOTICE OF APPEAL

Please see attached Appeal Statement with:

Exhibit 1 - Diagram;

Exhibit 2 - 1910 Deed; and

Exhibit 3 - 1911 Deed.




NOTICE OF APPEAL

Windlinx Trust Appeal Statement

Dear Chair DeBone, Vice-Chair Adair, and Commissioner Chang:
Windlinx Ranch Trust respectfully appeals a recent hearings officer decision that approves a
template dwelling in the F2 zone. This appeal statement presents the specific reasons for appeal

and the reasons the Board should provide de novo review as provided in DCC 22.32.027.

Background for Appeal.

The application involves a request to add a new template dwelling in the F2 zone. The proposed
template is depicted on Exhibit 1 to this document. This appeal involves the parcel identified as
Lot 7C. The applicants asserted that Lot 7C and a parcel identified as Lot 7A were created in 1910
when the owner of the larger parcel, Ferguson, conveyed right-of-way to the Oregon Trunk
Railway. The 1910 deed, a copy of which is attached as Exhibit 2, did not contain any legal
description of the property interest conveyed. It referred to a strip 50 feet on either side of a
centerline of a railroad now or hereafter located and staked over the west half of the southwest
quarter of Section 31. Although the proposed template illustrated a location for Lot 7B, the
“railroad parcel”, the applicants acknowledged that that strip could not be specifically located.
That is because the railroad was never constructed, a fact established by former County Surveyor,
Mike Berry. The parcel noted as Lot 7C was not part of the request because the applicants stated
that they could not locate the railroad parcel and thus, could not show that Lot 7C was located in
their template. At most, applicants stated that they believed that a small part of Lot 7C was in the
template. Appellant asserts that the applicants never revised or amended their statement that they
were not using Lot 7C for establishing compliance with the template test.

A hearings officer approved the request, and that approval was appealed to LUBA. LUBA
remanded for the county to further evaluate whether Lots 7C, 7A, and Lot 2 were lawfully created.
Both parties appealed LUBA’s decision and the court of appeals affirm LUBA on all counts.

On remand, the applicants asserted that the hearings officer had already decided that the specific
location of Lot 7B and Lot 7C was, as a matter of fact, within the proposed template. They argued
that LUBA and the court of appeals confirmed that finding. Appellant asserted the contrary that
the specific location of Lots 7B and 7C was never determined because it was impossible to
determine said location. On remand, the hearings officer concluded that the issue of whether Lot
7C was in the template was resolved in the prior proceedings even though LUBA expressly stated
that Lot 7C was not part of the application. The hearings officer further found that the applicants
demonstrated that Lot 7C was within the proposed template. The hearings officer noted that each
iteration of the proposed template showed Lot 7C within the template, apparently concluding that
all an applicant must do is recite on a template that a parcel is within the template they propose.
The hearings officer accepted applicants’ surveyors’ reliance on ODOT maps that depicted possible
locations of a railroad line that was never constructed. He disregarded the testimony of five
professional surveyors who agreed with the applicants’ initial representation that because Lot 7B
(railroad parcel) cannot be located, it is not possible to locate Lot 7C within the applicants’
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template. Each professional surveyor stated that the railroad parcel cannot be located because
there is no legal description, and the railroad was never constructed.

Grounds for Appeal.

1. The hearings officer erred in misapplying the law to conclude that the issue over whether
Lot 7C is located within the 160-acre square proposed by applicants was previously
decided and could not be raised in the remand proceedings. He erred in determining that
the specific location of Lot 7B was determined. Neither the hearings officer nor LUBA
determined that the specific location of those parcels was established or decided that Lot
7C was in the template because the applicants did not include Lot 7C in their template
analysis as LUBA expressly noted in its decision. In fact, LUBA specifically noted that
Lot 7C was not part of the applicants’ request. The LUBA decision was not preclusive on
this issue because it did not conclude that Lot 7C is within the applicants’ proposed
template. The only issue decided with respect to Lot 7C was whether it was lawfully
created.

2. The hearings officer erred in making a decision not supported by the preponderance of the
evidence, or substantial evidence, that Lot 7C is located within the applicants’ 160-acre
square. The hearings officer accepted unsupported opinions from applicants’ surveyors
that they could locate Lot 7C based on the location of the “railroad parcel” as depicted on
ODOT maps. The hearings officer ignored credible evidence from five professional
surveyors who stated that the location of Lot 7C could not be determined because to locate
that parcel of land one would need to be able to locate property described as the railroad
parcel. The refuted evidence established that the railroad was never constructed and thus,
it was impossible for anyone to locate it on the ground. To the extent the hearings officer
agreed that the 1911 deed on the adjacent parcel established the location of the railroad
strip on the Ferguson parcel in Section 31, he committed two errors. First, the grantor in
the 1911 deed, Mueller, did not own the Ferguson parcel (Lot 7) at that time and could not
have created any interest in it. Second, if the hearings officer agreed that the 1911 Mueller
deed created an interest in a strip of property on the Fergeson parcel (Lot 7), he ignored the
text in the 1911 deed that expressly states that the strip was only a right-of-way easement
that reverted back to Mueller if the railroad was not constructed in five years. A copy of
that deed is attached as Exhibit 3. Mike Berry provided unrefuted evidence that the railroad
was never constructed. Thus, there could not have been any strip in the Ferguson parcel or
the Mueller property after 1916. The hearings officer sanctioned an applicant asserting
contrary positions.

Statement on why the Board should accept the appeal.

It is important that the Board accepts this appeal and reverses the hearings officer because his
erroneous decision could pave the way for future dwellings in resource areas based upon applicants
using “parcels” that do not exist or cannot be located. The “railroad parcel” was clearly conveyed
to allow only a possible railroad in a general location. LUBA ruled that the conveyance for railroad
purposes created a fee parcel. Appellant accepts that ruling. However, LUBA’s ruling that such a
deed not only creates a lawful parcel but also lawful parcels on each side of it creates a dangerous
precedent when the primary “parcel” cannot be located. It allows applicants to show the special
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use “parcel” almost anywhere they want in a parcel creating additional parcels that they show
wherever they want and then use for qualifying for a dwelling. Indeed, under the hearings officer’s
decision, the railroad strip still exists even though no one could ever locate it and the 1911 deed
stated that it went away after five years. The hearings officer’s decision allows the applicants to
use in its template a historic parcel description that went away over 100 years ago.

Further, under the hearings officer’s current decision, any deed conveying an interest for a utility
can be a parcel. If the document does not define a specific location, an applicant can show it
anywhere on a parcel and then manipulate it to “create” additional parcels for a template test.
Appellant submits that this is not the type of “parcel” the county intended to be used for qualifying
for a dwelling. A proper template test should include only real parcels that can be found and
identified in a specific location.

An additional reason the Board should hear this appeal is that the hearings officer’s decision
potentially allows unaunthorized dwellings in a forest zone and that will increase the potential for

wildfires. It will also have negative impacts on established and accepted forestry operations.

Appellant requests that if the Board accepts the appeal, it conduct a de novo hearing.

DCC 22.32.027 (B)(2)(d) provides: "Whether in its sole judgment a de novo hearing is
necessary to fully and properly evaluate a significant policy issue relevant to the proposed
land use action.

As stated above this appeal presents a significant policy issue on how the county should apply
DCC 18.40.050 to parcels that were created for a special purpose and not intended for use
commonly associated with dwelling applications.

Thank you in advance for your consideration of this matter.
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THE BECOND PAAT, HIB HEI RS AND ABBIGNS, THAT 0A10 PREMIBES ARE FREE FROM ALL {NOUMBRANOEB,
ANG THAT BAID PARTY OF THE FIRBT PART WiLL WARRANT AND DEFEND THE 8AME, AND EVERY PARY
THEREOF, AGAINBT THE LAWFUL CLAIME AND DEMAN;B AND DEMANDS OF ALL PERSONB, WHOMSBDEVER.

) In WiTNEa8 WHEREOF, 8a10 CROOK COUNTY [NVEBTMENT COMPANY HA8 CAUBED THEBE PRESENTH
Y0 BE EIGNED, ANO |T8 CORPURATE BEAL TO BE HEAELTO AFFIX€D, BY ITE PAEBIDENT AND BEDRETAAY,
th18 3RO UAY OF MARCH 1910 NDER DUE AUTHORITY 0GHFERRED THEREFOR BY THE BOAR0 OF DIRECTON

OF 810 CoproRATION. CROOK CQUNTY INVEBTMENT COMPANY ‘

ExgOuTED IN THE PREBENOE OF
8y F.P. COOPER, PREAIDENT

TiLLy Anoerg8ONt FeBe EDGINGTON
’ ! 8y TeW. TANLOR BECRETARY 4

{CORPORATE BEAL)
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Ate or Lo roun {4) Buock Erauy [B) as vue saur apreans UPON THE OFFICIAL, MAP

or lurcAiAL TOWNBITEZ, 8AID MAP WEIHQ AECORDED IN THE OFFICE OF THE CounTy REOOMOER or Cnoox

A

OounTy, AT PRINEVILLE, STATC Or ORZAON, ON THE 2HD DAY OF MARGH 1911, 1m Map Boor Thare zl
AT PAGEwes, TOOETHER WITH ALL AND SINGULAR THE TENEMENTS, HEREOITAMEHTE AHD APPURTEHANOZS 3
THEREUNTC SELONGEING OR IH ANYWISE APPCRTAININD,

To Have awo vo AoLo, Tue 8ato PaRaYOCE, wiTh THE APPURTENANGES, UNTO THE 8A1D
PARTY OF Yo ORCOND PARTY AND TO HIB HEIRS AND ADSIUND FOREVER. TWE 6AID PABTY OF TE P A8
PARY ODES HEREAY OQOVENANT TD AND WITHN TBE ASOVE NAMED PAATY OF THE BCCOND PART THAT [L11%
HER WEIRE, EXCAUTORG AND ADMINISTRATORSE, BNALL WARRANT AHD OCFEND THE ABOVE QRANTED PRCMIBEY,
AGATHET THE REBI AND OKEDS OF THE BAIO PARTY OF THE FIAOT PART AND ALL PEROONS CLAIMING BY,
FROM, THROUQM OA UNDEA, BAID PARTY OF THE PIRAT PART, UNTO THE 8AID PARTY OF THE SECOND
FARTG M1 HEERS, ANO ABBIGND FORCVEA,.

TN WITAES WHEREOF, | HAYE HEREUNTO BET WY HAND AND BEAL THE OAY AND YCAR

v

FIART HEACINABOVE WRITTEN,
WiTnESOES TO THR ERECUTION HEREOF S Conavance Reiro (Sean)
8, Monrvaoueny

W. F, BorLan

8tave or Oncaon
[T H

County oF MuLTHouan

THIS CERTIFIES, THAT on Tig 5R0 oAY or Mamcw A. O, 911, aeromz ug, THE
UNDERBIJNED, A NOTARY PusLic 1w ano ron 8A10 COUNTY AND STATEZ, PCRBOMALLY APPZAALD THE
MITHEN HAuED CONATANOE REID (AN UNWAARITO WOMAN), WHO 18 KNOWN TO ME TO DC THE I0DENTICAL
PEABON OEACAIGED Im AND WHO CXLCUTED THE WITHIN INBETRUMENT, ANG AGKHONLEDOEZO TD ME THAT
8HE CACOUTED TNE BAUE, AB WER FACE AGT ANO OEED, FOR THE UBZB ANO PURPOAES THEREIN
EXPAEABED.,

“IN TEBTINONY WHEREOF, | MAYE MEATUNTO GET WY HAND AND EEAL THE OAY AND YZAA

LASTY ABOVZ WRITYEZH

' : 8, Monraoueny o
Norarvy PustLic Im AnO POR THE Brate or
o . ,
(NoramiaL B eaL) OrEGON.
‘ ! 9643.
THE CHRISTIAN MUELLER LANO ANO TIMBER COMPANY You. 24, Dezos, Pace 444,
To Tasnacaisr raou Croox CounTy,
Froro ArRe |1, 1911, aT § o'cLook PAM.
OREGON TRUNK RAILWAY
Wapatn Baownw  County Cutmx
WARRANTY OEED '

. Kow aLL MLy 8y THEAE PAESENTP, THAT THE THe CHRIBTIAN HELLER LAND AND TiueLn ~
Coupany, A CORROAATION QRGANIZED AND CAISTING UNDER AKD 8Y YIATUEZ OF THE LAWS OF THE STATE !
oF Dowa, IN CONBIOERATION OF ONE AND 00/100 DOLLARS TO IT BAID &Y THE gr:aon Thung RaliLeay
A OGRPORATION ORSAIHZED AND EXIAYING UNDER AND 8Y VIRTUE OF THE LAWS OF THE § ATE oF

A J
-
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WABRINOTON, AND DOINQ BUGINEIS IN.THE 8TATE of ONEZQOM ANO ELSEWHERE] THE NEQCIPY WHEALOF
10 HEREBY ATKNOWLEDGED, DOE® WEAEAY Givr, 'QRANT, BAABAIH, HCLL AMD CONVEY UNTO THE 8A0Q
Onreaon TAUNX RAILWAY, 178 BUCHEBBORS AND ABA[ONB FORCVER, ALL THE FOLLOWING ORBCAIBED
ALAL PADPEATY, FREE FAOM ALL INCUMERANCES AHD s:TUATE I#4 THE Coukry or Croor, Srave or
OREQON, TD-WiIT!

ALL THAT PART OF THE EZABT WALS OF YHE 80UTHREAT quaRTeA [Ed 8Wh) or Seotion
sgventeen {17), Townawip vwenty {20) south, Rﬁunx cLeven {[11) £asT of The WiLLameTTE
MERIOIAN, LY{NGO WESTEALY OF A LINE PARALLEL TO ANO FIPTy (50) PEET €ABTERLY OF THE CENTES.
LINT OF THE OREUON TRUNR RAILWAY, A8 THE BAME 1@ NOW ATAKED OUT OVER AND AODRQSN 8AID
SECTION BEVENTEEN; 5 ' . oS

AL80, ALL THAT PART OF THEZ BOUTHEABT QUAATER OF THE HONTHYEST quanten {EEEZ NwW) or
Seovion Five (5) Townswie vwenty (20) scutu, Rawoe eeeved (1)) erer or Tie WiLLAuerre
MERIGEAN, LYINO WITHIN A BTRIP GF LAKD ONT Huwomreo (100) rECT IN ®IOTH, B EIND rl;vv (50)
FEET ON ¥ACH BIUE OF THE CCNTEA LINE OF THE ORE0ON TRuMX RalLwAy A8 THZ 8AME 18 NOW
BTAKED OUT OVER AND Aomoa® 8Alo SeoTion rive (5)

ALBO ALL THAT PART OF THE WEST HAL? QF THE NORTHWEST quanten (W or (wE) or sccrion
THiRTy=oNe [31) Townanir granteen (18) sourn, Rawax wweuve {12) cAar or THE WiLLAugTee
MEMIDIAN, LYING WITHIN A BTRIP OF LAND OHe HunoAro {100} reeT (h wiDTH €X1NG FirFvY (50)
FEET ON EACH ..Sz OF THE CCNTER LINE OF THE OREOON TRUMX RAJLWAY A8 THE BAMEZ I8 NOW BTAKED
OUT OVER AND AGCRO4A B5A(D Bemtion TYHiRTY=ONE (31)

. 8A10 CENTER LINE ACROBG BECTION BEVENTEEN AND five, Townanie TwenTy (20) 8ouTH,
Rawge ereven {11} zasT OF THE WILLAMETTE MERIDIAK, ANO ACAD8A SZOTHON fuli?V-oul (31),
Townanip cronreen {18) aouTH, RANDE TweLve €ABT OF THE WILLAMETTEZ MERIOIAN, &E4AE:WORE
PARTICULARLY OTACAIBEZD AB F.OLLOWS]

Brainnino Az Sravion 2620 BByl A PotkT oK THE BouTH LINE OF arcTion mrvasrexn (17)
Towsenie TwenTy (20) sourw, mamoe cievew {((1), €aBY or THE WICLAMETTEL MERIDIAN, 1236 reeT
FROM THE BOUTHWEST GORNER OF 8A 10 SECTIOR aZvewTeen [I7) Trence N 2"58' E. 530557 reer vo
Sration 2673191.0 & PoruT on THE HORTH LIz or eato Section seventeen (17), 1464.4 rear
PROM THE HORTWYEST CORNEA oF 8Atd Bretion agveNTren (IT)3 rhence continving K. 29 581 €
5356.7 reer vo Bravion 272748845 A POINT GN THE BOUTH OF BA)O SECTIOR FIVE {5), 4765 reer
FRAOM THE BOUTHNEZAT OORHEA OF BALO OCCTION FIVE (5)3 THEWCE CONT tNUING n.2° 581 E. 2788.5
rPeeT To Brarion 27558T4; THENGE CURVING TO THe LEFT on A 17 00" cufve 1640.4 Feer THAOUGN
an anare or 16% 240 vo erarion 2772414.43 Tence . i3° 261 W, 814.6 rrer vo SvaTion 2780s
29, A ponu} ON THE HOATH LIHE aF BAID BECTION Pive (5), 1544 FEET FROM THE NOATHWEBY QORNEA
OF 8AYO SECTION FivE [5): THENCE GONTINU)NG HORTHERLY ANO NORTHEAGTEALY BY YARIOUS COURAZS
AND 018TANCES WO BTATion 3225436, A PoIAT oW THE wEaT LINE or Scotion Bia {6) Townemip
ulutftzu (19) sourn, RANO( Twerve (12) easr of The HILLauzrr( Menioian, IEGI 2 reeT FaoM
fnz NORYHWEAT QOANLA OF 'aAiD SecTioN aaa (6)3 vuzucz N, 50 56% 22<220.0 reET Y 0 STATION
3227456.0; THEMBEZ ON A 8PIAAL CURVE TO THE LEFT INCACABING To A 3° 00! cuave 180 reey
THROUGH AN AnOLE ar 20 421 1o STATioN }229»}6°; THENGE ON A 30 0D curvk ToO THE LEPT
2620.0 reer vumouou Ak anere oF T8Y 361 vo Sratron 3255456.0; THENCE ON A DECATASINO
arimaL Cufve To THe LerT 180 recT THrouaw AN anaLe of 29 42t vo Brarvion 3257 436.0; THENOE
Ny 55° 04 % 1008.2 reer TO STATION 3267444+2; THENCE OH A BPINALCURYE YO THE AIQHT

INOREASING TO 30 00¢ cunve, 1BO rzer tHAouGH an ANoLe ar 2° 42¢ rp Srarion 30809424.2 THENGE

ON ‘/z‘"‘"l To tHE muent 1825.00rERT THROUOH AN AWGLE OF 540 45' ¥0 SraTion 32&7049 2;
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THTATE DN A DLCREABING BRIAAL GURVE 1O THZ RIOHT 1BO reet varoush an antir or 29 42¢ vo
Bration 3289429.2; ruence H. 27° 05! E 931.5 rEET To BTATION 3298460.T A PCINT OH THE ROATH
LINE or 8eaTion Tuiptveowz (31), Townawip Etcureen (EB) sourw, Rance Twewve ((2) zast or
THE WILLAMETTY MER1D (AN, 394.4 FEET FROM THE NONTHWEBT OOANER OF BAID BECTION THIRYy-oHE {3}

THE TOTAL AREK OF LAKU HEREBY CONYEYCO 8€1nG 81X A §/10 $6.5) acees more on
Less,

TOGEYHER, WITH ALL ANO BINGCULAN, THE TENEUENTB, HEREDITAMENTS AND APPURTENANGE
THEREUHTO BELONGING OF (W ANYWIBE APPERTAIN|NG,

To HAVE AND TO HOLOD THE ABOVE GAANTED PACMIBES, TOCETHEM WITH THEIR APPURTEH-

e e e e e .
ANGED, UNTO THE 8Aa10 Oncaon TAWNK RAILWAY, 1TE BUCCESGORS AND ABABIGNS FOREVER, UFON THE
il et St Ain-t e e e

EXPAEES CONDITION HOWEYER YHAT THE GRANTEE HEREIN COHOTRUCY® ANO OPERATES IT@ RAILAOAD
-r— . - — .
THRDUEH THE LAANDS OF QAMATORG QVER THE RIOHT OF WAY AB OQECBCRIVED MEREIN WITHIN FiVE lﬁp

YEARS FRAOM THZ DATE \HEREOF | AMG [N OASE OF THE FAILUAE OF QRANTEE TO OARAY OUT THISE

RE-
COMDITION QRANTOR AECAECRYES FOR ITBEL? THEC AIGNMT YOJ!HTKI THE PREMIOES HCALINDEFOARE DEAOA T NE(

ON OF THE BAME.
—————

Ano THe CHmI@TIAN MUELLEA LAND AND fnuuzn COMPANY, GRANTOR ABOYE NAMED DOESB
HEREBY COVEHAHT TO AND WITH THE OargoN TRUMK RAILWAY APOREBAID, ITE BUCOEBSORS ANG ANSIGNA,
THAT THE ABOVE QRANTED PREVIBES AAE PACE FAOM ALL IHCUMSRANCES, THAT [T HA® Q000 RIGHT
AND TITLE YO CONYEY THE SAME {H BANNEA AFOAEGAIOD, AND THAT IT WILL AND 1T® BUCCEOBURB AND
ABBIGND BHALL FOREVER WARRANT ANO OEFEND THE ABOVE GRANTED PAEMIGZB, ANO EVERY PART AND
PARQEL THEREDF, ANO THE PEACEABLE POSBEGE10N THEREOF UNTO THE BAID OREGON TRUNK RAILWAY,
ITh BUCOEBBORS AND ARAIONS ATAFNST THE LAWFUL CLAIMB OF ALL PZABONE WHOMSOERVER,

In Teaviuowy WHEREOF, THE CHRIBTIAN MUELLER LAND AND TiMBER COMPANY, ON THE |0
QAY or fzununuv IG11, HAB CAUBEZD THIR |HBTRUMENT TO 8E EXCGUTED, IYO CORFORAYEZ BEAL TO
8 HEREUNTO AFFIRED, AHOD "IT8 OOAPORATE MAME TO 68 MERLUNTO nlou:b 8y Eo C. MuELLER 179
PREBIOEINT AND BY Fo We NUELLER 17O BECRETARY ,THEY BEING LAWFULLY, AUTHONI2C0 THEREUNTO BY A
REBOLUTION OFTHE BOARD OF DIRECTOAS® OF @AI O THE CHRIBTIAN MUELLER LAHD ANO Tiuser Coupany
or the 10 oAy or Fee.1911,

EXECUTED |N THC PREBEZNCE OF U8 A3 wiTHEZ@ozs, |

A. A« BAvan { THE CHRISTIAN MUELLER LAND AND TIMBER COMPANY,
Eo. H, Btin b sy Eo €. Muelrea Ire PrzoloeEnT
. v sy Fo N MueLier 178 QECAETARY.

(CORPORATE BEAL) -

STaTe or lowa
LE:N
Boorr Counry

6N tuis {0TH oay or FEaRuARY (Q11, BEFORENME APPEARED EO. C. MUZLLER AND F. W,
MueLLER To ME FlﬂluuﬁLLY’KNﬂlN, uno; EAGH BEING DULY BROTH DID 8AY THAT NE (B THE PRESIBENT
AHO SECRETARY, REBPECTIVELY OF THE CHAIBTIAN MUELLER LANO AHO Tiuaer COUPAHY, KND FuAT THE
BEAL AFFIRED TO BA10 INSYRUMENT |8 THE CORPOAATE BEAL QF BAIO COAPOAATION, AND THAT BA1D
JIHSTRUMENT WAB @IONEO AND BEALED IN BEHALF OF BAIG COAPORATION BY AUTHOAIYY OF 176 BDARO
OF OIRECTORS AND 0410 Ep Co Muctien AZ2D Fu W, MUELLZA BEVEAALLY ACKHOWLEDAEO SAIO |HETRU~
MENT TO 8¢ THE FREZ ACT ANO DRCO OF DAIO GORPORAT!ON. . ) ’

In TESTIMONY HHEREOF, ) MAVE MERTUNTO BET MM HAKD AND EfRL{XEQ LY DFFICIAL BEAL
THIA THEC DAY AND YEAR FIRBT N THIB, Uy CERTIPICATE WAITTEH,

E. A. GoETTI10

{Noramial Sear) NoTamy PuaLic, ScoTT County, )owA,

Exhibit PH-113

LUBA 2022-022 ReddRs 3 0838
Exhibit 3, Page 3 of 3



