COMMUNITY DEVELOPMENT

MEMORANDUM
TO: Deschutes County Board of Commissioners
FROM: Will Groves, Planning Manager

Kyle Collins, Associate Planner

DATE: August 3, 2022

SUBJECT: Senate Bill (SB) 391 - Rural Accessory Dwelling Unit (ADU) Legislative Amendments

At Board of County Commissioners (Board) direction, staff is preparing legislative text amendments to
formally adopt provisions for rural ADUs as identified in SB 391". This memo outlines the upcoming
amendment process, including public hearing dates and summaries of the draft amendment language.

l. BACKGROUND

Rural residential zones exist throughout Oregon. By definition, rural residential zones exist outside of
urban growth boundaries (UGBs) but are excluded from the state’s resource land (farm and forest zone)
protections. With certain exceptions, those protections allow residential uses only in conjunction with a
farm or forest use. However, in rural residential zones, a dwelling can be a primary use of the land.
Currently, state law allows counties to permit an additional dwelling on a property containing a house
built prior to 1945.2 However, unlike in urban zones, rural residential zones do not have any other by-
right accessory dwelling options, making inter-generational and alternative housing options difficult to
achieve.

The Oregon Legislature adopted SB 391 into law on June 23, 2021. It authorizes a county to allow an
owner of a lot or parcel within a rural residential zone to construct one ADU subject to certain restrictions
and limitations. SB 391 does not obligate a county to allow ADUs. It also does not prohibit a county from
imposing any additional restrictions, including those relating to the construction of garages and
outbuildings that support an ADU, property size restrictions, or other land use considerations.

1. STATE REGULATIONS

SB 391 contains several provisions related to properties eligible for rural ADUs which cannot be amended
by counties. Those criteria and restrictions are highlighted in the table below:

T https://olis.oregonlegislature.gov/liz/2021R1/Downloads/MeasureDocument/SB0391/A-Engrossed
2 House Bill 3012 (2017).
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Table 1 - SB 391 - Rural Accessory Dwelling Unit Standards

Eligibility Restrictions
1. Rural Residential Exception Applies to Rural Residential (RR10), Multlple Use Agricultural (MUA10), Urban Area
L . Reserve (UAR-10) and Suburban Residential (SR 2.5) zones.
Areas, Minimum Lot Size,
and Dwelling Lot or parcel must be at least two (2) acres in size.
i 3
Requirements One (1) single-family dwelling must be sited on the lot or parcel.
I . . The existing single-family dwelling is not subject to an order declaring it a nuisance
2. Existing Dwelling N : .
xisting DWetling Nuisance or pending action under ORS 105.550 to 105.600.

3. ADU Sanitation The ADU must comply with all applicable laws and regulations relating to
Requirements sanitization and wastewater disposal and treatment.

4. AD F :

v Square ootage The ADU cannot include more than 900 square feet of useable floor area.
Requirements

5. ADU Distance The ADU is required to be located no farther than 100 feet from the existing single-
Requirements family dwelling.

6. ADU Water Supply If the ADU is relying on a domestic well, no portion of the lot or parcel can be within
Requirements new or existing ground water uses restricted by the Water Resource Commission.

A ire th AD h I

7. ADU Water Supply Source county may require that an ' .U be' served byt e same water. supply source or

Obtion water supply system as the existing single-family dwelling, provided such is allowed
P by an existing water right or a use under ORS 537.545 (exempt uses).*

8. ADU / Metolius Area of
Critical State Concern / No portion of a lot or parcel can be within a designated area of critical state concern.
Limitations

9. ADU Setback Requirements The ADU is required to have adequate setbacks from adjacent lands zoned Exclusive

Farm Use (EFU) or Forest Use.

10. ADU / Wildland-Urban The lot or parcel must comply with the rules of the State Board of Forestry under
Interface Requirements ORS 477.015 to 477.061.

11. ADU / Outside Wildland- If the ADU is not subject to ORS 477.015 to 477.061 (i.e. outside of the newly-defined
Urban Interface (WUI) Area wildland-urban interface), it must have defensible space and fuel break standards as
Requirements developed in consultation with local fire protection service providers.

Applies to properties identified as high or extreme risk and located within a

12. ADU / Statewide Wildfire designated WUI on the statewide wildfire risk maps established per SB 762.

Map Requirements ADUs are then required to comply with the Oregon residential specialty code
relating to wildfire hazard mitigation for the mapped area (R327.4).

13. ADU Ad te A d , e

gqua e .cce.ss a.n Local regulations must ensure the ADU has adequate access for firefighting
Evacuation for Firefighting . ) )
. equipment, safe evacuation and staged evacuation areas
Requirements

14. ADU O : . :

. ceupancy ADUs cannot be allowed for vacation occupancy, as defined in ORS 90.100.
Requirements

3 Acknowledged nonresource plan amendments and zone changes from Exclusive Farm Use (EFU) to RR-10 or MUA-10 are
ineligible for an ADU.
4 https://oregon.public.law/statutes/ors_537.545



Eligibility Restrictions

15. ADU Land Division e Ifan eligible property with an ADU is divided, the single family dwelling and ADU
Requirements cannot be situated on a different lot or parcel.
16. ADU / Additional Units e Asecond ADU is not allowed.

Il. DESCHUTES COUNTY INTERPRETATIONS

As relayed to the Board during previous work sessions, numerous portions of the SB 391 language
were not defined during the legislative process and thus were left open to interpretation by local
jurisdictions that elect to allow rural ADUs. Specifically, the following items were not explicitly defined:

e “Useable Floor Area” as related to the 900-square-foot size limitation for rural ADUs.
e The specific standards of the 100-foot site distance requirements for rural ADUs.

e Adequate access for firefighting equipment, safe evacuation, and staged evacuation areas.

As summarized in Table 2, staff drafted the amendments to address these areas in the following
manner:

Table 2 - Draft Interpretations

Undefined SB 391 Standard Draft County Interpretation

e Means the area of the accessory dwelling unit included within the surrounding

Useable Floor Area . . .
insulated exterior walls, exclusive of garages, carports, decks and porch covers.

e Aunit must be located no farther than 100 feet from the existing single family
100-Foot Siting Distance dwelling, measured from a wall of the single-family dwelling to the nearest part of
the “useable floor area” of the accessory dwelling unit.

e “Safe evacuation plan” means an identifiable route from the rural accessory dwelling
unit to the staged evacuation area.

e “Staged evacuation area” means a public or private location that occupants of the
rural accessory dwelling unit may evacuate to reorganize.

Adequate Access and e Adequate access for firefighting equipment, safe evacuation and staged evacuation
Evacuation for Firefighting areas are met by providing:
Requirements o  Written certification from the applicable fire district, on a form prepared by

Deschutes County, that access to the property meets minimum fire district
requirements to provide emergency services to the property;

o Asafe evacuation plan; and

o  Written authorization from the owner of the staged evacuation area that the
occupants of the rural accessory dwelling unit may evacuate to the staged
evacuation area.




Groundwater Protection

Due to vulnerable groundwater characteristics in southern Deschutes County, the Onsite Wastewater
Division recommends increasing the minimum lot or parcel size for rural ADUs to be at least five (5) acres
in size.

Future Revisions

The Board should be aware that these draft amendments and interpretations are subject to change
throughout the legislative adoption process based on public input, professional recommendations, or
direction from Commissioners. The information presented above is intended to provide the Board with
staff's current understanding of the primary interpretive matters and major considerations of developing
rural ADU legislation.

Iv. SB 762 WILDFIRE STANDARDS & TIMING

As relayed to the Board in previous work sessions, certain properties in Deschutes County will be subject
to new wildfire mitigation measures as approved under SB 762.> One of the primary pieces of SB 762 is
the creation of a comprehensive State Wildfire Risk Map to guide new wildfire regulations for
development. The final risk map was made available on June 30, 2022.°

Properties included in both a designated Wildland Urban Interface (WUI) boundary and classified as
either high or extreme risk within the State Wildfire Risk Map will be subject to additional development
regulations. Properties meeting both of these standards will be subject to:

1) Home hardening building codes as described in section R327 of the 2021 Oregon Residential
Specialty Code; and

2) Defensible space standards as determined by the Oregon State Fire Marshal.

The standards will apply to all residential and residential accessory construction within these properties,
including the development of rural ADUs. SB 762 requires the Oregon State Fire Marshal, the Oregon
Department of Forestry (ODF), and the State Building Codes Division to adopt new wildfire mitigation
standards as described in the legislation and further developed through ongoing stakeholder
committees. At present, the State Fire Marshal has yet to develop final statewide defensible space
requirements. SB 762 requires these standards to be developed on or before December 31, 2022. The
earliest date that the R327 building code standards may become effective is October 1, 2022, and they
will become mandatory on April 1, 2023. Regardless of other qualifying characteristics, properties
included in both a designated WUI boundary and classified as either high or extreme risk within the State
Wildfire Risk Map will not be eligible for a rural ADU until April 1, 2023 at the earliest.

Based on an initial review of the State Wildfire Risk Map, there are approximately 6,635 properties
potentially eligible for a rural ADU (based on parcel size and zoning characteristics) which will be subject
to additional regulatory requirements pursuant to SB 762. There are approximately 2,951 potentially

5 5B 762 (2021)
6 https://oregonexplorer.info/tools
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eligible properties which are not subject to additional regulatory requirements pursuant to SB 762. Staff
notes that not all of these properties are currently developed with a single family dwelling and thus would
not qualify for a rural ADU until establishment of a primary dwelling onsite.

V. ANTICIPATED PROPERTY ELIGBILITY

Staff is amending Deschutes County Code (DCC), Titles 18 and 19 to allow Rural ADUs consistent with SB
391 in the Multiple Use Agricultural (MUA-10), Rural Residential (RR-10), Suburban Low Density
Residential (SR 2.5), Urban Area Reserve (UAR-10), and Westside Transect Zones (WTZ). Eligibility criteria
will be incorporated in DCC Chapters 18.116, Supplementary Provisions and 19.92, Interpretations and
Exceptions. Based on initial review of the qualifying characteristics, approximately 7,798 tax lots in
Deschutes County could potentially qualify for a rural ADU. However, staff notes the following limitations
and revisions to that initial estimate:

e Based onthe recommended standard of a 5-acre minimum parcel size within southern Deschutes
County, 645 properties are below 5 acres and would not qualify for a rural ADU. There are 224
properties 5 acres or larger that would qualify for a rural ADU.

e Theestimateis only based on general requirements from SB 391 and does not evaluate properties
on an individual level. Specific properties may have unique lot boundaries, geographic features,
onsite wastewater limitations, or other characteristics which make the establishment of a rural
ADU more challenging or impossible.

e Property owners may encounter additional costs and challenges when constructing a rural ADU
above and beyond specific land use standards. It is likely that numerous properties will need to
incorporate significant upgrades to onsite wastewater treatment systems prior to establishment
of rural ADUs.

e By adopting SB 391 in 2021, the Oregon Legislature added a new use, ADU, to rural residential
zones. To the extent that Statewide Planning Goal 5 (Wildlife) applies, findings will address ADUs
as a conflicting use. Certain areas in rural Deschutes County, zoned MUA-10 and RR-10 zones
contain Goal 5 resources because they are overlaid with a Wildlife Area Combining Zone. The two
zoning codes are being amended to allow ADUs and are therefore subject to an Economic, Social,
Environmental and Energy (ESEE) analysis.

e There are 1,293 potentially eligible tax lots in the Deer Migration Corridor, 455 in Deer Winter
Range, and 39 in Significant Elk Habitat. Findings will demonstrate that ADUs within the MUA-10
and RR-10 zones and within the Deer Migration Corridor, Deer Winter Range, and Significant Elk
Habitat can be allowed fully, notwithstanding the possible impacts on these inventoried
resources.



VI. LEGISLATIVE AMENDMENT SCHEDULE

Table 3 - Rural ADU Adoption Schedule

Task Timeline 7

1. Present draft amendments in preparation for formal legislative

. August 8

process in Fall 2022

2. 35-day DLCD Post Acknowledgement Plan Amendment Notice August 18
3. Planning Commission Work Session September 8
4, Planning Commission Public Hearing September 22
5. Planning Commission Deliberation October 13 and 27 if needed
6. Board Work Session November 9
7. Board Hearing November 23
8. Board Deliberation December 5
9. Consideration of First Reading December 14
10. Consideration of Second Reading December 28
11. DLCD Notice of Adoption December 28

7 Dates are tentative.



