
IN THE SUPERIOR COURT OF WHITFIELD COUNTY 
STATE OF GEORGIA  

IN RE: CEMETERY TRUSTS (HELD BY 
WELLS FARGO BANK, N.A.) 

) 
) 
) 
) 
) 
) 

 CASE NO. __________ 

 FILED ELECTRONICALLY 

PETITION TO TERMINATE AND APPROVE DISTRIBUTION, CONDITIONS AND 
COSTS/FEES OF CERTAIN CEMETERY TRUSTS 

TO THE HONORABLE JUDGES OF THE SAID COURT: 

By this Petition, Wells Fargo Bank, N.A. respectfully represents that: 

1. Petitioner is Wells Fargo Bank, N.A. (“Petitioner”), in its capacity as trustee of the

Elizabeth Roberts Cemetery Trust, the Margaret H. Bard Cemetery Trust and the W.C. Martin 

Cemetery Trust (each, a “Trust” and collectively, the “Trusts”). 

2. Each of the Trusts benefits particular plots located at cemeteries owned by the City 

of Dalton, Georgia (the “City”).  The Trusts’ beneficiaries, restricted purposes and fair market 

values are listed on Exhibit A, which is attached hereto and incorporated herein by reference.   

3. Petitioner is located at 101 North Independence Mall East, 6th Floor, Philadelphia, 

Pennsylvania 19106. 

4. With respect to the Elizabeth Roberts Cemetery Trust, such trust’s governing 

document provides that trust income is to be distributed to West Hill Cemetery for the care and 

maintenance of one or more particular plots at such cemetery.  

5. The Margaret H. Bard Cemetery Trust’s governing document provides that trust 

income is to be distributed to West Hill Cemetery and Old Presbyterian Cemetery for the care and 

maintenance of one or more particular plots located at such cemeteries. 



6. Finally, the W.C. Martin Cemetery Trust’s governing document provides that trust 

income is to be distributed in part to West Hill Cemetery for the care and maintenance of one or 

more particular plots located at such cemeteries. 

7. The Trusts were created solely for the benefit of a particular plot or plots at one or 

more cemeteries and, therefore, the Trusts are treated as noncharitable trusts.  

8. The Trusts’ financial statements are attached hereto as Exhibit B and incorporated 

herein by reference.   True and correct copies of the Trusts’ governing documents are attached 

hereto as Exhibit C and incorporated herein by reference. 

9. Petitioner believes that each Trust’s fair market value is insufficient to justify each 

Trust’s continued administration.  

10. Petitioner previously attempted to terminate the Trusts nonjudicially and distribute 

each Trust’s remaining assets, less final costs and expenses (the “Net Assets”) to the City, to be 

used by the City to maintain the applicable plots at the applicable cemeteries. 

11. The City advised that it was unable to subaccount for the Net Assets to maintain 

the applicable plots at the applicable cemeteries, but that it could add the Net Assets to its existing 

cemetery fund to be used for the care and maintenance of the cemeteries as a whole (which include 

the applicable plots).  

12. Because Petitioner has no legal authority to unrestrict the Net Assets for the care of

the cemeteries as a whole, as requested by the City, the Trusts were not terminated nonjudicially. 

13. As such, Petitioner brings this Petition to terminate the Trusts and distribute the 

Trusts’ remaining assets, less final costs and expenses (the “Net Assets”), outright, to the City, to 

be added to the City’s cemetery fund for the care and maintenance of the cemeteries as a whole 

(which include the applicable plots) (the “Proposed Distribution”). 



14. In exchange for the Proposed Distribution, the City has agreed to the following

conditions (collectively the “Conditions”): 

a. The City will execute a Receipt and Refunding Agreement in a form

substantially similar to the form attached hereto as Exhibit D  and

incorporated herein by reference;

b. The City will deposit the funds in its cemetery fund to be used to care for

and maintain West Hill Cemetery and Old Presbyterian Cemetery where the

plots associated with the Trusts are located; and

c. The City will use the funds from its cemetery fund to add to the funds

available to the City so as to provide maintenance of the West Hill

Cemetery, and Old Presbyterian Cemetery as a whole, but has not agreed to

be otherwise required to maintain any specific cemetery plot or any specific

cemetery headstone.

15. Petitioner desires that the costs and fees incurred in connection with this matter 

(including, but not limited to, attorneys’ fees) be assessed, pro rata, against each Trust’s principal 

prior to the Trusts’ terminations; provided, however, that any tax preparation fees incurred on 

behalf of a specific Trust shall be chargeable to such Trust individually and shall not be prorated. 

16. Petitioner proposes that the pro rata costs and fees incurred in connection with this 

matter (including, but not limited to, attorneys’ fees) to be paid by each Trust be determined by 

dividing the Trust’s fair market value set forth herein by the total fair market value of all Trusts 

set forth herein and multiplying such resulting percentage by the total costs and fees incurred by 

Petitioner, on behalf of the Trusts.   

17. Petitioner respectfully requests that this Honorable Court: (i) approve the Trusts’ 

terminations, (ii) approve the Proposed Distribution, (iii) approve the Conditions, and (iv) approve 



Petitioner’s costs and fees associated with the preparation and filing of this Petition and 

termination of the Trusts, and the payment of such costs and fees, pro rata or individually, as 

applicable, from the Trusts’ principal prior to termination/distribution.  

Request for Approval of Termination, Distribution, Conditions and 
Payment of Expenses and Costs/Fees 

18. Pursuant to O.C.G.A. § 53-12-65(b), a court may terminate a trust “if it determines

that the value of the trust property is insufficient to justify the cost of administration.”  

19. Additionally, upon petition, a court may terminate a trust if the continued costs of 

administration would defeat or substantially impair the trust’s purposes.  O.C.G.A. § 53-12-

61(d)(6)(A) and (e).   

20. Pursuant to O.C.G.A. § 53-12-61(c)(2), the court shall approve a petition to 

“[t]erminate an irrevocable trust if all qualified beneficiaries consent, the trustee has received 

notice of the proposed termination, and the court concludes that continuance of such trust is not 

necessary to achieve any material purpose of such trust.”   

21. Petitioner is the trustee of the Trusts and, pursuant to O.C.G.A. § 53-12-61(e), is 

authorized to file this Petition to terminate the Trusts.  

22. The value of each Trust is insufficient to justify the continued cost of administering 

each Trust, especially in light of the unique dispositive provisions of each Trust. 

23. Further, Petitioner believes that the City, as the owner of the applicable cemeteries, 

is best equipped to determine the ongoing maintenance needs of the applicable cemeteries and 

address such needs without intervention by Petitioner.  

24. For the reasons set forth herein, Petitioner respectfully requests that this Honorable 

Court approve the termination of each Trust. 

25. Petitioner respectfully requests that this Honorable Court approve the Proposed 

Distributions. 



26. Petitioner respectfully requests that this Honorable Court approve the Conditions.

27. Finally, Petitioner respectfully requests that this Honorable Court authorize

Petitioner to pay from each Trust’s principal, on a pro rata basis, all costs and fees incurred by 

Petitioner, in its capacity as trustee of the Trusts, in preparing and filing this Petition and 

terminating the Trusts; provided, however, that any tax preparation fees incurred on behalf of a 

specific Trust be chargeable to such Trust individually.   

Parties in Interest 

28. Notice of any petition to terminate a trust under O.C.G.A. § 53-12-61(d) shall be

given, inter alia, to the settlor, if living, and the qualified beneficiaries. O.C.G.A. § 53-12-61(f).   

29. A qualified beneficiary is (i) a distributee or permissible distributee of income or

principal, (ii) would be a distributee or a permissible distributee if the interests of the current 

distributees terminated without causing the trust to terminate, or (iii) would be a distributee or a 

permissible distributee if the trust terminated.  O.C.G.A. § 53-12-2(10)(A)-(C).   

30. The settlors of the Trusts are all deceased.

31. The qualified beneficiaries of the Trusts are the applicable cemeteries listed herein;

and the City, on behalf of each such cemetery, consents to this Petition, as evidenced by the written 

Consents and Joinders attached hereto as Exhibit E and incorporated herein by reference. 

32. The only other party known to Petitioner to have an interest in the Trusts is the 

Office of the Attorney General for the State of Georgia (the “Attorney General’s Office”). 

33. Notice of the intended filing of this Petition and a copy of the Petition have been 

delivered to the Attorney General’s Office. 

WHEREFORE, Petitioner respectfully requests that this Honorable Court issue an Order 

(i) approving each Trust’s termination, (ii) approving the Proposed Distribution, (iii) approving 

the Conditions and (iv) approving Petitioner’s costs and fees incurred in preparing and filing this 



 

Petition and terminating the Trusts, and the pro rata or individual payment of such costs and fees, 

as applicable, from each Trust’s principal prior to termination/distribution.  

Respectfully submitted on this the ______th day of ________________, 2024. 

FOX ROTHSCHILD LLP 

By:  /s/ Kristy M. Caron 
Kristy M. Caron 
Georgia Bar Number: 917583 

Jordan B. Forman 
Georgia Bar Number 269298 

G. Marshall Kent, Jr.
Georgia Bar Number 415129

999 Peachtree Road, NE 
Suite 1500 
Atlanta, Georgia 30309 
Telephone: (404) 962-1000 
Facsimile: (404) 962-1200 
Email: Kcaron@foxrothschild.com 

JForman@foxrothschild.com 
MKent@foxrothschild.com 

Attorneys for Wells Fargo Bank, N.A., 
Trustee 



IN THE SUPERIOR COURT OF WHITFIELD COUNTY 
STATE OF GEORGIA  

IN RE: CEMETERY TRUSTS (HELD BY 
WELLS FARGO BANK, N.A.) 

) 
) 
) 
) 
) 
) 

 CASE NO. __________ 

 FILED ELECTRONICALLY 

ORDER 

AND NOW, this    day of    , 2024, upon consideration of 

the Petition to Terminate and Approve Distribution, Conditions and Costs/Fees of Wells Fargo 

Bank, N.A., Trustee (“Petitioner”) (the “Petition”), as trustee of the cemetery trusts listed in the 

Petition (collectively the “Trusts”), and any response thereto, it is hereby ORDERED and 

DECREED that the Petition is GRANTED. 

It is FURTHER ORDERED that the Trusts shall terminate, and their remaining assets, 

less final costs and expenses (the “Net Assets”), shall be distributed, outright, to the City, to be 

added to the City’s existing cemetery fund and used for the care and maintenance of West Hill 

Cemetery and Old Presbyterian Cemetery where most of the plots associated with the Trusts are 

located. 

It is FURTHER ORDERED that the City shall comply with the “Conditions” (as such 

term is defined in the Petition). 

It is FURTHER ORDERED that Petitioner is hereby authorized to pay from each Trust’s 

principal, on a pro rata basis, all costs and fees incurred by Petitioner, on behalf of the Trusts, in 

preparing and filing this Petition and terminating the Trusts, prior to distributing the Net Assets; 

provided, however, that any tax preparation fees incurred on behalf of a specific Trust shall be 

chargeable to such Trust individually and shall not be prorated. 



 

It is FURTHER ORDERED that the pro rata costs and fees to be paid by each Trust shall 

be determined by dividing the Trust’s fair market value as set forth in the Petition, by the total fair 

market value of the Trusts, and multiplying such resulting percentage by the total costs and fees 

incurred by Petitioner, on behalf of the Trusts. 

BY THE COURT: 

_________________ 
JUDGE, SUPERIOR COURT OF WHITFIELD COUNTY 
CONASAUGA JUDICIAL CIRCUIT 

Order Prepared by: 

By:  /s/ Kristy M. Caron  
Kristy M. Caron 
Georgia Bar Number: 917583 

Jordan B. Forman 
Georgia Bar Number 269298 

G. Marshall Kent, Jr.
Georgia Bar Number 415129

999 Peachtree Road, NE 
Suite 1500 
Atlanta, Georgia 30309 
Telephone: (404) 962-1000 
Facsimile: (404) 962-1200 
Email: Kcaron@foxrothschild.com 
JForman@foxrothschild.com  
MKent@foxrothschild.com 

Attorneys for Wells Fargo Bank, N.A., Trustee 



 

IN THE SUPERIOR COURT OF WHITFIELD COUNTY 
STATE OF GEORGIA  

IN RE: CEMETERY TRUSTS (HELD BY 
WELLS FARGO BANK, N.A.) 

) 
) 
) 
) 
) 

 CASE NO. __________ 

 FILED ELECTRONICALLY 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the Petition to Terminate and Approve 

Distribution, Conditions and Costs/Fees on behalf of Petitioner, Wells Fargo Bank, N.A., has been 

served this _____ day of ___________, 2024, by first class mail, postage prepaid, upon: 

Office of the Attorney General 
40 Capitol Square, SW 
Atlanta, Georgia 30334 

By:  /s/ Kristy M. Caron 
Kristy M. Caron 
Georgia Bar Number: 917583 

Jordan B. Forman 
Georgia Bar Number 269298 

G. Marshall Kent, Jr.
Georgia Bar Number 415129

999 Peachtree Road, NE 
Suite 1500 
Atlanta, Georgia 30309 
Telephone: (404) 962-1000 
Facsimile: (404) 962-1200 
Email: Kcaron@foxrothschild.com 

JForman@foxrothschild.com 
MKent@foxrothschild.com 

Attorneys for Wells Fargo Bank, N.A., 
Trustee 



VERIFICATION 

I, r, hns\·y LLDLfll (S , hereby certify that ram a V1 {f ftes irknt of Wells Fargo

Bank, N.A.; that I am authorized to execute this Verification on Petitioner's behalf; and that the 

statements made in the foregoing Petition are true and correct to the best of my knowledge, 

information and belief. 

WELLS FARGO BANK, N.A. 

BY:-'-'c=�-JJ-+Jc-H!,.�,'--1,-'.-�--­

--l----l..,ut.u.LJ-J.,.J-�m' l ') 

, 2023 

 



EXHIBIT A



IN THE SUPERIOR COURT OF WHITFIELD COUNTY, 
STATE OF GEORGIA 

IN RE: CEMETERY TRUSTS (HELD BY WELLS FARGO BANK, N.A.) 

CASE NO. __________ 

EXHIBIT A: TRUSTS 

SINGLE-PURPOSE TRUSTS 

ELIZABETH ROBERTS CEMETERY TRUST 

Beneficiary/Recipient: West Hill Cemetery  

Restricted Purpose(s): To maintain the Roberts lot and the graves of Lucy Roberts and 
Lizzie Roberts on the Kirk lot in West Hill Cemetery. 

Cemetery: 

West Hill Cemetery 
City of Dalton 
P.O. Box 1205 
Dalton, Whitfield County, Georgia 30720 

Fair Market Value: $17,851.45 



2 

MULTI-CEMETERY TRUSTS 

MARGARET H. BARD CEMETERY TRUST 

Beneficiary/Recipient: West Hill Cemetery and Old Presbyterian Cemetery 

Restricted Purpose(s): 

To maintain graves of Testatrix’s aunt and mother in West Hill 
Cemetery. 

To maintain graves of Testatrix’s father, mother and other 
relatives in Old Presbyterian Cemetery. 

Cemetery: 

West Hill Cemetery 
City of Dalton 
P.O. Box 1205 
Dalton, Whitfield County, Georgia 30720 

Old Presbyterian Cemetery 
City of Dalton 
P.O. Box 1205 
Dalton, Whitfield County, Georgia 30720 

Fair Market Value: $24,359.68 



3 

W.C. MARTIN CEMETERY TRUST

Beneficiary/Recipient: West Hill Cemetery and Tilton Community Cemetery

Restricted Purpose(s): 

To maintain the Lewis family plot, the Testator’s wife’s plot and 
the Testator’s plat in West Hill Cemetery. 

To maintain the Testator’s mother’s plot in Tilton Community 
Cemetery. 

Cemetery: 

West Hill Cemetery 
City of Dalton 
P.O. Box 1205 
Dalton, Whitfield County, Georgia 30720 

Tilton Community Cemetery 
City of Dalton 
P.O. Box 1205 
Dalton, Whitfield County, Georgia 30720 

Fair Market Value: $14,064.66 



EXHIBIT C



































 

RECEIPT AND REFUNDING AGREEMENT 

This Agreement is entered into by and between Wells Fargo Bank, N.A., in its capacity as trustee of the 
Elizabeth Roberts Cemetery Trust, the Margaret H. Bard Cemetery Trust, and the W.C. Martin Cemetery Trust 
(the “Trustee”) (collectively, the “Trusts”), and the undersigned beneficiary of the Trusts (the “Beneficiary”). 

In consideration of the final distribution by the Trustee of all assets of the Trusts, without a judicial accounting 
and decree, the Beneficiary hereby: 

Acknowledges receipt of the Beneficiary's interest in the Trusts, effective upon delivery of such assets 
to the Beneficiary; 

Acknowledges that financial statements for the Trusts have been made available to it, and that it has 
examined such statements to the extent it deems appropriate or waived its right to do so; 

Acknowledges that it is entitled to an account of the Trustee's acts as the trustee of the Trusts, and 
waives all right to any such account and further waives all right to a judicial settlement of the Trustee's 
account and to the issuance and service of citation or other process in any action or proceeding for the 
judicial settlement of the account, and consents that a judgment or decree may be entered in any court, 
without notice to it settling the account; 

Acknowledges and agrees that the Trustee has made no representations regarding the tax consequences 
to the Beneficiary as a result of the execution of this Agreement and the Trusts’ terminations; 

Acknowledges that the approvals, consents and ratifications presented herein are granted in accordance 
with state law, and acknowledges it was not induced by improper conduct of the Trustee and that the 
Beneficiary has knowledge of the material facts relating to the matters contained herein and is aware 
of its rights; and 

Acknowledges that (i) this Agreement is a legal document; (ii) it has been advised to have this 
Agreement reviewed by its attorney; and (iii) it has had the Agreement reviewed by such attorney. 

Agrees to accept the assets from the Trusts on the condition that the Beneficiary is not required to 
provide any specific maintenance to the headstones of any cemetery lots nor any specific maintenance 
to any specific cemetery lot. 

IN WITNESS WHEREOF, the undersigned, on behalf of the Beneficiary, intending to be legally bound 
hereby, has executed this Receipt, Release, Refunding and Indemnification Agreement on the date indicated 
below. 

Beneficiary Name: 

City of Dalton, Georgia 

By:_________________________ 
Mayor 
Date: ____________________________ 



 

I, __________________, am the _________________ of the Beneficiary, and I do hereby certify that I am 
authorized to sign this Receipt, Release, Refunding and Indemnification Agreement on behalf of the 
Beneficiary. 

Wells Fargo Bank, N.A., in its capacity as 
trustee of the Elizabeth Roberts Cemetery 
Trust, the Margaret H. Bard Cemetery Trust 
and the W.C. Martin Cemetery Trust 
_______________________________ 
By:  ___________________________  
Name: __________________________ 
Date: __________________________  



EXHIBIT E



  

CONSENT AND JOINDER 

I, ____________________, hereby certify that I am the ________________________ of 

the City of Dalton, Georgia, the owner of West Hill Cemetery and Old Presbyterian Cemetery, in 

Whitfield County, Georgia (the “Beneficiary”), that I am authorized to execute this Consent and 

Joinder on its behalf, and that, having read and considered the contents of the foregoing Petition 

to Approve Termination, Distribution, Conditions and Costs/Fees, I do herewith (i) waive the 

benefit of all requirements of notice of the presentation or service upon the Beneficiary of said 

Petition, (ii) authorize the Court to note the Beneficiary’s general appearance in said proceeding 

as though it had appeared personally or by counsel, (iii) waive all objections to the Court's 

jurisdiction, (iv) consent to or join in the Petition’s request that this Court enter an Order 

terminating the Trust and approving the costs/fees associated with such action and (v) specifically 

consent to the application of the “Conditions” (as such term is defined in the Petition) to the 

Beneficiary.  

City of Dalton, Georgia 

BY: _______________________________ 
       Mayor 

Date:  _________________________, 2024 
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