FIRST AMENDMENT TO MASTER AGREEMENT

THIS IS AN AGREEMENT (“Agreement”), dated this day of

20 , by and between:

CITY OF COOPER CITY, a municipal corporation organized and
existing under the laws of the State of Florida and whose address is 9090
SW 50 Place, Cooper City, Florida 33328 (“City”),

and

TD BANK, N.A., a national banking association with a principal address of
Two Portland Square, Portland, ME 04112, hereinafter "CONTRACTOR,"
who is authorized to do business in the State of Florida. City and
CONTRACTOR may each be referred to herein as “party” or collectively as
“parties”.

WHEREAS, on March 31, 2020 the City and CONTRACTOR entered into an agreement
for the provision of Procurement Card Services (hereinafter referred to as the "Original
Agreement"); and

WHEREAS, the initial term of the Original Agreement expires on September 1, 2021;
and

WHEREAS, to date the City is satisfied with the CONTRACTOR’s performance
pursuant to the Original Agreement, and seek to renew the term of the Original Agreement for
the first five (5) year renewal term; and

WHEREAS, the Parties further desire to supplement the terms set forth in the Original
Agreement to include certain statutory provisions required by law; and

WHEREAS, the Parties agree that all remaining provisions of the Original Agreement
shall remain in full force of effect.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained
herein, and other good and valuable consideration, the receipt and adequacy of which are
acknowledged, the parties agree as follows:

Section 1. The foregoing recitals are true and correct and are hereby incorporated
into this Agreement.
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Section 2. The Original Agreement is hereby extended for the first five (5) year
renewal term, which shall commence on August 23, 2021, and naturally expire on August 22,
2026. In accordance with the Original Agreement, the parties, upon mutual written consent, shall
have the option to enter into the final five (5) year renewal term.

Section 3. Scrutinized Companies. CONTRACTOR, its principals or owners, certify
that they are not listed on the Scrutinized Companies that Boycott Israel List, Scrutinized
Companies with Activities in Sudan List, Scrutinized Companies with Activities in the Iran
Petroleum Energy Sector List, or are engaged in business operations with Syria. In accordance
with Section 287.135, Florida Statutes, as amended, a company is ineligible to, and may not, bid
on, submit a proposal for, or enter into or renew a contract with any agency or local
governmental entity for goods or services of:

3.1 Any amount if, at the time bidding on, submitting a proposal for, or entering into or
renewing such contract, the company is on the Scrutinized Companies that Boycott Israel
List, created pursuant to Section 215.4725, Florida Statutes, or is engaged in a boycott of
Israel; or

3.2 One million dollars or more if, at the time of bidding on, submitting a proposal for, or
entering into or renewing such contract, the company:

3.2.1 Is on the Scrutinized Companies with Activities in Sudan List or the
Scrutinized Companies with Activities in the Iran Petroleum Energy Sector List,
created pursuant to Section 215.473, Florida Statutes; or

3.2.2 Is engaged in business operations in Syria.
Section 4. E-Verify. CONTRACTOR certifies that it is aware of and complies with the

requirements of Section 448.095, Florida Statues, as may be amended from time to time and
briefly described herein below.

4.1 Definitions for this Section.

4.1.1 “Contractor” means a person or entity that has entered or is attempting to
enter into a contract with a public employer to provide labor, supplies, or services
to such employer in exchange for salary, wages, or other remuneration.
“Contractor” includes, but is not limited to, a vendor or consultant.

4.1.2 “Subcontractor” means a person or entity that provides labor, supplies, or
services to or for a contractor or another subcontractor in exchange for salary,
wages, or other remuneration.

4.1.3“E-Verify system” means an Internet-based system operated by the United

States Department of Homeland Security that allows participating employers to
electronically verify the employment eligibility of newly hired employees.
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4.2 Registration Requirement; Termination. Pursuant to Section 448.095, Florida
Statutes, effective January 1, 2021, Contractors, shall register with and use the E-verify

system

in order to verify the work authorization status of all newly hired employees.

Contractor shall register for and utilize the U.S. Department of Homeland Security’s E-
Verify System to verify the employment eligibility of:

4.2.1 All persons employed by a Contractor to perform employment duties
within Florida during the term of the contract;

422 All persons (including subconsultants/subcontractors) assigned by
Contractor to perform work pursuant to the contract with the City of Cooper City.
The Contractor acknowledges and agrees that registration and use of the U.S.
Department of Homeland Security’s E-Verify System during the term of the
contract is a condition of the contract with the City of Cooper City; and

4.2.3 The Contractor shall comply with the provisions of Section 448.095, Fla.
Stat., "Employment Eligibility," as amended from time to time. This includes, but
is not limited to registration and utilization of the E-Verify System to verify the
work authorization status of all newly hired employees. Contractor shall also
require all subcontractors to provide an affidavit attesting that the subcontractor
does not employ, contract with, or subcontract with, an unauthorized alien. The
Contractor shall maintain a copy of such affidavit for the duration of the contract.
Failure to comply will lead to termination of this Contract, or if a subcontractor
knowingly violates the statute, the subcontract must be terminated immediately.
Any challenge to termination under this provision must be filed in the Circuit
Court no later than twenty (20) calendar days after the date of termination.
Termination of this Contract under this Section is not a breach of contract and
may not be considered as such. If this contract is terminated for a violation of the
statute by the Contractor, the Contractor may not be awarded a public contract for
a period of one (1) year after the date of termination.

Section S. All of the terms and conditions of the Original Agreement as executed by
the parties shall be binding and remain in full force and effect except as expressly amended

hereinabove.
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IN WITNESS OF THE FOREGOING.
on the dates written below.

ATTEST:

BY:

Kathryn Sims, City Clerk

APPROVED AS TO LEGAL FORM:

BY:

the parties have hereunto set their hands and seals

CITY OF COOPER CITY,
municipal corporation

a Florida

BY:
Joseph Napoli, City Manager

Jacob G. Horowitz, Esq., City Attorney

WITNESSED BY:

Print name

STATE OF Mo~ dx

COUNTY OF \rsucre

TD BANK, N.A., a national banking
association

v
Name: - ‘&we-.-

Title: ﬂ',u. g&:m

SWORN TO (or affirmed) and subscribed before me by means ofoﬁh-ysical presence or

A
iC :

[ online notarization, this ~day of :(.‘;5 .%; 1S
in their capacity as \J =~ of TD

behalf of the corporation/company, who is personally known to me

as identification.™

i Personally Known OR

Produced ldentification
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2021, by%mﬂo\ (\Qﬁ\ICQ‘\Q‘\i‘Q/\

BANK, N.A., a national banking association, on
r who has produced

o
=

1

—

-
—

C NOTARY PUBLIC
Cada Jorpara

NAME

8 CARLA LEONARD

<1 Notary Public - State of Florida
Commission # GG 982222
My Comm. Expires Apr 27, 2024
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EXIBIT A

Cooper City Commission Meeting

CITYOF

C53per ity

Agenda Item Request Form

Commission Meeting/Workshop Date: March 24, 2020

Requesting Department: Finance

Subject: Purchasing cards

Section:

Presentation Consent Regular Discussion

[ L] L]

Background and Recommendation (atfach backup material to Item Request Form):

This is a recommendation and request for approval to enter into an agreement with TD Bank for Procurement
Card Services or “P-Cards” to be used by City employees while purchasing city-related items or services, and to

accept the Rebate Schedule pricing for the Southeast FL. Governmental Purchasing Cooperative Group (“Co-
op”).

A P-Card is a commercial credit card that facilitates business-to-business purchases following the City’s
Procurement Code. A P-Card program streamlines the payment process, reduces administrative costs, increases

operational efficiency by reducing the time required to procure goods and services, and will generate annual
revenue in the form of a rebate.

The City currently utilizes a business credit card with our bank that will be discontinued in the next few months.
Implementing a P-Card program will strengthen internal controls surrounding purchases made with a credit card.
Individual employees will be issued a credit card in his or her name, individual credit limits will be set based on
purchasing requirements, and merchant codes will be utilized to prevent unauthorized purchases at select

vendors. A City policy governing P-Card use amongst City staff has been drafted and will be implemented prior
to the implementation of P-Cards.

In 2016, the City of Deerfield Beach issued a Request for Proposals (RFP) for Procurement Card Services on
behalf of the Co-op. As an active member of the Co-op, Cooper City was included as a potential using agency
and is, therefore, eligible to use the Deerfield Beach contract with TD Bank. Eligibility qualifies Cooper City
to receive a rebate provided there is a combined minimum spend of $300,000 annually amongst all participating
agencies. The program also offers an increased rebate incentive for incrementally higher annual spend volumes.
Therefore, the more the Co-op group spends, the higher the rebate to each participating agency. Although we

cannot calculate our anticipated rebate until the program is under way, this is a unique opportunity for the City
to earn revenue based on other agencies’ spends.

In order to move forward with the TD Bank P-Card program, the City needs to enter into a TD Bank Commercial
Plus Card Master Agreement and accept the Rebate Schedule offered to the Co-op. Upon signing of the contract

and acceptance of the Rebate Schedule, the City will begin the implementation and transition process, which
generally takes 6-8 weeks.
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The initial Co-op agreement covers the period September 1, 2016 through September 1, 2021. Two (2) options
to renew for five (5) additional years can extend the contract through September 2031.

General Ledger Account Number(s) and Amount(s):

N/A

Approvals: I,/
Finance Director @ City Manager % City Clerk %

p
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TD COMMERCIAL PLUS CARD

Master Agreement

This TD Bank Commercial Plus Card Master Agreement (the “Agreement”) is entered into as of ﬂmh 3 ‘ 2020
between the City of Cooper City (the “Company™), with its main office in Deerfield Beach, Florida and TD BANK, N.A.
(“TD"), a national banking association, with its main office in Wilmingtlon, Delaware,

RECITALS

WHEREAS, TD is a member and licensee of Visa U.S.A., Inc. (*Visa”) and as such is authorized (o issue Visa® charge
cards bearing Visa logos and service marks, (o open Visa accounts, to offer Visa services and benefits as they may be made available,
and lo process transactions on Visa networks; and

WHEREAS, TD has developed a commercial card system composed of Visa charge cards, card controls, transaction
processing, and select reports to enable a business concern to facilitate, expedite and monitor the purchase of, and payment for, goods
and services acquired for the legitimate business benefit of the business concern (the “Program™); and

WHEREAS, the Company desires to participate in the Program, subject to the terms of this Agreement;

This TD Commercial Plus Card Master Agreement shall be and is hereby incorporated by reference into and forms part of the “Contract” between the
partics, the terms of which include: (1) the City of Deerfield Beach Request for Proposal #2015-16/32 (the “RFP”); (2) TD Bank’s Response to
Request for Proposals (RFP) for Banking Services daled April 26, 2016 including the Supplemental Certification (the “Proposal”™); and (3) the
parties’ (a) TD Commercial Plus Card Master Agreement (the “Agreement”). The parties agree that any ambiguity, conflict or inconsistency in the
foregoing documents that together constitute the Contract shall be resolved in (he following order: (1) the Agreement; (2) the Proposal; and (3) the
RFP.

NOW, THEREFORE, in consideration of the foregoing premises and the mutual agreements, provisions, and covenants
contained in this Agreement, the parties agree as follows:

Seclion 2.6(b), in form and substance satisfactory to TD,
identifying certain Cards by Account numbers and Cardholder
names and confirming (i) that the Company has retrieved and
destroyed such Cards, or (ii) that the Company used reasonable
efforts to retrieve such Cards but was unable to do so.

SECTION 1
~ DEFINITIONS

[.1 DEFINITIONS. Certain terms used in this
Agreement, unless the context requires otherwise, shall have

the following meanings.
“Cardholder” means an individual in whose name a

Card is issued or any other employee, officer or director of, or
other individual designated by, the Company as being
expressly authorized to use a Card or Account.

“Account® means the Visa account of a Cardholder
and/or the Company maintained with TD.

“Billing Cycle” means a monthly period that ends on

the same day each calendar month, unless such day is not a
Business Day, in which case, the last day of such period shall
be the Business Day imiediately before or after such day.

“Business Day” means a day, other than o Saturday
or a Sunday, on which commercial banks generally are open
for business in Delaware.

“Card” means a (angible Visa charge card
(“Tangible Card”) issued by TD pursuant to this Agreement
or a virtual Visa charge card number (“Virtual Card”) created
by TD pursuant fo this Agreement, as appropriale,

“Card Cancelintion Confirmation” means a written
statement executed by a Program Administralor, as defined in

Internal
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“Cardholder Agreement” means an agreement
between TD and a Cardholder governing the use of a Card or
Account, as amended from time to time.

“Restricted Transaction® means a restricted
transaction as defined in the Unlawful Internet Gambling
Enforcement Act of 2006 and Federal Reserve Board
Regulation GG (12 C.F.R, Part 233) and includes, without
limitation, those in which credit, electronic fund transters,
checks, or drafts are accepled by gambling businesses in
connection with the participation by others in unlawful
Internet gambling.
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“Straight  Through Processing"  means  the
processing of a Transaction on Visa networks, without the use
of a Tangible Card or Virtual Card, using an Account number,
whereby the purchase results in a direct credit to the setler’s
merchant bank account.

“Transaction” means a purchase that results in a
debit to an Account.

“Unauthorized  Transaction”  means any
Transaction by a person, other than the Cardholder lo whom
the relevant Card, if any, was issued, who was not authorized
to use such Card or Account by either such Cardholder or the
Company and from which Transaction neither the Cardholder
nor the Company receives any direct or indirect benefit.

SECTION 2
CARD ISSUANCE

2.1 PROGRAM PARTICIPATION. Subject lo
the terms ol this Agreement, TD shall issue Cards (o, and/or
establish Accounts for, the Company with such capabilities
and with such processing of Transactions as may be offered by
TD and selected by the Company, Tangible Cards shall be
issued for a period of three (3) years. The Company and
Cardholders shall use the Cards and Accounts for the
business or commercial puvposes of the Company only and
net for personal, family, or household purposes or for the
purpose of purchasing or carrying margin stock or margin
securities within the meaning of Regulations U and X of
the Board of Governors of the Federal Reserve System,
12 C.F.R. Parts 221 and 224, The Company shall instruct all
Cardholders to use the Cards and Accounts strictly for the
business or commercial purposes of the Company.

2.2 EMBOSSING; LICENSE TO USLE MARKS.
If requested, TD shall prepare Cards bearing the Cardholder’s
name and, if the Company so elects, the Company’s name,
trademark, or logo (the “Marks”), in a form supplied by the
Company and conforming to TD and Visa guidelines. If the
Company elects to have its Marks embossed on the Cards, or
provides them to TD for other purposes, then by doing so the
Company grants TD a non-exclusive limited license 1o apply
the Marks to the Cards or to use them for the purposes for
which they were provided, so long as they are used solely in
connection with the Program,

2.3 CARD DELIVERY. TD will deliver Cards
and related Program materials to the Company, . Upon its
receipt of any Card, the Company shall promptly deliver such
Card to the Cardholder named thereon together with any
rcla‘lod Program materials supplied by TD. From time 1o time
during the term of this Agreement, TD may require the
Company 10 follow certain security procedures regarding the
cuslody and handling of Cards. The Company agrees (0 com ply
withall such security procedures.

Intermal
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24 CREDIT LIMITS; CHANGES AT THE
DISCRETION OF TD.

(8) Subject to the terms of this Agreement and (he
Cardholder Agreements, TD shall authorize extensions of
credit with respect to (a) each Card or Account up to a
specified total dollar amount (the “Account Credit Limit”)
set by the Company, and (b) all Cards and Accounts up to a
specified total dollar amount (the “Aggregate Credit Limit”)
set by TD from time to time. In no event shall TD be abligated
to grant credit in excess of any applicable credit limit. TD
may at any time investigate the financial condition of the
Company, in connection with the issuance of Cards,
maintenance ol Accounts, and establishment of credit limits,
or as otherwise provided in this Agreement.

(b) In its sole discretion, TD may decline to issue
or establish any Card or Account for any Cardholder. In
addition, TD at any time may cancel or suspend the right of
any Cardholder to use any Card or Account. As a result of its
investigation of the Company’s financial condition, TD may
increase or decrease any Account Credit Limit, increase or
decrease the Aggregate Credit Limit, modify the time for
payment of any amount due under this Agreement, or require
collateral or additioral collateral and the execution of a
security agreement in the form provided by TD. In addition,
TD may suspend Lhe rights of all Cardholders to use any Cards
or Accounts in the event of excessive disputes, or in the event
of excessive loss, theft or unauthorized use of Cards or
Accounts, as determined by TD in its sole discretion. All such
actions may be taken without notice except to the extent that
notice is available through the proprietary system provided by
TD for use under this Agreement (“TD Commercial Plus
Card Online”) or as otherwise required by applicable law.

2.5 ISSUANCE,RENEWAL, REPLACEMENT
AND CANCELLATION OF CARDS AND LIABILITY
FOR UNAUTHORIZED USE.

(a) Prompily following its execution of this
Agreement, the Company will provide to TD an initial request
(a “Card Request”) cither electronically, using TD
Commercial Plus Card Online, or in writing, using a form
provided by TD. Such Card Request shall include the names,
titles, business addresses, phone numbers, birth dates and last
four digits of Social Security numbers of al [east ten
Cardholders to whom or for whom the Company wishes TD to
issue a Tangible Card and/or establish an Account. The
Company may, from time to time, submit additional Card
Requests either electronically, using TD Commercial Plus Card
Online, or in writing, using a form provided by TD. The
Company agrees not (o submit, without (he prior written
consent of TD, a Card Request with respect (o any person
whose Card or Account privileges have previously been
cancelled.
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(b Each Card Request must be submitled by a
person identified by Company as a “Program Administrator”
as that term is defined in Section 2.6(b) of this Agrecment.
TD shall incur no liability to the Company in acting upon any
Card Request which it believes in good faith 1o have been
made by a Program Administrator.

(¢) Where emergency issuance of a Curd is
requested, TD may [ulfill such request al an additional charge
as determined by TD from time to time. The current charge in
effect as of the date af this Agreement is set forth in a separate
rebate schedule provided to Company by TD (the “Rebate
Schedule”). If affected through Visa, the Company shall pay
any fees charged by Visa for emergency card issuance or
replacement. The billing for such charge shall occur in the
next billing statement for the relevant Account. Unless TD
receives conlrary writlen instructions from the Company, and
subject to TD’s righls hereunder, TD shall replace each
expiring Card with a replacement Card al least 30 days prior to
the Card’s expiration date.

(d) Each Cardholder shall be required to sign the
Card issued to such Cardholder promptly and shall be subject
to the terms of the Cardholder Agreement, if any.

(e) The Company shall promptly request that a Card
or Account be cancelled, or that the authority of any
Cardholder to use a particular Card or Account be terminated,
as the case may be, if the Company or a Cardholder knows of
or suspecls he loss, (hefl ar possible unauthorized use of a
Card or Account. Such request shall be made by telephone at
1-877-839-691 | or such other number as TD may provide, and
shall specify (i) the relevant Cardholder’s name, Accoumt
number and last known home and business address, and
(8) such other information as the Company shall deem
appropriate or TD shall reasonably request. The Company’s
request shall be deemed effective when TD receives such
request and makes the corresponding changes in its processing
system (which changes shall be made promptly, taking into
account the mode of transmission and time o[ receipt).

() The Company shall also promptly request that a
Card or Account be cancelled, or that the authority of any
Cardholder to use a particular Card or Account be terminated
it (i) the Company sishes 1o cancel a Card or Account or to
terminate the authority of any Cardholder (o use any particular
Card or Account; or (ii) the Cardholder’s employment or other
relationship with the Company is terminated. Such requests
shall be made in accordance with Section 2.5(e).

(g) Notwithstanding any request made by the
Company for cancellation of a Card or Account, or for
termination of the authority of any Cardholder to use any
particular Card or Account, the Company shall be linble
for nny and all Transactions resulting from the use of the
Card or Account prior to and (with respect to pending
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Transaction authorizations) on or after the effective time
of such request (as provided in Sections 2.5(e) and (f),
above), including any and all Unauthorized Transactions.
The Company shall not Dbe linble for Unauthorized
Transactions which are authorized after TD receives
notice as provided in accordance with Sections 2,5(e) and
(M) above, and TD has had a reasonable opportunity to act
on such notice; provided, however, that the notice relates
to the Card or Account used in connection with such
Unauthorized Transactions,

2.6 TRANSACTION DATA, SECURITY
PROCEDURLS, PROCESSING PROCEDURES AND
ACCOUNTMAINTENANCE.

(a) TD shall provide the Company with user
identification code and password-protecled daily access to
Card and Account transaction data and other reports. Such
reporting shall be provided in accordance with such manuats,
training malerials and other information as TD shall provide

from time to time.

(b) In order to use TD Commercial Plus Card
Online and/or the Virtual Card and Straight Through
Processing systems made available by TD, the Company
agrees to be bound by and to adhere (o (he following security
procedures, (erms, and conditions (the ‘‘Secority
Procedures™), which TD may revise from time to time upon
notice to the Company:

(i) TD Commercial Plus Card Online and
Virtual Card and Straight Through Processing
systems may be accessed solely through the use of
user identification codes and passwords (collectively,
the “Access Code”). TD shall assign an initiat
Access Code Lo an individual authorized to create and
disseminate additional Access Codes (such individual
is referred to as the “Program Administrator™),

(i) The Program Administrator  shall
assign Access Codes to users designated by the
Company as authorized to (1) access and use the
Service; (2) create and disseminate Access Codes to
individuals who are authorized to use TD Commercial
Plus Card Online (such individuals are referred to as
“Authorized Users”) and (3) designate additional
Program Administrators within the Company. The
Company shall be responsible tor ensuring that each
Program Administrator creates and  disseminates
Access Codes in accordance with TD’s  Security
Procedures.

(i) The Company shall saleguard all
Access Codes and be responsible for all use of
Access Codes issued by the Program Administrator.
TD may conclusively presume (hat all business
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conducted using an Access Code emanates firom a
Program Administrator or Authorized User and is
conducted in the Company’s name. Any
unauthorized use of an Access Code (except for
unauthorized use by a TD employee) shall be
solcly the responsibility of the Company.

(¢) In order to use TD Commercial Plus Card
Online and/for the Virtual Card and Straight Through
Processing systems made available by TD, the Company
agrees to be bound by and to adhere to such processing
procedures, terms, and conditions (the “Processing
Procedures) as TD shall establish from time to time upon
notice (o the Company.

(d) TD shall provide such assistance and training to
the Company as it reasonably deecms necessary to enable the
Company to transmit its initial Card Requests through TD
Commercial Plus Card Online and/or to iniliate Card
Transactions through the Virtual Card or Straight Through
Processing systems made available by TD. Therealier, the
Company may from lime to time, in accordance with this
Agreemenl, and in strict compliance wilh (he Processing
Procedures and Securily Procedures, initiate Card
Transactions through the Virtual Card or Straight Through
Processing systems made available by TD und/or use TD
Commercial Plus Card Online to make additional Card
Requests and lo perform certain Accounl maintenance
functions, including, without limitation, adjustment of
Account Credit Limits, blocking of Visa Merchanl Category
Codes (“MCCs"), and cancellations or terminations of Cards
or Accounts if (he Cardholder’s employment or relationship
with the Company is terminated or for any reason other than
loss, thefi, or possible unauthorized use.

SECTION 3
CARD AND ACCOUNT USE

3.1 PURCHASES. Cardholders may use Cards and
Accounts lo purchase, in the normal course of business, goods
and services in accordance with the MCCs selected or blocked
al the Company’s request and in accordance with any
transactional limits established by the Company. TD shall use
reasonable efforls to deny a request [or any purchase
authorization that falls outside such parameters or for any
purchase authorizalion il believes is an Unauthorized
Transaction, provided Transaction authorization is required.
The parties acknowledge, however, that authorizations and
declinations are necessarily based on the accuracy of the
Transaction date transmitted to TD, Under no circumstances
shall D be liable to the Cardholder or the Company (nor shall
the Company be relieved of its obligation to pay the amounls
charged or advanced) in (he event any such Transactions are
permitied on the basis of inaccurale or misleading data or
other factors beyond the reasonable control oI TD.
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3.2 USE OF CARDS. Each Transaction is subject
(o the terms and conditions of this Agreemenl and (o the terms
and conditions of the Cardholder Agreement, il any, in cfiect
al the time ol the Transaction, TD shall have no obligation or
responsibility (o the Company or to any Cardholder in the
event thal any merchant, entity or person refuses o honor a
Card or Account, A Card or Account may be used only by the
Cardholder to whom it is issued or who is authorized to use it,
gs the case may be, and may not be transferred to another
Cardholder or any other person or entily, and any such
attempted transfer shall automatically be void.

Without limiting any other rights of TD hereunder or
under applicable law, TD may refuse to authorize any
Transaction in the event that: (a) any balance owed by the
Company in respect of the Account (o which such Transaction
relates or any balance owed by the Company on any Account,
is past due; (b) the amount of the Transaction plus the
outstanding balance (including Transactions authorized but
not yet posted) of all Accounts would exceed the Aggregale
Credit Limit; (c) the amount of the Transaction plus the
outstanding balance (including Transactions authorized bul
nol yet posted) of the relevant Account would exceed the
Account Credit Limit for such Account; or (d) any other reason
exists for declining a Transaction as set forth in ¢his
Agreement, in the Cardholder Agreement, if any, in the
operaling regulations ol Visa, or under applicable law.

33 ADDITIONAL DUTIES OF THE
COMPANY, The Company shall:

(a) make sure that there are at least ten Cardholders
al all times, if the Company elects to use Tangible Cards;

(b) not exceed or permit Cardholders to exceed their
respective Account Credil Limits or the Aggregate Credit Limit;

(c) make all reasonable attempts to ensure that each
Cardholder complies with the terms of the Cardholder
Agreement,

(d) promptly advise Cardholders of any changes
made to their Account Credit Limits, whether made by the
Company or by TD;

(e) not impose any liability on any Cardholder for
an Unauthorized Transaction on any Card or Account in excess
of the amount permitted under Regulation Z  of the
Consumer Financial Protection Bureau, 12 C.F.R. Part 1026,
as amended; and

() return to TD, and/or provide a Card
Cancellation Confirmation with respect to, any Card und
related Program Malerinls, promptly following any request for
cancellation of such Card, and all Cards and related Program
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materials, promptly following the expiration or termination of
this Agreement.

34 EXPENSE REPORTING; DISCLOSURE
OF ACCOUNT INFORMATION. The Company may from
lime (o time, by writlen instruction in form and substance
satisfactory to TD, direct TD to furnish specific Transaction
data to third parties that provide expeuse reporting products or
services to the Company. Solely for the purpose of facilitating
the Company’s expense repotling objectives, TD shall transmit
1o such third parties the Transaction dala identitied in such
instructions.

3.5 COMPANY OBLIGATIONS RELATING
TO DISCLOSURE OF ACCOUNT INFORMATION
AND INTERNATIONAL PROGRAMS. The Company
shall clearly disclose to each of its Cardholders the extent, if
any, to which TD will provide Transaction and Account
information 1o third parties pursuant to Scction 3.4 above or (o
an alliance bank through an international card program.
Furthermore, the Company agrees not to submit a Card
Request for any individual residing outside the United States
without first obtaining approval from TD.

3.6 UNLAWFUL INTERNET GAMBLING.
Restricted Transactions are prohibited from being processed
through any Account or relationship with TD. In the event TD
identifies a suspected Restricted Transaction, TD may deny
services to the Company, close the Company’s Account, and
prohibit future transactions. Notwithstanding the foregoing, in
the event a Restricted Transaction is processed, the Company
will be liable for the transaction,

SECTION 4
LIABILITY FOR USE

4.1 PROMISE TO PAY.

(a) Unless prohibited by applicable law, or
otherwise provided in accordance with any liability waiver
progiam provided by Visa (the “Visa Linbility Waiver
Program”), the Company shall be linble for all
Transactions that result from the Use of any Card or
Account prior to and (with respect to pending Transaction
authorizations) on or after the effective time of a request
for cancellation or termination of a Card or Account (ns
provided in Sections 2.5(¢) and (f) above), including but
not limited to (i) Transactions by n Cardholder for
business or commercial purposes of the Company in
compliance with this Agreement, (il) Transactions by a
Cardholder, or a person authorized by n Cardholder, for
personal family or household purposes, for the purpose of
purchasing or carrylng margin stock or secuvities, or for
any other purpose, in violation of this Agreement, from
which the Cardholder recelves a direct or indirect benefit,
and (iil) all Unauthorized Transactions resulting from the
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use of the Card or Account prior to (and with respect to
pending Transaction authorvizations) on or after the
cffective time of a request for cancellation or (erminntion
of a Card or Account (as provided in Sections 2.5(e) and (f)
nbove). The Company shall not be liable for Unauthorized
Transactions which are authorized after TD receives
notice as provided in accordance with Sections 2.5(¢) and
() above, and TD has had a reasonable opportunity to act
on such notice; provided, however, that the notice relates
to the Card or Account used in connection with such
Unauthorized Transactions.

(b) Regardless of any Account Credit Limits or the
Apggregate Credit Limit, the Company agrees to pay and
perform when due all of its obligations under this Agreement
(“Obligations®), including withoul limitation:

(i) with respect lo all Accounts, the
indebtedness, obligations and liabilities arising under
such Accounts, including, without limitation, all fees,
finance charges and other amounts payable under or
in connection with each such Account; and

(ii) any and all costs (including, but not
limited to, reasonable attorneys’ fees and
disbursements, court costs, [itigation and other
expenses) incurred in enforcing the obligalions of the
Company hereunder.

() The Company’s Obligations shall Dbe
enforceable irrespective  of the validity, legality or
enforceabilily of the Cardholders’ obligations and shall not in
any way be affected by or conditional upon (i) any action
taken under the Cardholder Agreements or the exercise of any
right or power thereby conferred, (ii) the bankruplcy or similar
praceedings involving or atlecting a Cardholder, the Company
or others, (iii) any modification, alteration, or amendment of,
or addition to, any Cardholder Agreement whether with or
without the Company’s knowledge or consent, or (iv) any other
action, inaction or circumstance whatsoever (with or without
notice to or knowledge ot'or consent by the Company) that may
in any manner vary the risks of the Company, except to the
extent that notice and/or consent may be required by
applicable law.

(d) Lxcept as expressly set forth herein, the
Company hereby waives all presentments; demands lor
performance  or  payment; protests; nolices ol protest,
nonperformance, dishonor, default and non-payment; notices
of the exislence, creation or occurrence of new or additional
obligations by the Cardholders; und all other notices or
formalities.

(¢) All amounts due under the Cards and Accounts

shall be billed directly to the Company via periodic statements
and shall be payable in full upon receipt by the Company.
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Such statements may, at TD’s oplion, be sent by mail or made
available electronically via TD Commercial Plus Card Online,
the Internet, or other means. The Company shall remit
payment to 1D under the terms described herein.

(N All payments hereunder shall be made in U.S.
dollars and by ACH debit from an account designated by the
Company. In the cvent that there are insufficient funds in that
account, the Company hereby authorizes TD to charge any
unrestricted deposit account which the Company may maintain
with TD for any payment required hereunder, without prior
nolice to the Company.

(g) All charges will be posted to Accounts in U.S,
dollars. If a Card or Account is used for a transaction in a
currency other than U.S. dollars, the (ransaction will be
converled to U.S. dollars, penerally using either a (i)
government-mandated rate or (ii) wholesale market rate in
effect the day before the transaclion processing date, increased
by one percent (1%). I’ the credit has a different processing
date then the exchange rate of the credit can be greater/less
than that of the original transaction. The currency conversion
rale on the day before the transaction processing date may
differ from (he rate in effect at the time ol the transaction or on
the date the transaction is posted on the Accounl.

4.2 DISPUTED AMOUNTS.

(a) The Company and its Cardholders shall use their
best efforts to resolve all business-lo-business purchase
disputes directly with the relevant merchants, including,
without limitation, any disputes relating to price discrepancies
or to quality, warranty, or performance issues.

(b) The Company may dispule an amount reflecled
on a billing statement only il (i) the amount does not reflect
the actual amount of the Transaction; (ii) the Transaction did
not result from the use of the relevant Card or Account; or
(i) the amount being disputed is a fee that is not properly
accrued under (his Agreement, Unless otheryise provided in
the Visa Liability Waiver Program, or any successor
program established Dby Visa, the Company may not
dispute an amount reflected on a billing statement on the
grounds that the Transaction is an Unnuthorized
Transnction (other than an Unauthorized Transaction
which is authorized after TD receives notice as provided In
accordance with Sections 2.5(e) and (f) above, and TD hns
had a reasonable opportunity to act on such notice;
provided, however, that the notice relates to the Card or
Account used In comnection with such Unauthorized
Transactions), or on the grounds that the Transaction
vesulted from a Cardholder, or a person authorized by a
Cardholder, using a Card or Account for personal, family
or household purposes, for the purpose of carvying margin
stock or sccurities, or otherwise In violation of this
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Agreement, as the vesult of which the Cardholder received
a direct or Indirect benefit,

(c) In addition, the Company may nol disputc an
amount reflected on a billing statement unless the Company
sends a wrilten notice of the dispute that (i) is received by TD
at the address for such notices specified by TD no later than
60 days after TD transmitted the first billing statement that
reflected the alleged crror, (ii) enables TD to identify the
Cardholder’s name and Account number, and (iii) (o the extent
possible, indicates the Company’s belief and the reasons for
the belief that an error exists, and Lhe type, date and amount of
the error. TD shall promptly investigatc the dispute. If TD
determines that the amount is properly payable, the
Company will remit such amount to TD on the Company’s
reccipt of its next billing statement. Fees and finance
charges will not accrue with respect to the disputed
amount pending resolution of the dispute.

(d) The Company may nat withhold payment of
any amount due far any goods or services purchased using
a Card or Account on the ground that it has a dispute with
the merchant as to quality, warranty, or performance
issies, even if it has tried in good faith to resolve the dispute
with the merchant, even if the merchant is owned or
operated by TD, and even il TD mailed or electronically
transmitted to the Company the advertisement for the
goods or services.

4.3 CHARGEBACKS. Il the Company
reasonably believes that any Transaction, including any
Unauthorized Transaction, has been posted 1o an Account as a
result of fraud, unauthorized use, or any other circumstance
under which the merchant may be held liable under applicable
Visa rules, the Company shall so notify TD in writing. TD
shail attempt ta charge the Transaction back to the merchant in
accordance with Visa procedures. Any accepled chargeback
will be credited to the Company’s or Cardholder’s next billing
statement. Unless otherwise provided in the Visa Liability
Waiver Pregram, or any successor program established by
Visa, the Company shall not be velicved of liability for the
Transaction if the chargeback is rejected in accordaunce
with Visa rules. If the chavgebaclcis rejected in nccordance
with Visa rules, the Company will remit such amount to
TD on the Company’s receipt of its next billing statement,
Fees and finnnee charges will accrue with respect to the
Transaction pending resolution of the chargeback but will
be assessed only if the chargeback is rejected,
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SECTIONS
PROGRAM FEES, TERM AND
TERMINATION, DEFAULT, REMEDIES AND
DAMAGES

§.1 FEES AND PERIODIC FINANCE
CHARGES.

(a) Fees: The Company agrees (o pay lo TD the
fees described in the Rebate Schedule. Such fees will be
included in the Company billing statement for the Billing Cycle
in which they accrue. Fees nol listed in the Rebate Schedule
but agreed by the Company may be invoiced separately and
each such invoice shall be payable upon receipt, If the Rebate
Schedule includes Annual Membership Fees, these fees are
earned when assessed, are non-relundable, and are not subject
lo any pro rata rebate if the Account is terminated prior to
expiration of the period for which the fees werce assessed,

(b) Periodic Finance Charges: The Company
agrees 10 pay o TD Periodic Finance Charges as described in
this section 5.1(b). Such finance charges will be included in
the Company billing statement for the Billing Cycle in which
they accrue. If the “New Balance” of an Account is not paid
on the payment due date, a Periodic Finance Charge will begin
to accrue on each Transaction in the Account Irom the date of
the Transaction and will continue to accrue to the date of full
paymenl. TD will figure the Periodic Finance Charges on
each Account by applying a Monthly Periodic Rate to the
Average Daily Balance for the Account, including current
purchases, unpaid finance charges, and any other unpaid lees
or charges. TD will calculate the Monthly Periodic Rate by
dividing the Annual Percenlage Rate (“APR™) by twelve (12).
The APR is set forth in the “Applicable/Potential Fees”
section of the Rebate Schedule, under the heading “Finance
Charge.” To gel the Average Daily Balance, each day TD
takes the beginning balance of an Account, adds any new
purchases, and subtracts applicable credils and payments. This
gives the daily balance. Then, TD adds all the daily balances
for the Billing Cycle and divides the total by the number of
days in the Billing Cycle. This gives the Average Daily
Balance, including new purchases, unpaid finance charges,
and any other unpaid fees or charges. If the Previous Balance
of a current Billing Cycle is either a zero or a credit balance,
then the Average Daily Balance will be considered to be zero.

52 TERM. This Agreement shall have an initial
term (the “Initial Term®) of five years commencing on the
date hereof and shall be renewed upon mutual written
agrecment for up to 2 successive five-year terms (cach a
“Renewal Term”) unless wrilten notice of termination is given
by either party at least 30 days prior to the end of the Initial
Term or any Renewal Term. In addition, either party may
terminate this Agreement at any time upon 30 days prior
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written nolice to the other parly. Upon Lhe expiration or
lermination of this Agreement for any reason, the Company
agrees 1o retrieve all Cards and related Program matcerials from
Cardholders, cul such Cards in half, return the Cards and
related Program materials (o TD, and/or provide a Card
Cancellation Confirmation with respect to such Cards and
related Program materials.

5.3 DEFAULT. As used in this Agrcement, the
term “Default” shall mean: (i) failure of the Company to remit
payment to TD in accordance with the terms hereof; (ii) the
failure of either party to comply with any other term of this
Agreement or any other agreement between the parties,
provided such failure is not remedied within 5 days of the
defaulting party’s receipt ol wrilten notice from the other party
specifying the breach; (iii) the representation by the Company
of any facts, either in this Agreement or in its financial
information provided lo TD in connection with this
Agreement, that prove lo have been materially incorrect or
misleading when such representation was made; (iv) the filing
by or against cither party of any pelition in bankruplcy,
insolvency, receivership, or reorganization or pursuant to any
other debtor relief law or the entry of any order appointing a
receiver, custodian, trustee, liquidator, or any other person
with similar authority with respect (o the assets of either party;
(v) the insolvency, dissolution, reorganization, assignment for
the benefit of creditors or any other material adverse change in
the financial condition of either party; (vi) the entry of any
adverse judgment, order, or mvard apainst either party thal has
a malerial adverse impact on the financial condition of the

party; (vii) any change in control or malerial change of

ownership of the Company or any event ol either party having
a material adverse financial impact on the parly or a
detrimental effect on the Company’s ability to perform the
Obligations, including, withoul limitation, the taking of any
action by the Company to consolidate or merge or sell any
substantial part of its assets; (viii) any default by the Company
under the terms of any material indebtedness owed by the
Company to TD, or other TD related entity; (ix) excessive
fraucdulent or other unauthorized use of Cards or Accounts or
credit losses with respect thereto as determined by TD, in its
sole discretion; or (x) failure of the Company to satisfy the
requirements of TD under Section 2.4 (b). In addition, it this
Agreemenl is secured, even as a result of cross
collateralization, the term “Delault” includes any event not
listed above that is a default under the applicable security
agreemenl.

54 REMEDIES FOR DEFAULT; DANMAGES.

(a) Either party may terminate this Agreement at
any time upon the Default of the other party. Except where a
remedy is expressly provided herein or as otherwise provided
in this Seclion 5.4, termination of this Agrcement will be a
party’s sole remedy lor breach; provided, that no termination
or expiration of this Agreement shall release or discharge the
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Company lrom the payment of any amount otherwise payable
under this Agreement,

(b) Upon a Default by the Company, in lieu ol
termination ol this Agreement, TD may, in its sole discretion,
shorten the Billing Cycle until such time as TD defermines to
reinstate the interval for the Billing Cycle or suspend all
services and obligations hereunder until such time as TD
determines to reinstate such services and obligations. By
shortening the Billing Cycle or suspending its services and
obligations, TD shall not be deemed lo have waived any right
which it may have, whether as a result of the Defaull or
otherwise, lo terminate this Agreement.

(c) A breaching party shall be liable for any actual
damages caused by its breach, but neither party will be liable
under any provision of this Agreement for any punitive or
exemplary damages, or for any special, indirect or
consequential damages (including, without [limitation, costs
incurred in developing and implementing the Program, lost
revenues, lost profits, or lost prospective economic
advanlages) arising [rom or in connection with any
performance or failure to perform under this Agreement, even
if such party knew or should have known of the existence of
such damages, and each party hereby releases and waives any
claims against the other party for such damages.

(d) Excluding any transaction amounts that have
been timely reported by Company and confirmed by TD as
Unauthorized Transactions, upon a Default by the Company,
TD, in addition to any rights available to it under applicable
law, shall have the right to immediately set off against
amounts due under this Agreement, any monies in any
unrestricted deposit account which the Company may maintain
with TD, without prior notice to the Company. TD shall use
commercially reasonable eflorts to provide notice of any such
set-off as soon as reasonably possible. TD shall be deemed to
have exercised such right to sct off and (o have made a
charge against any such money immediately upon the
occurrence of any of the foregoing events of defaull even
though such charge is made or entered on the books of TD
subsequent to those events. In addition, i’ this Agreement is
secured, even as a result of cross collaleralization, TD shall
also have such rights as are set forth in the applicable security
agreement.

(e) TD’s liability Lo the Company hereunder shall
be limited to direct damages arising from TD’s gross
negligence or willful misconduct. Regardless of the form of
action, in no event shall TD be liable for any indirect,
consequential, punitive, exemplary or special damages, even i
TD is advised as to (he possibility of such damages. Excepi
for liability which the Company may otherwise incur under
this Agreement, the Company’s liability to TD hereunder shadl
be limited (o direct damages arising from the Company’s gross
negligence or willtul misconduct. Regardless ol (he form of
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the action, in no event shall the Company be liable for any
indirect, consequential or special damages, even if the
Company is advised as to (he possibility of such damages.
Wilhout limiting the generality of anything contained in this
seclion, T'D shall not be liable for any damages ol any kind, no
matter whal the cause, that arise, occur or result from: (i) the
Company using the T1) Commercial Plus Card Online system,
(ii) the Company’s opening ports on ils firewalls, or (iii)
problems with or defects in equipment, soflware or services
nol provided by TD,

SECTION 6
MISCELLANEOUS

6. REPRESENTATIONS AND
WARRANTIES. Each party represents and warrants that this
Agreement constitutes the legal, valid, binding  and
cnforceable agreement of such party and that its execution and
performance of this Agreement (a) do not constitute a breach
of any agreemenl of such party with any third party, or of any
duty arising in law or equity, (b) do not violate any law, rule
or regulation applicable to il, (¢) arc within its corporale
powers, and (d) have been authorized by all necessary
corporale action of such party. In addition, if this Agreement
is secured, even as a resull of cross collateralization, the
Company also makes (he representations and warranties set
forth in the applicable security agreement.

6.2 NOTICES. Except as otherwise provided
herein, any notice or other communication required to be given
under this Agreement may be given electronically, using the TD
Commercial Plus Card Online system or the e-mail address
of the primary contact for the Company. TD shall incur no
liability to the Company in acting upon any notice or other
communication given electronically which it believes in good
faith to have been made by an Authorized User. Any notice
or other communication required to be in writing shall be
delivered personally, by overnight delivery via a nationally-
recognized delivery service or by prepaid registered or
certified mail, relurn receipt requested, addressed to the
relevant parly at such address as such party may (rom time to
time designate in writing to the other. The date of delivery of
a notice (i) delivered personally shall be deemed to be the date
delivered; (ii) sent by overnight delivery shall be deemed to be
the lollowing day; and (iii) sent by mail shall be deemed to be
three Business Days aller (the date on which such notice is
deposiled in the United States mail.

6.3 CHANGES. With respect to the rebate
schedule and service fees provided on pages 42 and 43 of the
Proposal, during the Initial Term, TD may amend upon mutual
writlen agreement. For all other provisions, and with respect
to the rebate schedule and services fees during any Renewal
Term, TD may, at any time, amenc this Agreement, any
Cardholder Agreement, and/or the Program in its sole
discretion. Except as expressly provided othenwise elsewhere
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in this Agreement or as required by applicable law, changes lo
this Agreement and/or the Program generally will be citective
immediately upon notice 1o Company. Changes to any
Cardholder Agreement shall be effective immediately upon
receipt by the Cardholder of nolice of such changes unless
othenvise required by applicable law. Company will be
deemed 1o accep! any such changes if Company or any
Cardholder utilizes the Program afler the date on which the
change becomes cffective. Company will remain obligaled
under this Agreement, including without limitation, being
obligated to pay all amounts owing hereunder, even il TD
amends this Agreement, Notwithstanding anything to (he
contrary in this Agreement, if TD believes immediate action is
required for security purposes, TD may immediately initiate
changes to any security procedures and provide prompl
subscquent notice thereofto Company.

6.4 TFINANCIAL STATEMENTS; NOTICE OF
BOND RATING CHANGE. The Company agrees to furnish
TD capies of ils financial statements, in a form acceptable to
TD, as soon as available, but not later than 150 days following
the end of each [iscal year of the Company. All such financial
statements  shall include an income slatement for the
applicable fiscal year and a balance sheet, shall have been
prepared in accordance with generally accepted accounting
principles, consistently applied, and shall be in accordance
with the books and records of the Company. In addition, the
Company shall provide, in a timely manner, procurement or
purchase-related transaclion and spending data and such other
current financial information concerning the Company and the
use of the Cards and Accounts as TD may request. If
applicable, the Company will notify TD within five business
days of any change in the Company’s bond rating.

6.5 ASSIGNMENT. This Agreement shall be
binding upon, and shall inure (o the benefit of, the parties
hereto and their respective heirs, executors, administrators,
legal representatives, successors and assigns; provided, that
the Company may no! assign this Agreement or any interest,
payment, or rights hereunder without the prior written consent
of TD, and any such aflempled assignment without such
consent shall automatically be void.

6.6 FORCE MAJEURE. Il either party is rendered
unable, wholly or in part, by a force outside the control of
such party (including, but not limited to, an act of God, war,
fire, flood, explosion, act of governmental authority, strike,
civil disturbance or breakdown of telephone, computer or
automated mailing equipment) to carry out its obligations
under this Agreement (other than a payment obligation), or
TD is notified by a state or federal regulatory body or by Visa
that any aspect of the Program or this Agreement does not
comply with any applicable law, regulation, rule, policy, or
order applicable to TD, the affected party shall give the other
party prompt writlen notice to that cffect. Thercafter, the
affected obligations of the party giving the notice shall be
suspended and the failure to perform such

Internal
TD Bank

Internal

obligations shall not be deemed a breach of or Delault under
this Agreement so long as the affected party is unable {o so
perform for such reason. A party excused from performance
pursuant 1o this Section 6,6 shall exercise all reasonable eflorts
to continuc to perform its obligations hereunder and shall
thereafler continue with reasonable due diligence and good
faith to remedy its inability to so perform.

6.7 ENTIRE AGREEMENT. This Agreement
contains the entire agreement and understanding between and
among the parties on (he subject matter hereof and supersedes
all prior proposals, negoliations, agreemenls and
understandings between (he parties, All recitals, exhibits and
addenda attached hereto are hereby incorporated by reference
and made a part ol this Agreement.

6.8 SEVERABILITY AND WAIVER. If any
provision of this Agreement or portion of such provision or
the application thereol to any person or circumstance shall to
any extent be held invalid or unenforceable, the remainder of
this Agreement (or the remainder of such provision) and the
application thereof to other persons or circumstances shall not
be affected thereby. No course of dealing and no delay or
omission by either party in exercising any of its rights under
this Agreement in a particular instance shall be construed as a
waiver of those rights or any other rights lor any purpose and
waiver on any one ot niore occasions shall not be construed as
a bar to or waiver of any right or remedy of either party on any
future occasion.

6.9 CHOICE OF LAW., This Agreement shall be
governed by and construed in accordance with tederal law,
and, to the extent not preempled, the substantive laws of the
state where the Company has its main office, without regard to
the conflict of law principles thereof, except that all credit
shall be extended from Delaware and all credit terms,
including, but not limited to, the account set up charges, the
fees and periodic finance charges, the date finance charges
begin to accrue if the new balance is not paid on the payment
due dale, the method of determining the balance upon which
periodic finance charges wifl be imposed, and the allocation of
payments and credits, will be governed by and construed in
accordance with federal law and the laws of the State of
Delaware, to the extent incorporated into federal law, without
regard o the conflict of law principles thereof,

6.10 SURVIVAL. Scclions 1, 4, 5.4, 6.9, 6.10, 6.11,
6.16, 6.17, 6.18, 6.19 and 6.20 shall survive the termination
or expiration ol this Agreement.

6.11 CONFIDENTIALITY. All information
furnished by either party in connection with this Agreement,
the Program, or the Transactions contemplated hereby shall be
kept confidential (and shall be used by the other party only in
connection with this Agreement), except lo the extent that
such information (a} is alrcady lawfully known when received,
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(b) therealler becomes lawlully obtainable from other sources,
(c) is required to be disclosed in any document filed with the
Securilics and Exchange Commission, federal banking
regulators, or any other agency of any government, or (d) is
requircd by law to be disclosed, provided that notice of such
disclosure has been given (when legally permissible) by the
party proposing lo make such disclosure, which notice, when
practicable, shall be given sufficiently in advance ol the
proposed disclosure to permit (he other party to take legal
action to prevent (he disclosure, The parties shall advise all
employees, consultants, advisors, agents and other
representatives (collectively, “representatives”) who will have
access lo any conlfidential information of the obligations
contained herein. The parties shall not distribute, disclose, or
disseminate confidential information to anyone excepl ils
representatives who are involved in his Agreement, the
Program, or the Transactions contemplated by the parties. Upon
terminalion of this Agreement, each party shall promptly cause
all copics of documents or extracts thercol’ containing any
such information and data which has been provided by or
which relates to the other party to be returned to such other

party; provided, that each party may retain in its files copies of

such materials as it shall deem necessary solely for archival
purposes.

6.12 NAME AND TRADEMARK. Excepl as
othenwise provided herein, neither party shall use the name or
logo of the other party without such party’s writlen consent.

6.13 VISA FEE ADJUSTMENTS. In Lhe event
that there is a change deemed by TD (o be material in the way
TD is compensaled by Visa, TD may seek to renegotiate the
financial terms of this Agreement. The Company shall have
no obligation to renegotiale such terms; provided, that if the
parties cannot agree on an adjustment of such terms, then TD
al its option may (a) allow this Agreement to remain in eflect
without any such adjusiment, or (b) terminate this Agreement
upon wrilten notice (o the Company.

6.14 RELATIONSHIP OF PARTIES. Nothing
contained in this Agreement shall be construed as constituting
or creating a partnership, joimt venture, agency, or other
association or relationship between TD and the Company. To
the extenl that either parly undertakes or performs any duty for
itself or for the other parly as required by this Agreement, the
party shall be construed to be acling as an independent
contractor and nol as a partner, joint venturer, or agent for the

other party.

6.15 PATRIOT ACT; ANTI-TERRORISM
LAWS. (a) Neither the Company nor any affiliale of the
Company is in violation of any statute, lreaty, law (including
common law), ordinance, regulation, rule, order, opinion,
release, injunction, writ, decree or award of any governmental
authority relating (o terrorism or money laundering, including
Executive Order No. 13224 and the USA Patriol Acl
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(callectively, “Anti-Terrorism Law™) or engages in or
conspires to engage in any transaction that evades or avoids,
or has the purpose of evading or avoiding, or atlempts to
violate, any of the prohibitions sel lorth in any Anti-Terrorism
Law. (b) Neither the Company nor any afliliatc of the
Company, or (o the Company's knowledge, any Cardholder, is
any of the following (each a “Blocked Person™): (i) a person
that is listed in (he annex to, or is otherwise subjecl to he
provisions of, the Exccutive Order No. 13224; (ii)a person
owned or controlled by, or acting for or on behalf of, any
person that is liled in the annex to, or is otherwise subject (o
the provisions of, (he Executive Order No. 13224; (iii) a
person with which TD is prohibited from dealing or otherwise
engaging in any transaction by any Anti-Terrorism Law; (iv) a
person that commits, threatens or conspires (o commil or
supports “‘terrorism” as defined in the Executive Order No.
13224; (v)a person that is named as a “specially designated
national” on the most current list published by the

U.S. Treasury Department Oftice of Foreign Asset Control at
ils official websile or any replacement websile or other
replacement official publication of such list; or (vi) a person
who is affiliated with a person listed above.

6.16 JURISDICTION AND VENUE. TD and the
Company irrevocably submits to the nonexclusive jurisdiction
of Federal or state located in the | 7" Judicial Circuil, Broward
County Florida over any suit, action or proceeding arising out
of or relating lo this Agreement. TD and the Company
irrevocably waives, to the fullest extent it may effectively do
so under applicable law, any objection it may now or hereafter
have to the laying of the venue of any such suit, action or
proceeding brought in any such court and any claim that the
same has been brought in an inconvenient forum. TD and the
Company hereby consent 1o any and all process which may be
served in any such suit, action or proceeding, (i) by mailing a
copy thereol by registered and centified mail, postage prepaid,
return  receipl requested, to the address shown in this
Agreement or as nolilicd to either party and (ii) by serving the
same upon either party in any other manner otherwise
permitted by law, and agrees that such service shall in every
respect be deemed effective service upon the party.

6.17 JURY WAIVER. THE COMPANY AND
TD EACH HEREBY KNOWINGLY, VOLUNTARILY
AND INTENTIONALLY, AND AFTER AN
OPPORTUNITY TO CONSULT WITH LEGAL
COUNSEL, (A) WAIVE ANY AND ALL RIGHTS TO A
TRIAL BY JURY IN ANY ACTION OR PROCEEDING
IN CONNECTION WITH THIS AGREEMENT, THE
OBLIGATIONS HEREUNDER, ALL MATTERS
CONTEMPLATED HEREBY AND ALL DOCUMENTS
EXECUTED IN CONNECTION HEREWITH AND
(B) AGREE NOT TO SEEK TO CONSOLIDATE ANY
SUCH ACTION WITH ANY OTHER ACTION IN
WHICH A JURY TRIAL CANNOT BE, OR HAS NOT
BEEN, WAIVED, THE COMPANY CERTIFIES THAT
NEITHER TD NOR ANY OF ITS REPRESENTATIVES,
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AGENTS OR COUNSEL HAS REPRESENTED,
EXPRESSLY OR OTHERWISE, THAT TD WOULD
NOT IN THE EVENT OF ANY SUCH PROCEEDING
SEEK TO ENFORCE THIS WAIYER OF RIGHT TO
TRIAL BY JURY.

6.18 SAVINGS CLAUSE, If the Company is al
any time obligated to pay fces or finance charges in excess of
the maximum fees or finance charges permitted by applicable
law, then the tees and finance charges, as appropriate, shall be
immediately reduced to the maximum amount permitted by
applicable law and all payments in excess of the maximum
amount shall be deemed to have been payments in reduction
of the unpaid balance of the Account.

6.19 INDEMNIFICATION, The Company, on
behalf of itsell and its owners, directars, ofticers, employees,
agents, and representalives (collectively, the “Company
Group™), hereby releases and agrees to indemnify, defend and
hold harmless TD, its affiliates, and their respective direclors,
officers, employees, agents, and attorneys (collectively, the
“TD Grouwp”) from and against any loss, claim, damages,
liability, cost, expense, action or cause of aclion whatsoever
that the Company, any Cardholder, or any third party now
have or may hereafier have or threaten against any member of
the TD Group, or to which any member of the TD Group may
become subjecl, arising out of or relaling to this Agreement,
including, bul not limited to, (i) actions taken by TD upon the
instructions of the Company or any Authorized User, (ii) any
maintenance aclivily performed by any member of the
Company Group or by any other person (other than an
employee or agenl ol TD) using a Company Access Code;
provided, however, that Company shall nol be liable for
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unauthorized use of a Company Access Code aRer the
Company provides notice to TD that the Access Code has
been lost, stolen or compromised, and TD has has a reasonable
opportunity to act on such notice, or (iii) any Unauthorized
Transaclion resulting from the use of the Card or Account
prior to (and with respect (o pending Transaction
authorizations) on or afler the effective time of a request for
cancellation or termination ol a Card or Account (as provided
in Sections 2.5(e) and (f) above). The Company shall not be
liable for Unauthorized Transactions which are authorized
after TD receives notice as provided in accordance with
Sections 2.5(c) and (f) above, and TD has had a reasonable
opportunity to act on such notice; provided, however, that the
notice relates to the Card or Account used in connection with
such Unauthorized Transactions.

Noltwithstanding the foregoing, Bank shall have no right to be
indemnified hereunder for losses resulting from its own gross
negligence or willfull misconduct as finally determined by a
court of competent jurisdiction, or as olherwisc limited or
prohibiled by applicable law, including without fimitation,
Section 768.28 of the Florida Statules, as applicable and as the
same may be nmended from time to time.

6.20 COUNTERPARTS. This Agreement may be
executed in Lwo or more counterparts, each of which shall be
an osiginal, but all of which shall constitute but one
agreement,
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IN WITNESS WHEREOF, the duly authorized representative ot the Company has executed this Agreement as an instrument
under seal as of the day and year first writlen above,

Internal
TO Bank
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MPANY: City of Cooper City

. (/L

// (Signature of Authorized Representative)
Name: Jor O H# F. NAPY

Title: v CJ r>/ N A A

Print Name:  Pamela Ramkalawan

Title: Vice President

By;

(Signature of Authorized Representative)
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