11 Policy of Payment for Consultation

In many areas of California, including the City of Clearlake, some tribes have requested payment of
public funds for their participation in the early planning stages of City projects. The purpose of this
guidance is to clarify what costs the City will pay in the event the City receives a request for payment for
participation in a project planning process.

Currently, there are no laws or regulations that require payment to either consulting parties or tribes
during project planning activities, consultation, or construction. In fact, “consultation” is defined by
Government Code Section 65352.4 as “the meaningful and timely process of seeking, discussing, and
considering carefully the views of others, in a manner that is cognizant of all parties’ cultural values and,
where feasible, seeking agreement. Consultation between government agencies and Native American
tribes shall be conducted in a way that is mutually respectful of each party’s sovereignty. Consultation
shall also recognize the tribes’ potential needs for confidentiality with respect to places that have
traditional tribal cultural significance.”

The City recognizes the importance of providing information, staff time, or contract labor time at no cost
to the tribes and expects tribes to provide information to the City at no cost to the City. Additionally, there
are numerous California Native American tribes in the region that may ascribe cultural affiliation to the
Clearlake area and may request consultation or participation in the future. Because different tribes have
different opinions, interpretations, cultural values, and information, it is the City’s intent to consult
meaningfully with all California Native American tribes who wish to do so.

Furthermore, because CEQA is founded on consultation with interested parties, commenting agencies,
stakeholders, and the public, the City is tasked with consulting with many organizations and individuals
regarding all aspects of CEQA review, including biological and wildlife non-profit organizations,
professional societies and associations, and members of the public. All voluntarily provide input and
information to the City on a wide range of environmental topics covered by CEQA, which is taken into
account during the decision-making process for discretionary projects. It has always been the City’s view
that meaningful consultation cannot take place if such discussions are couched in financial or contractual
relationships between the consulting parties and the public. This is in contrast to services that the City
would normally contract for, such as construction monitoring or tribal experts. In fact, the City recognizes
the difference between a “consulting party” (as described above) and a “consultant,” where the City
delegates the preparation of environmental documents and supporting technical information to third party
consultants, selected according to qualifications, cost, and technical expertise. Use of registered
professionals is defined further in Section 15149 of the CEQA Guidelines and does not include consulting
parties. Such consultants represent the subject matter being analyzed and do not require concurrence or
agreement from other experts in the field to be considered valid for the purposes of CEQA. The City
relies on the distinction between Tribal Consultation and use of Tribal Experts as described by Caltrans in
Exhibit 3.3 of Volume II of the Standard Environmental Reference (2021).

The City does not generally compensate any “consulting parties,” including tribes, members of the public,
or stakeholders, during project planning and environmental review for: 1) consultation during the City’s
project planning process; 2) for information that any consulting tribe or party wishes the City to take into
consideration during project planning; and 3) for tribes, members of the public, stakeholders, or other
parties to visit or survey project areas to make recommendations to the City.



If the City determines that the proposed mitigation of tribal monitoring is both appropriate for the nature
of the resource and constitutes mitigation under CEQA, then the City shall require that as a mitigation
measure in the environmental document, pursuant to Section 21082.3(a) of the Public Resources Code.
The City should then terminate consultation (with agreement) according to Section 21080.3.2(b)(1) and
consider the requirement for payment of tribal monitoring, as described below.

1.2 Policy of Payment for Monitoring

If the City determines that tribal monitoring or participation is required as a mitigation measure or
condition of approval, then payment is appropriate (payment for non-required tribal observation and for
consultation is not). The following policy is intended for both City and private projects under the
jurisdiction of the City.

When a mitigation measure of a certified environmental document or a condition of a permit or approval
requires tribal monitoring of construction-related activities, the City shall retain the specified number of
tribal monitor(s) under contract for the purpose expressed in the mitigation measure using the payment
schedule provided further below.

A tribal representative that is paid for their participation as a monitor:

e has the Tribe’s authority to make daily decisions on Native American beliefs, wishes or policy,
but may consult with other tribal members with authority and/or experience when it does not
delay project progress;

e has the Tribe’s authority to consult on their behalf with the Project Archaeologist on the
archaeological investigations;

e isrequired to report to the appropriate tribal members on project progress, activities, finds,
problems by whatever methods are appropriate;

e isrequired to report to the designated job supervisor on a daily basis; and
o has the Tribe’s authority to lodge a formal complaint.

The Code of Federal Regulations, Title 23, Chapter 1, Subchapter B, Part 172 requires pay rates to be
“fair and reasonable” and the City expects compensation to be equitable among similar roles in other
disciplines, such as biological monitors, archaeological monitors, and air quality monitors, for example.
Therefore, pay rates for tribal monitoring shall be consistent with the current market-rate pay for
archaeological monitors in Northern California as published by job posting websites such as
SCAhome.org, Glassdoor.com, or Indeed.com.

In addition, the following parameters apply:

o Tribal Monitors shall be compensated only for City-authorized labor spent on the job site and are
subject to applicable labor laws with respect to paid rest breaks and unpaid meal periods.

e The City shall not compensate more than one Tribal Monitor per project without prior approval
by City staff in advance.

e The City shall not compensate trainees or interns for tribal monitoring.



e The City shall not pay for monitoring of activities that do not involve ground or vegetation
disturbance that would have the potential to impact a TCR, as determined through the City’s
environmental review and associated consultation process.

o All representatives and monitors must adhere to job site safety protocols.
e Private property owners reserve the right to prohibit entry to private lands.

e The City will identify Tribal Monitors and will discuss Tribal Monitor assignments with
culturally affiliated tribes prior to monitoring activities.

e The City may use either a temporary employment agency to handle all employment paperwork,
insurance, and employment law compliance or execute a Master Services Agreement with a tribe.
In either case, Tribal Monitors shall not be considered employees of the City.

e Payment for participation by supervisors, officials, administrators, staff, or other representatives
of the tribe must be approved in advance by the City.

e Invoices submitted to the City must include, as backup, a copy of a current job posting for an
archaeological monitor of the same general level of experience and in the same region.

Pay rates for tribal monitoring and participation for private developments (where the City is not the
project proponent) may be separately negotiated between the tribe and project proponent. Nothing in
these guidelines or in applicable law prohibits a private landowner from separately entering into an
agreement with a tribe to provide unrequired monitoring or monitoring at higher rates, so long as doing so
does not attempt to circumvent existing laws and consultation processes.

In the event that the City receives a request for tribal monitoring after project approval, which may be just
before or during construction, when tribal monitoring was not a mitigation measure or condition of
approval, the City shall not pay for tribal monitoring. However, the City will consider requests from
interested tribes to visit the project site to observe project activities on a voluntary basis, as long as
appropriate safety procedures are followed and a waiver of liability (including proof of workers
compensation insurance) is on file with the City.



