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Dear Capitola Planning Commissioners-
Attached please find my letter of today's date (excluding exhibits, due to file size) and this 
DroP-box link to the complete letter with exhibits, submitted on behalf of the project applicant 
and Capitola resident, Mr. McLean, for inclusion in the administrative record for the above­
referenced matter, set for public hearing on October 2, 2025, as Planning Commission meeting 
agenda item 6A. Please let me know if you have any trouble opening the attachment or 
accessing the DroP-box link. 
As explained in the letter, Mr. McLean objects to proposed conditions of approval 33 and 35, 
including because they are, individually and/or collectively: 

1. Beyond the City's police power to impose, as they undermine, not promote, public health 
and safety; 

2. Beyond the City's jurisdiction, by regulating, adjudicating, and enforcing a third-party 
easement; 

3. Unconstitutionally disproportionate and extortionate land use exactions and regulations 
that go "too far'' by requiring a Capitola resident to forever forfeit protections from an 
unmaintained public utility in exchange for a building permit; 

4. Contrary to "black letter" California easement law; 
5. Arbitrary and capricious, in violation of constitutional principles of due process and equal 

protection; 
6. Violative of the Permit Streamlining Act; 
7. Unconstitutional impairments of contract (the Drainage Easement); 
8. Unconstitutionally vague and ambiguous, rendering compliance and enforcement 

uncertain; 
9. Contrary to, and not supported by, substantial evidence in the administrative record; 

10. Unnecessary, as the Project will improve site conditions and better protect the drainage 
facility; 

11. Unnecessary, as the indemnity agreement signed by Mr. McLean sufficiently protects the 
City; and 

12. Unnecessary, as the County can independently assert drainage facility/easement rights. 
If the City's final decision includes proposed conditions 33 and 35, thereby unlawfully, 
unconstitutionally, and unwisely placing public burdens on private shoulders, Mr. McLean will 



pursue his rights and remedies against the City and County/District in court to the full extent of 
federal and state law, including to recover attorneys' fees incurred to enforce important rights 
affecting the public interest in the face of unjustified governmental action. Mr. McLean sincerely 
hopes such action-especially against the City he grew to love and calls "home"-will not be 
necessary. 
Similar to the City's recent rejection of County RTC's proposed detour of the over-budget Rail 
Trail into the Village (which detour would have violated City Measure L), the City should reject 
the County's Drainage Facility-related demands (i.e., proposed conditions 33 and 35) calculated 
to reduce the County/District's budget shortfalls at the expense of the City and its taxpayers. 
The County can take steps-own its own, separate from the City's permitting process-to 
protect any drainage facility/easement rights it chooses to assert. The City need not, should not, 
and legally cannot, do so for the County. 
Thank you for your consideration of this important matter. 

Best, 

!!.»~ 

Derric G. Oliver 
FENTON & KELLER 

Post Office Box 791 

Monterey, CA 93942-0791 
831-373-124l,ext.207 

831-373-7219 (fax) 

doliv~fentonkeller.com 

www.FentonK.eller.com 
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VIA EMAIL ONLY (PLANNINGCOMMISSION@CI.CAPITOLA.CA.US) 

City of Capitola Planning Commission    

420 Capitola Avenue 

Capitola, CA 95010 

 

Re:  427 Riverview Avenue, Capitola (APN 035-132-01) 

City of Capitola Design Review/CDP Application No. 23-0400 (amended) 

Our File: 60257.70409   

Dear Planning Commissioners: 

Your action is necessary to stop pervasive coercion and unfair treatment of two Capitola 

residents in the discretionary permitting process—now, a two-year endeavor with which they 

have cooperated in good faith and, until recently, with great patience. Failure to promptly curb 

these confounding and embarrassing administrative abuses will result in actionable violations of 

California law and the California and United States constitutions. Thus, corrective action is vital. 

This firm represents Joseph McLean, Jr., who owns and, with his wife, Terri Robbins 

(aka Terri Thatcher), resides at the above referenced property (“Property”) in the City of 

Capitola (“City”), Santa Cruz County (“County”). The Property abuts Soquel Creek and sits atop 

a portion of the Noble Creek Gulch public drainage facility running under the Property 

(“Drainage Facility”) through the adjacent drainage outfall (“Outfall”) into Soquel Creek. By the 

above referenced project (“Project”) application (“Application”), as recently amended, 

Mr. McLean proposes to remodel the existing residence on the Property. City and County staff 

insist, as a condition of approval, that Mr. McLean, a private citizen, forever assume all 

responsibility for the Drainage Facility and waive any damages claims against the City and 

County that may result from those public agencies’ admitted ongoing failures to maintain the 

Drainage Facility. Rightly, Mr. McLean refuses to do so, as the demanded condition contradicts 

numerous prior decisions by the City and County, violates long-established California easement 

law, and is unconstitutionally disproportionate and extortionate. 
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EXHIBITS LIST 

To facilitate effective and efficient review, the exhibits list includes links to each exhibit: 

Exhibit 1: Email from McLean to City staff, 10-25-24, “We never understood why we would 

have to indemnify the County for a public easement for which it claims no responsibility…” 

Exhibit 2: Email from McLean legal counsel to City staff/legal counsel, 12-12-24, explaining 

“black letter easement law” and sufficiency of City indemnity agreement signed by McLean. 

Exhibit 3: Email from City legal counsel to McLean legal counsel, 12-19-24, confirming “at a 

minimum” required indemnity and waiver agreement for damage caused to the Property and 

Project by the County’s Drainage Facility. 

Exhibit 4: 1922 Subdivision Map, approving parcels (including the Property) for residential or 

commercial use. 

Exhibit 5: 1922 Easement Deed, conveying Drainage Easement to County. 

Exhibit 6: Public Records Act requests (multiple) to City and County. 

Exhibit 7: City Planning Commission meeting minutes, 5-17-71, approving addition of garage 

and rumpus room to existing residence on the Property; permit documents. 

Exhibit 8: County District Resolution No. 719-69, establishing District Zone 5. 

Exhibit 9: County Flood Control Zones map (May 2019), confirming the Property is in Zone 5. 

Exhibit 10: County GIS map image and information (2025), confirming Property is in Zone 5. 

Exhibit 11: County District Zone 5 Master Drainage Plan (excerpts), 10-20-98, confirming the 

Property and Drainage Facility are in Zone 5. 

Exhibit 12: County District Zone 5 Draft Storm Drain Master Plan Update excerpts (December 

2023), confirming the Property and Drainage Facility are in Zone 5, and identifying Drainage 

Facility repair as a “high priority” project. 

Exhibit 13: “Flood Control & Stormwater” page on Public Works section of County website, 

explaining importance of managing stormwater drainage. 

Exhibit 14: “Drainage Zones” page of the County’s website, confirming the Property and 

Drainage Facility are in Zone 5, and explaining the District collects fees to maintain and improve 

“our storm drainage system.” 

Exhibit 15: Letter from County District Engineer, D.A. Porath, to the County District board (i.e., 

the County Board of Supervisors), 3-24-70, recommending an increase to drainage fee rates and 
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projecting fee income collected to 1990 will fund “about half of the total improvement costs” 

with the “remainder of the improvement costs” funded by “assessment districts.” 

Exhibit 16: County District Ordinance No. 1503, 4-14-70, per Mr. Porath’s recommendations. 

Exhibit 17: Letter from Mr. Porath to the Sutter Hill Development Company, 7-22-70, 

explaining that Ordinance No. 1503 will enable the District to collect drainage fees “to finance 

and eventually build and adequate drainage system for this area.” 

Exhibit 18: County District Resolution Nos. 179-77 (3-22-77) and 403-77 (7-12-77), increasing 

Zone 5 drainage fees. 

Exhibit 19: Letter from City Council member, Dennis Beltram, to City Council, 6-11-84, “for 62 

years there has been not a squeak of objection or comment from the County regarding the 

building of permanent structures over the easement, and now this. . .”  

Exhibit 20: City Council meeting minutes, 6-14-84, for agenda item #13(D), directing City staff 

to contact County District “to see if something can be worked out” regarding “County Counsel’s 

position relative to the properties located on the Noble Gulch Drainage Easement.” 

Exhibit 21: (1) Letter from County District Engineer, D.A. Porath, to County District, 6-12-84, 

recommending fee increases due to “insufficient revenues being generated to fund the current list 

of drainage projects… construction costs are escalating at between five and ten percent a year.” 

(2) County District Resolution 333-84, 6-19-84, further increasing Zone 5 flood control and 

drainage facilities fees.  

Exhibit 22: County Board of Supervisor’s order, 6-19-84, unanimously adopted “in concept” an 

“ordinance establishing in-lieu fees for on-site storm water detention facilities within Zone 5” 

and directing County Public Works Director to prepare recommendations for “solving the 

drainage problems” by collecting equitable/appropriate contributions from properties in Zone 5.  

Exhibit 23: County Ordinance No. 3566, 6-26-84, “establishing in-lieu fees for on-site storm 

water detention facilities within Zone No. 5” of $25 per square foot of new impervious areas. 

Exhibit 24: Letter from City Manager to County Public Works Director, 7-9-84, questioning 

Zone 5’s position “regarding the reconstruction of homes over the easement in the event they 

were demolished. It would seem that as long as access to the drainage facilities is maintained that 

construction of structures on the easement would not represent a significant problem.” 

Exhibit 25: Letter from County Public Works Director to City Manager, 8-6-84, confirming 

allowed replacement of structures over County drainage facilities “with the stipulation that a 

deed restriction be placed on the property encumbering the present and all future owners of the 

parcel with the responsibility for paying any future maintenance, repair or replacement costs of 

the drainage facility which are necessitated as a direct result of the structure being over the 

drainage easement.” 
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Exhibit 26: County Board of Supervisor’s order, 8-21-84, accepting County Public Works 

Director’s report on financing mechanisms for drainage/flood control operations and facilities. 

Exhibit 27: County Board Resolution Nos. 3-90Z (6-22-90), 1-Z (1-8-91), and 2-91Z (7-30-91), 

increasing Zone 5 fees and establishing fee collection procedures. 

Exhibit 28: City Council meeting minutes, 9-13-84, indicating County response to Noble Gulch 

Drainage easement issue is sufficient to resolve the issue. 

Exhibit 29: V&A Consulting Engineers, Inc.’s Noble Gulch Culvert Condition Assessment 

(draft), 1-22-24, confirming assessment revealed no defects to drainage facility caused by 

redevelopment project at 419 Capitola Avenue. 

Exhibit 30: Email from City Public Works Project Manager, Kailash Mozumder, to engineering 

and construction consultants, 1-24-24, attaching V&A’s draft report and explaining, “If we could 

keep this within our team right now that would be best.” 

Exhibit 31: (1) Email correspondence between City Public Works Director, Jessica Kahn, and 

V&A engineer, Noy Phannavong, 1-22-24 through 1-30-24, discussing Ms. Kahn’s requested 

revisions to V&A’s draft Noble Gulch Culvert Condition Assessment, and confirming “there was 

no issue underneath 419 Capitola Avenue and the culvert crosses underneath multiple 

properties.” (2) Revised V&A Noble Gulch Culvert Condition Assessment, 1-30-24, finding “no 

significant defects” where the culvert crosses underneath private properties from Capitola 

Avenue to Soquel Creek, deleting references to 419 Capitola Avenue, and revising stated scope 

of project from “assessing the box culvert section for possible damage underneath 419 Capitola 

Avenue where construction had occurred” to “assessing the box culvert section for major defects 

or signs of distress where the box culvert crosses private properties between Capitola Avenue 

and Soquel Creek.” (Emphases added.) 

Exhibit 32: Email from City Public Works Director, Jessica Kahn, to County Senior Engineer, 

Rachel Fatoohi, and County Planning Director, Matt Machado, 1-24-24, requesting removal of a 

photograph showing the damaged Outfall area (at Soquel Creek, adjacent to the Property) from 

forthcoming Zone 5 Master Plan Update presentations to the County District Board and to the 

City Council: “I suggest avoiding the highlighting of this particular visual in the presentation.” 

Exhibit 33: Email correspondence between City staff, April 9-10, 2024, confirming no drainage 

facility-related conditions imposed on City approval of redevelopment of 419 Capitola Avenue 

in 2017; includes project-related documents. 

Exhibit 34: Infrastructure Study of the Noble Gulch (Ifland Engineers, Inc.), October 1997, 

excerpts, prepared for County, identifying repairable rusting of portions of County drainage 

pipeline under Pacific Cove Mobile Home Park. 

Exhibit 35: Capitola City Council Action Minutes, 6-22-06, reporting City Council Member 

Nicol, “commented on the condition of the [Pacific Cove Mobile Home Park portion of the] 
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Noble Gulch storm drain and said [County District] Zone 5 is seeking bids for replacement of 

that storm drain due to its deterioration.” 

Exhibit 36: Letter from County Director of Public Works, Thomas Bolich, to City Director of 

Public Works, Steve Jesberg, 5-16-07, citing County District budget shortfall and requesting City 

financial contribution toward costs to repair drainpipe under Pacific Cove Mobile Home Park. 

Exhibit 37: Letter from City Director of Public Works, Steve Jesberg, to County Director of 

Public Works, Thomas Bolich, 5-31-07, reporting City Council’s decision not to help fund the 

drainpipe repair project under Pacific Cove Mobile Home Park to ensure capacity for a “100-

year” storm because City Council “did not want to set a precedent of funding other agency 

projects.” 

Exhibit 38: Proclamation of Existence of a Local Emergency, 3-24-11, signed by Jamie 

Goldstein (then, the Director of Emergency Services for the City and County; now, City 

Manager), proclaiming “extreme peril” and major damages caused by failure of Noble Gulch 

drainage system located near/under the Pacific Cove Mobile Home Park. 

Exhibit 39: City Council Resolution No. 3863, 3-26-11, declaring emergency due to Noble 

Gulch creek pipeline failure and subsequent flooding of Pacific Cove Mobile Home Park, City 

Hall and Capitola Village” including “properties along Soquel Creek.” 

Exhibit 40: (1) Mercury News article, 3-26-11, quoting City Public Works Director, Steve 

Jesberg, “The pipe was not able to keep up with the water flow.” (2) News article, 5-31-11, 

reporting, “The question of who’s going to pay for the replacement remains. The county has 

written the city a letter saying that the county isn’t responsible. However, [the then County 

assistant public works director, Dan] Hill acknowledges that talks are presently ongoing to 

determine who will pay what.” 

Exhibit 41: Email from City Manager, Jamie Goldstein, to City Council, 3-30-11, explaining, 

“Given the unknown responsibility for the pipe (Zone 5 or City), it is not known who will 

ultimately pay for the costs to repair the pipe.” 

Exhibit 42: Email from City Manager, Jamie Goldstein, to entire City staff, 4-7-11, explaining, 

“In the upcoming weeks and months, the City is anticipating a variety of inquiries about the 

cause of the pipe failure, who is responsible, and other questions. Many answers are not known 

and some may never be known.” 

Exhibit 43: Letter from City Manager, Jamie Goldstein, to California Emergency Management 

Agency, 6-10-11, explaining, City’s damages sustained in March 2011 were “a direct result of 

the 25-year storm.” 

Exhibit 44: “Cooperative Agreement and Reservation of Rights” between the City, County, and 

District, 1-14-20, citing parties’ “disincentive” to make drainage repairs due to ongoing dispute 

over drainage responsibilities. 
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Exhibit 45: Capitola City Council Agenda Report, 6-27-19, prepared by City Public Works, 

discussing Cooperative Agreement and Reservation of Rights and explaining, “Prior to this 

agreement both parties have been hampered in their ability to” maintain drainage facilities. 

Exhibit 46: Granite Rock proposal (1-16-23) and invoice (3-31-23) to City to “temporarily 

repair the damaged pathway near the Noble Gulch Culvert.” 

Exhibit 47: Photographs of “before” and “after” temporary repairs to damaged pathway near 

Drainage Facility and Outfall at/near the Property. 

Exhibit 48: Right of Entry Agreement for the Property, 1-24-23, confirming scope of work was 

to “repair the pedestrian pathway and eroded areas over the Noble Gulch outfall pipe,” and did 

not include any repairs to the Drainage Facility itself. 

Exhibit 49: Pacific Crest Engineering proposal to City, 4-21-23, “to prepare a design level 

geotechnical investigation for the storm damaged culvert and headwall at 427 Riverview 

Avenue.”  

Exhibit 50: Emails between City attorney and County CAO, Matt Machado, 9-6-23 and 9-7-23, 

discussing status of funding for and repairs to Noble Gulch drainage, which “is not clearly 

owned or maintained by any jurisdiction.” 

Exhibit 51: Email from City attorney to County Counsel attorney, 9-22-23, discussing and 

attaching “Cooperative Agreement and Reservation of Rights” (Exhibit 41), and requesting cost-

split for Drainage Facility inspection. 

Exhibit 52: Emails between City staff and FEMA discussing potential use of FEMA funds to 

perform repairs to “busted and undercut” Drainage Facility and Outfall. 

Exhibit 53: (1) Email from City Public Works Director, Jessica Kahn, to Terri Robbins (Mr. 

McLean’s wife), 11-9-23, “We understand the importance of addressing the damage promptly, 

and we are committed to ensuring that the outfall is restored to its proper condition.” (2) Email 

from Terri Robbins to Jessica Kahn, 11-10-23, discussing Project Application and explaining, 

“The draft plan would be to begin with the building closest to the creek, in the Spring. It would 

likely give you access to the top of the box.” 

Exhibit 54: Email correspondence between City Public Works Director, Pacific Crest 

Engineering, and Sunstone Construction, between 11-30-23 and 1-22-24, discussing various 

reports and conclusions about status of damage to Drainage Facility.  

Exhibit 55: County District Zone 5 board meeting agenda item ZN5-2023-7, 12-12-23, 

including staff report on City/County cost-sharing, and including Schaaf & Wheeler contract 

amendment to complete Zone 5 Storm Drain Master Plan Update. 



City of Capitola Planning Commission 

September 30, 2025 

Page 11 

 

  

Exhibit 56: Emails between McLean/Robbins and City staff, 3-23-23 to 1-24-24, regarding 

Project Application and Drainage Facility/Outfall. 

Exhibit 57: Email from Assistant County Counsel, Justin Graham, to City staff and attorneys, 2-

15-24, relaying County “drainage staff” comments, including, “the [County’s] Zone 5 master 

plan consultant has already evaluated the condition of the culvert. It is in bad condition and does 

not have sufficient capacity to convey the flows it receives.” “2. The County and Zone 5 would 

not permit a project like this with a culvert in this condition and with insufficient capacity.” “7. 

Applicant should be required to perform or contribute toward maintenance on the culvert [i.e., 

the County’s Drainage Facility].” 

Exhibit 58: Email from City Public Works Director, Jessica Kahn, to City Public Works staff, 2-

20-24, attaching spreadsheet (“DPW Council Goals.xlsx.”) identifying “Noble Gulch Repairs” as 

a “low effort” project for “this fiscal year.” 

Exhibit 59: Pacific Crest Engineering, Inc.’s Geotechnical Investigation report, 4-2-24, “for the 

repair of the damaged culvert and headwall located on Soquel Creek at 427 Riverview,” 

concluding nothing “indicates the existing residence on the Property was a cause of any damage 

to the Drainage Facility” and “the proposed improvements are feasible from a geotechnical 

engineering standpoint…” notwithstanding “site constraints.” 

Exhibit 60: Email from City Public Works Director, Jessica Kahn, to McLean/Robbins, 6-17-24, 

“earliest possible start date for this [Drainage Facility/Outfall repair] project would be in spring 

2025.” 

Exhibit 61: Project Application submitted to City, 9-5-23, proposing demo/rebuild on Property. 

Exhibit 62: Memo from City Public Works to City Associate Planner, Sean Sesanto, 9-26-23, 

commenting on Project Application, none of which relate to the Drainage Facility. 

Exhibit 63: Letter from City Associate Planner, Sean Sesanto, to Project architect, 12-5-23, 

indicating (two months after the City’s 30-day deadline under the Permit Streamlining Act) the 

Project Application is “incomplete.”  

Exhibit 64: Email correspondence between City planning staff (Katie Herlihy and Sean Sesanto) 

and Project architect, 1-9-24 and 1-10-24, regarding City staff putting the Project Application 

“on hold to ensure the easement [issue] is resolved,” as “the City needs to receive assurances 

from the County of Santa Cruz in terms of allowing development over the easement.” 

Exhibit 65: Email from City attorney to Assistant County Counsel, Jason Heath, 1-11-24, 

regarding the Drainage Facility and disputed ownership, and the Project’s “raised design to… 

improve access to the drainage easement.” 

Exhibit 66: Indemnity Agreement, 4-25-24, prepared by McLean’s legal counsel, providing for 

indemnity to City and County for damage caused to the Drainage Facility by the Project. 
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Exhibit 67: City-revised/redline Indemnity Agreement and transmittal email to County, 5-17-24, 

expanding indemnity to include damages to the Property caused by the Drainage Facility; 

includes 1922 Easement Deed. 

Exhibit 68: County further revised/redline Indemnity Agreement and transmittal email to City, 

5-17-24, further expanding scope of demanded indemnity, citing “basic principles of fairness.” 

Exhibit 69: Email from City attorney to McLean counsel, 6-12-24, attaching revised Indemnity 

Agreement and explaining, “Given the novel nature of the project and the complexities 

associated with the culvert, we had to expand fairly significantly upon your original draft, but the 

outcome is an agreement that will ultimately allow the City to process [the Project Application].”  

Exhibit 70: Email correspondence between McLean/Robbins and City staff, 6-21-24 to 7-18-24, 

regarding McLean’s objections to the Indemnity Agreement “that places 100% responsibility for 

the City’s flume and drainage system that underlies our property on us, in perpetuity.” 

Exhibit 71: Letter from City attorney to McLean/Robbins (Thatcher), 7-31-24, explaining the 

Project Application is “incomplete” because McLean had not signed the Indemnity Agreement. 

Exhibit 72: Letter from City Associate Planner, Sean Sesanto, to McLean, 8-1-24, again 

indicating the Project Application is “incomplete” and will not be further processed until 

McLean signs the Indemnity Agreement covering “the operation and maintenance of the 

easement and drainage facility and possible impacts to the project.” 

Exhibit 73: McLean’s revised draft Indemnity Agreement and transmittal email from McLean 

counsel to City and County staff and counsel, 8-8-24, deleting the unconstitutional terms. 

Exhibit 74: City attorney’s further redline revisions to Indemnity Agreement and transmittal 

email to County Counsel, 8-21-24, rejecting McLean’s deletions as “required by the City in order 

to continue processing the [Project] Application.” 

Exhibit 75: County Counsel office’s further redline revisions and comments to Indemnity 

Agreement and transmittal email to City attorneys, 8-23-24. 

Exhibit 76: City attorneys’ further redline revisions to proposed Indemnity Agreement and 

transmittal email to County Counsel, 9-3-24. 

Exhibit 77: City- and County-proposed/demanded Indemnity Agreement and transmittal email 

to McLean’s counsel, 9-3-24, admitting City/County dispute over Drainage Facility 

responsibility, admitting “no permanent repairs have been made” to the Drainage Facility, and 

citing “basic principles of fairness” requiring McLean to sign the Indemnity Agreement to 

assume responsibility for the County’s and/or City’s unmaintained Drainage Facility. 

Exhibit 78: Email from McLean to City staff, 10-25-24, indicating refusal to sign the Indemnity 

Agreement as demanded by City and County staff, explaining, “We also never understood why 
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we would have to indemnity the County for a public easement for which it claims no 

responsibility and has nothing to do with approval of our project being built within the City of 

Capitola.” 

Exhibit 79: Email from City Planning Director, Katie Herlihy, to McLean, 11-4-24, indicating 

Project Application is “complete” and advising that City staff will recommend the Project “be 

subject to conditions of approval requiring you to obtain consent from the easement holder(s) to 

construct your project, and that you enter into an indemnification agreement with the City.” 

Exhibit 80: Email correspondence between McLean and City staff, 11-4-24 to 11-12-24, 

regarding potential amendment to Project Application. 

Exhibit 81: Email from City attorney to McLean counsel, 12-19-24, confirming required 

Indemnity Agreement to, “at a minimum that [McLean] agree to indemnify/hold the City 

harmless and waive the ability to sue for damages to the project” because the unmaintained 

Drainage Facility is a “potential hazard.” 

Exhibit 82: Meeting Minutes, 1-23-25, prepared by amended Project architect’s senior designer 

(and City Planning Commissioner), Courtney Christiansen, summarizing discussions between 

City staff (Katie Herlihy; Jamie Goldstein), McLean, Robbins, and Project representatives. 

Exhibit 83: Email from Mrs. Robbins to Jamie Goldstein and Katie Herlihy, 2-7-25, requesting 

Mr. Goldstein “share the document you referenced from the 1980’s that references the 

exceptions and limitations on development associated with our property.” Request ignored. 

Exhibit 84: Email from City Planning Director, Katie Herlihy, to McLean/Robbins, 3-10-25, 

discussing proposed terms of Indemnity Agreement and requesting McLean pay City $3,000 for 

City attorney and staff additional time in revising the Indemnity Agreement. 

Exhibit 85: City’s Master Application form, listing application submittal requirements, none of 

which include easement-related items. 

Exhibit 86: Email from City Planning Director, Katie Herlihy, to Mr. McLean, 8-8-24, 

discussing proposed terms of Indemnity Agreement and requesting McLean pay City a $5,000 

deposit for City attorney and staff additional time in revising the Indemnity Agreement. 

Exhibit 87: Email from City attorney, Leila Moshref-Danesh, 9-29-25, responding to letter from 

Mr. McLean’s legal counsel dated 9-24-25, explaining, “For the answers to your questions I 

would refer you to the published staff report.” 
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I. EXECUTIVE SUMMARY 

City and County staff insist on imposing two unlawful and unconstitutional conditions of 

approval on the Project—proposed conditions of approval 33 and 35, as set forth in the Staff 

Report—citing “health and safety” concerns relating to the Project on the Property situated atop 

the Drainage Facility, which has existed underground since 1934 or earlier. In support of those 

proposed conditions, the City and County have pointed to a drainage easement burdening the 

Property (“Drainage Easement”) conveyed to the County by recorded deed, dated May 10, 1922 

(“1922 Easement Deed”). Pursuant to the 1922 Easement Deed, the Drainage Easement consists 

of an 8’ wide, “permanent easement and right of way to construct, maintain, operate, repair and 

renew a drainage ditch, canal or flume, for the purpose of conveying storm and drainage water” 

from the Noble Gulch across the Property to Soquel Creek (“Drainage Easement Area”), 

“together with all necessary and convenient means of ingress and egress to and from” the 

Drainage Easement for the above-stated uses. 

The 1922 Easement Deed contains no express limitations on the use or development of 

the Property. Therefore, as a matter of settled California easement law, the Property may be 

developed and used in any lawful manner that does not unreasonably interfere with use of the 

Drainage Easement Area, as has been done on the Property since the original residence was 

constructed more than 90 years ago and remodeled in 1971 without City or County objection. 

Incongruously, County staff apparently convinced City staff to subjugate the City’s 

lawful permitting jurisdiction to the County based on the County’s asserted Drainage Easement 

rights in and to the very same Drainage Facility for which the County disputes having any legal 

responsibility.1 Further, City and County staffs’ attempts to leave Mr. McLean “holding the bag” 

for the unmaintained Drainage Easement (a public facility for which, since 1969, the County 

Flood Control and Water Conservation District has been responsible) may provide a convenient 

avenue to moot and resolve the ongoing dispute as to which public agency (the City or 

County/District) is responsible for the Drainage Easement. However, such attempts violate the 

law, ignore the City’s and County’s relevant decisions made in 1969 and 1984, and conflict with 

development approvals for the Property and similarly situated residential properties in the City. 

The reasons for Mr. McLean’s objections are summarized in his email to City staff, dated 

October 25, 2024, attached and incorporated here as Exhibit 12: “After spending considerable 

time and money on back-and-forth negotiations regarding the Indemnity Agreement, we have 

decided that we are not comfortable (nor legally obligated) to give the City any more indemnity 

than what it already has pursuant to the language in the Application… We cannot sign something 

that releases the City and County from its liability for a public culvert that has clearly not been 

repaired or maintained for some time. We also never understood why we would have to 

indemnify the County for a public easement for which it claims no responsibility…” 

 
1 In response to Public Records Act requests, neither the City nor the County produced any documents evidencing 

any conveyance of the County’s Drainage Easement rights under the 1922 Easement Deed. 
2 Mr. McLean requests the City add all documents cited in this letter to the administrative record for the Project. 
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Similarly, the legal bases for Mr. McLean’s refusal to sign the demanded Indemnity 

Agreement were repeatedly explained to City and County staff, including in an email to City 

staff, dated December 12, 2024, a copy of which is attached and incorporated here as Exhibit 2: 

“1. County consent is not required. Consent from the County, i.e., the easement holder, 

should not be required. It’s black letter easement law that the County possesses only those 

rights established by the creation of the subsurface drainage easement and that all other 

rights and uses of this private property remain with the owner of the servient tenement, i.e., 

Joseph McLean. … The applicant’s current desire to remodel an older existing permitted 

home is certainly not an unreasonable use of this residential property nor is the desire/need 

to improve the existing residential structures an unreasonable interference with the County’s 

subsurface drainage facility or limited rights as an easement holder. … [The Drainage 

Facility] was obviously constructed underground before the existing home was built… and 

presumably before all other developments/improvements under which the culvert runs were 

built, i.e., other homes, buildings, Riverside Drive, Capitola Avenue, Capitola City Hall, etc. 

… Undoubtedly, if the Applicant were to request records pertaining to development of all 

other parcels in the City under which the drainage facility runs, we’d likely find that none of 

these developers over the years were required to obtain the County’s consent before building 

over the County’s drainage facility.” 

“2. The City and Applicant already have an indemnity agreement in place protecting the 

City. The subject application, attached, already provides that the Applicant agrees to defend, 

indemnify, and hold harmless the City of Capitola, its officers, employees, and agents, 

from and against any claim, including attorney’s fees and litigation costs, arising out of or 

in any way related to the City of Capitola’s processing, consideration, or approval of this 

Application. Thus, the Applicant has already entered into an indemnification agreement with 

the City. In addition, as discussed above with respect to the requirement that the County 

consent to the remodel, undoubtedly, the City has not required that any other developer offer 

any more indemnity than the City already has per the above language that is part of every 

development permit application.” (Emphasis in original.) 

Despite this and numerous other explanations, and despite City and County staff and 

counsel offering no supporting legal authority, City and County staff continue to require, “at a 

minimum,” that Mr. McLean agree to indemnify and hold the City and County harmless, and 

waive any claims against them for damages caused to the Property or Project by the 

unmaintained Drainage Facility and Drainage Easement Area. A copy of the City’s legal 

counsel’s email, dated December 19, 2024, is attached and incorporated here as Exhibit 3. 

J.P. Morgan said, “A man always has two reasons for what he does—a good one, and a 

real one.” The City’s “good reason” for the demanded Indemnity Agreement (and conditions 33 

and 35) is “health and safety.” If health and safety were the “real reason,” the City and/or County 

would have long ago repaired the Drainage Facility, as repeatedly requested by Mr. McLean and 

Mrs. Robbins. In reality, the “real reason” is to enable the City and County to avoid 

responsibility for the Drainage Facility. As such, Mr. McLean requests the City approve the 

Project without conditions 33 and 35, as the City’s form indemnity agreement signed by Mr. 

McLean to assume responsibility only for damage caused by the Project is sufficient and proper. 

The County has no Drainage Easement rights to compel anything in this City permitting process. 
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II. CHRONOLOGICAL HIGHLIGHTS 

• May 10, 1922: Drainage Easement (per 1922 Easement Deed) for “drainage ditch, canal, 

or flume… over and across” the Property to Soquel Creek conveyed to County by 

subdivider. (Exhibit 5.) 

• May 11, 1922: County approves real property subdivision (including the Property) for 

residential or commercial use. (Exhibit 4.) 

• May 13, 1922: Subdivision map recorded in official County records. (Exhibit 4.) 

• May 17, 1922: County formally accepts the Drainage Easement. (Exhibit 5.) 

• July 11, 1922: 1922 Easement Deed recorded in official County records. (Exhibit 5.) 

• 1922-1934 (est.): Overground “flume” on Property replaced with existing underground 

Drainage Facility. 

• 1934 (est.): Original residence on Property constructed atop Drainage Facility. 

• 1969: Santa Cruz County Flood Control and Water Conservation District established 

Zone 5 service area (which includes Property and Drainage Facility), taking 

responsibility for all existing and future drainage facilities within Zone 5. (Exhibit 8.) 

• 1970: County District established and began collecting drainage fees from Zone 5 

property owners to fund County District’s construction, maintenance, and operation of 

drainage facilities within Zone 5. Thereafter, District increased and expanded drainage 

fees collected from Zone 5 property owners. (Exhibits 15-16, 18, 21-23, 27.) 

• 1971: Construction of additions to existing residence on Property, including three-car 

garage and rumpus room, approved with no Drainage Facility- or Drainage Easement-

related objections or conditions from City, County, or District. (Exhibit 7.) 

• 1984: County initially raises concerns over proposed development of 402 Blue Gum 

Avenue located atop portion of County/District’s Noble Gulch drainage facility, then 

confirms property owners’ rights to replace/redevelop existing structures sitting atop 

County/District’s Noble Gulch drainage facility, conditioned upon property owners’ 

agreement to indemnify County for damages caused to drainage facility by projects. 

(Exhibits 19-26, 28.) 
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• 1997: Engineering firm’s report (prepared for the County) confirmed damage and needed 

repairs to portion of Noble Gulch drainage pipeline running under Pacific Cove Mobile 

Home Park. Recommended repairs not made. (Exhibit 34.) 

• May 16, 2007: County requests City’s financial contribution to share costs to replace 

damaged portion of Noble Gulch drainage pipeline under Pacific Cove Mobile Home 

Park as “necessary” to protect residents and City park. (Exhibit 36.) 

• May 31, 2007: City notifies County of City’s refusal to financially contribute to Noble 

Gulch drainage improvement project for fear of setting “precedent” and questioning 

needed scope of repairs and damage risks. (Exhibit 37.) 

• March 2011: Noble Gulch drainage system under/near Pacific Cove Mobile Home Park 

failed, causing significant damage in the City. (Exhibit 38-43.) 

• 2017: City approved major redevelopment of 419 Capitola Avenue, which sits atop the 

County’s existing Noble Gulch drainage system, with no objections from County or 

required indemnity condition of approval as proposed for the Project. (Exhibit 33.) 

• January 2020: City, County, and District enter “Cooperative Agreement” regarding storm 

drainage facilities in City, including to ostensibly eliminate the parties’ “disincentives” to 

make needed repairs. (Exhibit 44.) 

• January 2023: Drainage Facility and adjacent public drainage outfall pipeline (“Outfall”) 

under public pedestrian pathway southwest of Property into Soquel Creek damaged in 

winter storms. (Exhibit 47.) 

• March 2023: Mr. McLean notifies City of drainage facility concerns and Project plans. 

(Exhibit 56.) 

• April 2023: Engineering firm notifies City of damage to Drainage Facility/Outfall. 

(Exhibit 49.) 

• September 2023: Project Application submitted to City. (Exhibit 61.) 

• January 11, 2024: City notified by engineering firm and contractor of damage and needed 

repairs to the Drainage Facility and Outfall. (Exhibit 54.) 
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• January 22-February 22, 2024: City and County work in concert to conceal the extent of 

damage to Drainage Facility and Outfall. (Exhibits 30-33.) 

• January 30, 2024: County District accepts draft Zone 5 Drainage Master Plan Update, 

identifying “high priority” Drainage Facility repair project. (Exhibit 12.) 

• April 2024: Geotechnical engineering report, prepared for City, confirmed damage to 

Drainage Facility and Outfall, confirmed no evidence shows residence on Property 

caused the damage, and confirmed feasibility of recommended repairs. (Exhibit 59.) 

• June 2024: More than nine months after Project Application submittal, City and County 

first notify Mr. McLean of 1922 Drainage Easement as basis for demanded Indemnity 

Agreement the City says it “had” to require. (Exhibit 69.) 

• September 23, 2025: McLean counsel meet with City attorney and staff to discuss City’s 

(lack of) authority/legal/factual bases to require the Indemnity Agreement; City’s answers 

to McLean counsels’ questions were unpersuasive. 

• September 24, 2025: Mr. McLean’s legal counsel sent a letter to City attorney and staff 

requesting legal authority supporting City’s purported power to require the demanded 

Indemnity Agreement and proposed conditions of approval 33 and 35. (See City Planning 

Commission staff report (“Staff Report”), Attachment 4.) 

• September 26, 2025: City publishes Staff Report, in which City staff acknowledges the 

demanded Indemnity Agreement “address[es] potential hazards to and from construction 

on top of the culvert” (i.e., “health and safety” concerns), “as well as liability and 

indemnity provisions” (i.e., legal/financial objectives unrelated to “health and safety.”) 

(Emphasis added; Staff Report, page 1.) 

• September 29, 2025: City attorney responds via email to letter dated September 24, 2025, 

explaining: “For the answers to your questions I would refer you to the published staff 

report.” (Exhibit 87.) Again, those answers are unpersuasive. 

 

* * * * * 
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III. BACKGROUND FACTS AND HISTORY 

A. In 1922, the County approved a subdivision for residential and commercial use 

On May 13, 1922, a map of Capitola Subdivision No. 6 (“1922 Subdivision Map”), was 

recorded in Official County Records (Bk. 18, Pg. 36), a copy of which is attached and 

incorporated here as Exhibit 4.  

The Property is identified on the 1922 Subdivision Map (sheet 3 of 4) as lots 47 and 48 in 

block 7. Sheet 4 of the 1922 Subdivision Map includes signatures by the Chairman and Clerk of 

the County Board of Supervisors, certifying: “This is to certify that the map hereto attached was 

this day presented to the Board of Supervisors of Santa Cruz County, and that they approve said 

map.” Sheet 4 of the 1922 Subdivision Map also includes signatures by the County Assessor and 

the County Surveyor, certifying: “We hereby certify that we have examined a subdivision of 

land, show on the map hereto attached, for residence or commercial use, and hereby approve 

said subdivision.” (Emphasis added.) The County Surveyor also signed the following: “I hereby 

certify that the subdivision shown on this map was made from my survey of the ground, and that 

the monuments are of the nature and in the locations shown on the map.”  

Three days prior to recording the 1922 Subdivision Map, by the 1922 Easement Deed, the 

Drainage Easement was conveyed to the County by subdivider-landowner, Bay Head Land Co., 

including to construct, maintain, repair, and renew the “drainage ditch, canal or flume,” which 

overground “flume” is shown on the 1922 Subdivision Map as running over/across the Property. 

A copy of the 1922 Easement Deed is attached and incorporated here as Exhibit 5. In sum, in 

1922, the Drainage Easement was conveyed to the County, then the County contemplated and 

consented to the developability of the Property. 

B. Post-1922 residential development of Property and surrounding neighborhood 

The evidence confirms the pre-existing overground “flume” was abandoned, the 

Drainage Easement Area was relocated underground, and the Drainage Facility was constructed 

under the Property, followed by construction of the original single-family residence on the 

Property circa 1934.3  

 
3 Numerous Public Records Act requests to the City and County, in February and June 2025, sought documents 

relating to the Property and Drainage Easement. A copy of each of the Public Records Act requests to the City and 

County, respectively, is attached and incorporated here as Exhibit 6. In response to those requests, neither the City 

nor the County produced any documents establishing when the existing underground drainage facilities or the 

original portion of the existing residence on the Property were constructed. However, as the Staff Report (p. 1) for 

this Project Application indicates, “Per the County Assessor, the existing single-family dwelling [on the Property] 

was constructed circa 1934.” And, a 1948 photograph shows the neighborhood developed with houses, including 

five properties under which the Noble Gulch drainage runs: the Property, 402 Blue Gum Ave., 404 Blue Gum Ave., 

419 Capitola Ave., and 421 Capitola Ave. That 1948 photograph is found on page 76 of the draft document, 

“Historic Context Statement for the City of Capitola,” dated June 24, 2004, incorporated here by this reference and 

available on the County’s website: 
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In 1971, in connection with City-approved Application #412, a three-car garage and a 

rumpus room addition to the existing residence on the Property were constructed. (See City 

Planning Commission Regular Meeting Minutes, dated May 17, 1971; Building Permit #6098; 

Plumbing and Gas Permit #6213; Electric Permit #6218.) A copy of the above referenced 

documents is attached and incorporated here as Exhibit 7. Mr. McLean is aware of no evidence 

the County objected to the construction of the original/existing residence on the Property circa 

1934, or the additions to the residence in 1971. 

C. In 1969, the County Flood Control and Water Conservation District established 

District Zone 5 to construct, maintain, and finance a storm drainage system and 

to maintain and improve existing pipes, ditches, and natural waterways within 

the Zone 5 area, which area includes the Property and Drainage Facility 

On November 18, 1969, the Santa Cruz County Flood Control and Water Conservation 

District (“District”) adopted Resolution No. 650-69, declaring the District’s intent to form 

District Zone 5, the service area of which includes the Property and Drainage Facility. On 

December 1, 1969, the Soquel Creek County Water District adopted Resolution No. 69-22, 

consenting to the creation of District Zone 5 within the relevant area, “solely for the purposes 

outlined in [District Resolution No. 650-69].” On December 8, 1969, the City Council adopted 

Resolution No. 1089, consenting to the creation of District Zone 5 within the relevant area, 

“solely for the purposes outlined in [District Resolution No. 650-69].”  

On December 16, 1969, the District adopted Resolution No. 719-69, formally 

establishing District Zone 5, including for (a) “Construction, maintenance and financing of a 

storm drain system in accordance with the approved Master Plan”, (b) Maintenance and 

Improvement of the existing pipes, ditches, and natural waterways pending reconstruction into 

the aforementioned Master Plan.” A copy of each of these resolutions, and the supporting 

“Report of the Chief Engineer [D.A. Porath] of the District on the Formation of Zone 5” dated 

November 10, 1969, is attached and incorporated here as Exhibit 8. 

D. The County District is responsible for the drainage systems located in the City, 

including the Drainage Facility, located in District Zone 5 

The County Flood Control Zones map (May 2019) confirms the Property is within 

Zone 5. A copy of the Zones map (downloaded from the County’s website), and a screenshot of 

the Zone 5 area of the map with notations, is attached and incorporated here as Exhibit 9. The 

County GIS information also confirms the Property is within Zone 5. A copy of a screenshot of a 

County GIS map image of the Property showing it within Zone 5 is attached and incorporated 

here as Exhibit 10. 

 

 
https://www.cityofcapitola.org/sites/default/files/fileattachments/community_development/page/2482/entire_historic

al_context.pdf 

https://www.cityofcapitola.org/sites/default/files/fileattachments/community_development/page/2482/entire_historical_context.pdf
https://www.cityofcapitola.org/sites/default/files/fileattachments/community_development/page/2482/entire_historical_context.pdf
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Numerous other documents prepared by or for the County/District confirm the 

County/District is responsible for the drainage facilities within Zone 5, including the Drainage 

Facility, consistent with the County’s pre-existing legal responsibilities as the Drainage 

Easement holder/owner pursuant to the 1922 Easement Deed. 

For example, the County District Zone 5 Master Drainage Plan, dated October 20, 1998, 

states, in the Introduction (page 1-1): “Background – The County of Santa Cruz Public Works 

Department is responsible for operating and maintaining the storm drainage facilities in the areas 

between the cities of Santa Cruz and Watsonville. The area includes the communities of Live 

Oak, Capitola, Soquel and Aptos, referred to as Zone 5.” (Emphasis added.) Figure 1-1 (“Study 

Area” map) of the Plan (page 1-2), confirms the Property is within Zone 5. Page 5-5 of the Plan 

includes a list of planned and unplanned capital improvement program (CIP) projects provided 

by County staff. That list, included as Table 5-3 of the Plan, identifies “Noble Gulch; Bay 

Avenue to Soquel Creek,” which area includes the Drainage Facility. A copy of selected pages of 

the County District Zone 5 Master Drainage Plan is attached and incorporated here as Exhibit 11. 

The complete Plan is available on the County’s website and is incorporated here by reference.4 

Similarly, the County District Zone 5 Draft Storm Drain Master Plan Update (December 

2023; Schaaf & Wheeler) (“Update”) also confirms the Drainage Facility is within County 

District Zone 5’s responsibility. For example, the Update’s Executive Summary (page 1-1) 

states, “The study area and existing stormwater conveyance system are shown in Figure 1-1,” a 

map showing, among other things, culverts and storm pipes, including in the area of the Property 

and Drainage Facility. The Update also explains: 

Protecting Local Beaches and Water Resources from Pollution: During a storm, 

rainwater is “runoff,” meaning that it runs off roofs, roads, driveways, parking lots, and 

many surfaces, washing with it trash and pollutants, including fertilizers, vehicle fluids, 

pesticides, pet waste and other bacteria sources as it makes its way through storm drains 

and ditches – untreated – into our streams, rivers, and ocean, impacting the Monterey 

Bay National Marine Sanctuary. Keeping our beaches open and clean and maintaining 

shoreline water quality in the Sanctuary is critical for the health of Santa Cruz County 

residents, visitors, aquatic life, and the local economy. (Update, page 1-2.) 

Minimizing the Damaging Effects of Floods: Natural geography puts lower elevation 

areas of Santa Cruz County at high flood risk. The severe atmospheric rivers that 

occurred during the 2023 winter storm season resulted in devastating flooding and 

underscored the need to prepare for emergencies and to protect local, natural water 

resources. Maintaining aging storm drainage systems is essential to helping prevent 

significant property damage in neighborhoods and loss of life during major floods. (Id.) 

Protecting Public Health and Long-Term Water Supplies: Public agencies in Santa Cruz 

County recognize the importance of effective storm drainage and watershed 

management to minimize flooding and protect local waterways, which are vital to the 

 
4 https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/DrainageZones.aspx  

https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/DrainageZones.aspx
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overall health of our ecosystem. Our region’s system of storm drains, pumps, channels, 

pipes, culverts, outlets, and lagoons are essential to collect and manage storm runoff to 

protect our beaches and local waterways from pollution. Keeping these water resources 

safe and clean is critical to protecting both public health and local wildlife. (Id.) 

Upgrading and Maintaining Aging, Deteriorating Stormwater System: Much of the 

storm drain infrastructure in Santa Cruz County is more than 50 years old, and many 

channels, pipes and pumps located on both public and private properties are 

deteriorating. Without repairs or improvements, local communities face an elevated risk 

of flooding in our low-lying communities and pollution of our beaches, rivers, and other 

local water resources. (Update, page 1-3.) 

 Update section 2.4, “Existing System,” explains (on page 2-5), in relevant part, 

“Drainage systems within Zone 5 encompass a network of open channel conveyance (e.g., 

ditches and creeks), inlet structures, and storm drain pipes. The area drains to 20 distinctive, 

contiguous regional subsystems. These areas can be grouped into eight larger regions by 

receiving body. These regions drain to three creeks (Arana Gulch, Rodeo Gulch, and Soquel 

Creek), four Lagoons (Schwan, Corcoran, Moran, and Bonita) and directly to the Monterey Bay, 

as shown in Figure 2-4.” (Emphasis added.) The referenced Figure 2-4 (Update page 2-6) 

consists of a map detailing, among other things, the area draining into Soquel Creek (in purple), 

which area includes the Property and Drainage Facility. 

 In specifically discussing the Drainage Facility and identifying it as a “high priority” 

project (see Figure 5-11 on page 5-16), the “Noble” (Creek) section of the Update explains, 

“Noble Downstream includes a large box culvert that runs through easements across properties 

on the west side of Capitola Avenue.” The Update (page 5-19) then discusses potential 

alternatives to upsizing these box sections of the culvert (including the Drainage Facility) all the 

way to Soquel Creek, such as by rerouting drainage pipes to a new outfall at Stockton Avenue 

Bridge, as shown in Figure 5-13 (Update, page 5-20). Further details regarding the potential 

alternatives are included in the Update at pages C-11 through C-16 of Appendix C, significantly, 

entitled, “High Priority CIP [capital improvement program] Project Sheet Details.” (Emphasis 

added.) The Update (Table 1-1; page 1-5) describes a “High Priority” project as, “High 

magnitude, high impact flooding where heavy erosion and property damage pose major risk; 

Urgent repairs or replacement of existing system in very poor condition.” A copy of the selected 

portions of the Update is attached and incorporated here as Exhibit 12, and the complete Update 

is available on the County’s website and is incorporated here.5 

Further, the Public Works section of the County’s website includes a “Flood Control & 

Stormwater” page. On that page, the County defines “Stormwater” as “rain that runs off streets, 

parking lots, roofs, other impervious surfaces, and also rain that naturally flows over the ground 

surface. Stormwater runoff received no treatment and enters directly into our storm drain system 

and out to our creeks, rivers, and ocean.” In answering, “Why Manage Stormwater?” the County 

explains: “Stormwater runoff is one of the leading causes of pollution in our surface waters. 

 
5 https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/DrainageZones.aspx  

https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/DrainageZones.aspx
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Pollutants (such as oils, chemicals, fertilizers, litter) can be transported by stormwater into our 

creeks, rivers, and ocean. Increases in impervious surfaces can cause water quantity issues (such 

as flooding and erosion) and quality problems (pollution) if not managed properly.” A copy of 

the “Flood Control & Stormwater” page of the County’s website is attached and incorporated 

here as Exhibit 13. 

Finally, on the “Drainage Zones” page of the County’s website, the County includes a 

small map of the County Flood Control Zones, noting (as explained above) that Zone 5 was 

established in 1969. On that same page, the County also explains: “Drainage Zones / Flood 

Control Districts (blue shaded areas on map above) have been established based upon defined 

watersheds within urban areas. Permit applications for projects located within a drainage zone 

are assessed an impervious area fee based upon the increase in impervious and/or semi-pervious 

surfaces for the project. … The fees are used to maintain drainage infrastructure, identify 

problem areas, and improve our storm drainage system.” (Emphasis added.) A copy of the 

“Drainage Zones” page of the County’s website is attached and incorporated here as Exhibit 14. 

E. In 1970, the County District established drainage fees applicable to properties 

within Zone 5, which fees were thereafter steadily increased and expanded 

In a letter dated March 24, 1970, from the County District Engineer, D.A. Porath, to the 

County District board (i.e., the County Board of Supervisors), Mr. Porath submitted a schedule 

of drainage fee rates and corresponding revenue estimates for Zone 5 and recommended “a 10 

cents per square foot rate on all new construction and pavement.” Mr. Porath then explained, 

“From this rate we can expect about half of the total improvement costs to be paid for by 

drainage fees collected from now until 1990. The remainder of the improvement costs would be 

paid by funds resulting from assessment districts.” A copy of Mr. Porath’s letter is attached and 

incorporated here as Exhibit 15. 

On April 14, 1970, consistent with Mr. Porath’s recommendations, the County District 

adopted Ordinance No. 1503. In that Ordinance, the County expressed that the District was 

“given the power to prescribe, revise, and collect fees and charges for services and facilities 

furnished or to be furnished to any new building, structure, improvement or construction by the 

use of any flood control or storm drainage system constructed or to be constructed in the District 

or any zone thereof,” including Zone 5. As such, by the Ordinance, the County District set a fee 

of 10 cents per square foot (1) “of foundation area of all roofed structures, including but not 

limited to, garages of residences,” and (2) “of paved areas without roof, excepting such paved 

areas appurtenant to single family dwellings.” The Ordinance also provided, “Such fees shall be 

collected by the Building Inspector of the City or County prior to issuance of a building permit… 

and forward such records and fees to the administrative office of the District.” A copy of 

Ordinance No. 1503 is attached and incorporated here as Exhibit 16. 

In a letter, dated July 22, 1970, from Mr. Porath to the Sutter Hill Development Company 

(which company, in 1974, began developing the Capitola Mall), Mr. Porath explained that the 

District adopted Ordinance No. 1503 for Zone 5, and that the District’s collection of drainage 
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fees pursuant to the Ordinance “started the County’s program to finance and eventually build and 

adequate drainage system for this area. Our calculations show that the collection and 

accumulation of drainage fees within this zone over 20 years will pay approximately 1/2 the total 

cost of the drainage facilities required. The successful formation of the assessment districts will 

finance the remaining costs.” A copy of Mr. Porath’s letter is attached and incorporated here as 

Exhibit 17. 

On March 22, 1977, by Resolution No. 179-77, the District increased the Zone 5 fees to 

15 cents per square foot. On July 12, 1977, by Resolution No. 403-77, the District added a one 

cent inflation factor per year, resulting in a maximum fee of 20 cents per square foot as of July 1, 

1982. A copy of Resolution Nos. 179-77 and 403-77 is attached and incorporated here as 

Exhibit 18. 

F. In 1984, the City and County discussed and confirmed the terms upon which 

properties lying atop the Drainage Easement could be redeveloped 

On June 11, 1984, in a letter to the City Council (erroneously dated June 11, 1983), City 

Councilmember and lawyer, Dennis F. Beltram, objected to the County’s proposed prohibition 

against rebuilding any structures that lie atop the County’s Noble Gulch drainage easements, 

including the property at 402 Blue Gum Ave6 (corner of Blue Gum and Riverview Avenues, 

across the street from the Property). Mr. Beltram explained: 

“[T]he natural water course known as Noble Gulch has, since 1922, been designated as a 

drainage easement owned by the County. … [T]he easement runs through many parcels 

of private property, most if not all, occupied by buildings. … All structures over the 

culvert/easement have been constructed after dedication to the County in 1922, and 

(presumably) after placement of the culvert in 1922. To the best knowledge of all 

concerned, there have been no difficulties with maintenance of the culvert in the last 62 

years occasioned by the presence of homes, buildings, and other structures (i.e., mobile 

homes, parks, roadways) on top of said easement.” 

 Mr. Beltram opined that the County’s legal position is “incorrect” and “untenable” and 

“in a legal action the County will not prevail,” including because it would result in properties and 

homes “being, effectively, condemned by the County.” Mr. Beltram noted, “[t]here may be, 

fortunately, positive alternatives to litigating.” Toward that end, Mr. Beltram urged, “This matter 

should be easily solved between the governmental agencies involved, and to this end, I ask that 

this matter be placed on our June 28, 1984, agenda, and that at this, our June 14, 1984, meeting, 

we direct Staff to explore with the County, all alternatives to resolve this problem.” 

 In closing, Mr. Beltram explained: “for 62 years there has been not a squeak of objection 

or comment from the County regarding the building of permanent structures over the easement, 

and now this. . .” A copy of Mr. Beltram’s letter is attached and incorporated here as Exhibit 19. 

 
6 In his letter, Mr. Beltram refers to 422 Riverview Avenue. However, as confirmed by the map attached to the letter 

(which notes the ““sale” property”), the property in question is 402 Blue Gum Avenue (APN 035-131-20). 
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In a letter to the District, dated June 12, 1984, the County Director of Public Works, D.A. 

Porath, submitted a proposed resolution to, among other things, increase the Zone 5 drainage fee 

“from the current $0.20/square feet to a maximum of $0.25/square foot by 1988 via one cent 

increments over a five year period.” Mr. Porath explained, “The Zone 5… drainage fees were 

last revised by Resolution No. 403-77 which established a maximum rate of $0.20 per square 

foot on July 1, 1982. Presently, there are insufficient revenues being generated to fund the 

current list of drainage projects… In addition construction costs are escalating at between five 

and ten percent a year.” 

On June 14, 1984, as indicated in the meeting minutes, and per Mr. Beltram’s written 

request, the City Council met and “discussed the impact of the County Counsel’s position 

relative to the properties located on the Noble Gulch Drainage Easement. Council expressed it’s 

[sic] concern indicating that the County is condemning properties on the easement with it’s [sic] 

stand. ACTION: Staff was directed to contact Donald Porath at the [County] District to see if 

something can be worked out and to report back to Council Member Beltram, as well as other 

Council Members as soon as possible.” A copy of the City Council meeting minutes for this 

agenda item #13(D), dated June 14, 1984, is attached and incorporated here as Exhibit 20. 

On June 19, 1984, the County Board of Supervisors (i.e., the District Board) unanimously 

adopted Resolution 333-84, by increasing the Zone 5 flood control and drainage facilities fee to 

25 cents per square foot (exceeding Mr. Porath’s recommended increase) with additional 

increases of one cent per year to a maximum fee of 30 cents per square foot as of July 1, 1989. A 

copy of Mr. Porath’s June 12th letter and Resolution No. 333-84 is attached and incorporated 

here as Exhibit 21. 

Also, on June 19, 1984, the County Board of Supervisors (acting as the District board) 

unanimously adopted “in concept” an “ordinance establishing in-lieu fees for on-site storm water 

detention facilities within Zone 5, to return June 26, 1984 for final adoption.” At that time, the 

County also issued a “directive to Public Works Director, working with County Counsel and 

Planning Director, to return to the Board on August 21, 1984 with an initial report and 

recommendations on procedures that the Board might consider to establish an appropriate 

assessment district in the flood control and water conservation district drainage zones to allow 

for an equitable contribution to solving the drainage problems by existing properties, as well as 

an appropriate contribution by new properties.” A copy of the County Board of Supervisor’s 

order, dated June 19, 1984, is attached and incorporated here as Exhibit 22. 

On June 26, 1984, the County passed and adopted Ordinance No. 3566, “establishing in-

lieu fees for on-site storm water detention facilities within Zone No. 5 of the District.” In that 

Ordinance, the Board expressly found, “it has been deemed to be more beneficial to the District 

and cost effective to collect an in-lieu fee from certain developments rather than have on-site 

storm water detention facilities installed by the developer as determined by the District 

Engineer.” As such, the Ordinance established an in-lieu fee of “$25.00 per 100 sq. ft. or fraction 

thereof of net new on-site and off-site impervious areas.” A copy of Ordinance No. 3566 is 

attached and incorporated here as Exhibit 23. 
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On July 9, 1984, in a letter from the City Manager, Stephen Burrell, to the County 

Director of Public Works, D.A. (Don) Porath, Mr. Burrell cited to and attached Councilmember 

Beltran’s letter (see above), and explained, “As you are aware, several homes are constructed 

over the easement between Bay Avenue and Soquel Creek. The concern expressed in the letter 

has to do with a home that was constructed over the easement several years ago, as well as other 

homes that have been built in recent times. I would appreciate it if you would review the position 

of [District] Zone 5 regarding the reconstruction of homes over the easement in the event they 

were demolished. It would seem that as long as access to the drainage facilities is maintained that 

construction of structures on the easement would not represent a significant problem.” A copy of 

Mr. Burrell’s letter is attached and incorporated here as Exhibit 24. 

On August 6, 1984, by letter response to Mr. Burrell, Mr. Porath confirmed that, pursuant 

to his discussion of the matter with County Counsel, replacement of existing structures could be 

allowed, “with the stipulation that a deed restriction be placed on the property encumbering the 

present and all future owners of the parcel with the responsibility for paying any future 

maintenance, repair or replacement costs of the drainage facility which are necessitated as a 

direct result of the structure being over the drainage easement. This restriction would have to be 

secured by an insurance policy, bond or ability to place a lien against the property.” In other 

words, property owners seeking to maintain, repair, or replace structures on properties sitting 

atop drainage facilities would be required, as a condition of project approval, to indemnify the 

County for any damages to the drainage facilities caused by such project. A copy of Mr. Porath’s 

letter is attached and incorporated here as Exhibit 25. 

On August 21, 1984, consistent with the County Board order dated June 19, 1984, the 

County accepted and filed the Public Works Director’s report on financing mechanisms for 

drainage and flood control operations and facilities. At that hearing, the Board also directed the 

County Administrative Officer, in connection with the Public Works Director and Planning 

Director, “to outline a proposed program (if funding would allow) to carry out the needed work 

in the urban areas of the County” and report back to the County Board on November 20, 1984. A 

copy of the County Board of Supervisor’s order, dated August 21, 1984, is attached and 

incorporated here as Exhibit 26.7 

 
7 In responding to Public Records Act requests (See Exhibit 6), neither the County nor the City produced all 

documents responsive to those requests, including documents relating to the Board-ordered report and meeting on 

November 20, 1984. However, the County produced numerous relevant post-1984 documents, including (1) Board 

Resolution No. 3-90Z, adopted June 22, 1990, which increased the Zone 5 fees to 40 cents per square foot with 

annual escalations of 5 cents to a maximum fee of 60 cents per square foot as of July 1, 1994; (2) Board Ordinance 

No. 1-Z, adopted January 8, 1991, establishing a Zone 5 “plan checking and permit processing fee” to be collected 

by the County building official for remodels or additions to single family dwellings ($50), remodels or additions to 

commercial structures ($50), new single family dwellings, condos, and townhouses ($150 per unit), and for new 

commercial development ($500); and (3) Board Resolution No. 2-91Z, adopted July 30, 1991, establishing 

additional Zone 5 fees as follows: “Subdivisions, minor land divisions and single family dwellings shall pay a 

drainage fee at the prevailing unit rate, with a not-to-exceed amount of $3,000 per parcel or condominium unit, for 

paged or other improved impervious areas without a roof.” A copy of the above-referenced three resolutions and 

ordinance is attached and incorporated here as Exhibit 27. 
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On September 13, 1984, as indicated in the meeting minutes, the City Council met and 

discussed the “unfinished business” regarding the “memo from City Manager regarding Noble 

Gulch Drainage easement and Zone 5 in-lieu fees.” The minutes further reflect, “Action: Council 

Member Beltram stated that he feels the response from the County resolves his concerns 

regarding this matter.” A copy of page 7 of the City Council meeting minutes, dated 

September 13, 1984, is attached and incorporated here as Exhibit 28.8 

G. Precedential, post-1984 redevelopment of parcels atop Noble Gulch drainage 

1. 419 Capitola Avenue was redeveloped without objection from the City or County, 

and the project caused no damage to the Noble Gulch drainage facility under it 

The residential property located at 419 Capitola Avenue (APN 035-131-26) sits atop the 

County’s existing Noble Gulch drainage system. In 2017, the City approved permits to demolish 

the existing residential structure and construct a new residential duplex (1,614 sq. ft.) and two 

garages (960 sq. ft.). Neither the City nor County/District objected, nor was the property owner 

required to sign an indemnity agreement of the scope the City and County now demand 

Mr. McLean sign in connection with the Project.  

Significantly, the draft “Noble Gulch Culvert Condition Assessment” report, dated 

January 22, 2024, prepared for the City by V&A Consulting Engineers, Inc., states, in relevant 

part, on page 1: “V&A was tasked with assessing the box culvert section for possible damage 

underneath 419 Capitola Avenue where construction had occurred at that property.” On page 4, 

the V&A report concludes, “No defects were observed where the [Noble Gulch Culvert] 

presumably crosses underneath the property at 419 Capitola Avenue.” A copy of the V&A 

report, dated January 22, 2024, is attached and incorporated here as Exhibit 29.9 10 

 
8 As detailed in the Project amendment section of this letter, during a meeting with Mr. McLean and Mrs. Robbins, 

City Manager, Jamie Goldstein, indicated he had sitting on his desk document from the 1980s referencing 

development limitations on properties sitting atop the Noble Gulch drainage. Despite Mrs. Robbins’ multiple 

requests to Mr. Goldstein and other City staff for a copy of the document, those requests went unanswered. 
9 On January 24, 2024, City Public Works Project Manager, Kailash Mozumder, sent the draft V&A report (which, 

in contradiction to other technical reports, found the Outfall adjacent to the Drainage Facility in “good condition”) 

via email to consultants at Pacific Crest Engineering and Sunstone Construction. Earlier in the same email chain, 

Pacific Crest Engineer’s principal civil engineer, Chris Johnson, PE, explained: “The culvert in question (shown in 

blue) runs under 427 Riverview Avenue in Capitola and discharges into Soquel Creek, with the headwall shown in 

red. We are looking for some direction as to what would be the most cost-effective type of wall for this 

environment. The home [on the Property] is already seeing some signs of distress so the installation method needs to 

be minimally evasive, which is why we are looking at helical anchors.” In a response email, Rennon Fuller, of 

Sunstone Construction, concurred with Mr. Johnson’s damage assessment. Nonetheless, in Mr. Mozumder’s email 

to Mr. Johnson and Mr. Fuller on January 24, 2024, he stated: “The attached inspection report will aid [influence?] 

your review. The inspection of the section of box culvert closest to the outfall received a good evaluation. If we 

could keep this within our team right now that would be best. Once we have your report and some decisions are 

made we can then share this information with the [Rock Solid Engineering] team working on the private property 

immediately adjacent [i.e., the Property].” (Emphasis added.) The City never shared any V&A report with anyone 

on the Project team. A copy of this email chain correspondence is attached and incorporated as Exhibit 30. 
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In response to V&A’s draft report, City Public Works Director, Jessica Kahn, sent an 

email to V&A engineer, Noy Phannavong, dated January 25, 2024, stating: “I believe the address 

that the culvert is under is 427 Riverview. Please confirm, and if this is accurate, please refer to 

the property by its parcel number 035-13-201.”  

On January 30, 2024, Ms. Phannavong responded via email to Ms. Kahn, stating: “I got 

the 419 Capitola Avenue address from [the City’s former Director of Public Works] 

Steve Jesberg in 2017. See attached e-mail. Looking back at the Google Earth image from 2017 

below, there was construction at the 419 Capitola property, which may have been Steve’s 

concern back then. However, the culvert does appear to cross underneath both properties (along 

with other properties) based on the potential alignment line I’ve drawn below. That being said 

we can reference either property in the report or not mention any property at all since there was 

no issue underneath 419 Capitola Avenue and the culvert crosses underneath multiple properties. 

Please advise.” (Emphasis added.) 

That same day, in yet another attempt to minimize or conceal facts inconvenient to the 

City, Ms. Kahn responded, “Currently, there is a proposed construction project at 427 Riverview. 

Can the report affirm that there are no observed damages or concerns regarding the culvert 

beneath the residential properties? I would like to include a reference acknowledging that the 

culvert is situated on private property.” Complying with Ms. Kahn’s directive, Ms. Phannavong 

revised the V&A report (dated January 30, 2024) by deleting all references to 419 Capitola 

Avenue and instead stating, “No significant defects… were observed where the NGC [Noble 

Gulch Culvert] crosses underneath the private properties between station 1+20 (west edge of 

Capitola Avenue) and station 3+70 (discharge point at Soquel Creek).” A copy of the updated 

V&A report, dated January 30, 2024, and the above-referenced email correspondence is attached 

and incorporated here as Exhibit 31. 

On April 9, 2024, Mr. McLean’s former counsel, Anna DiBenedetto, asked the City 

attorney about the recent redevelopment project at 419 Capitola Avenue, stating in her email: 

“As I mentioned when we spoke, I’m wondering whether the City and owner of 419 Capitola 

Avenue went down a similar indemnity/hold harmless route when that property was recently 

 
10 Also on January 24, 2024, the City Public Works Director, Jessica Kahn, sent an email to the County’s Senior 

Civil Engineer, Rachel Fatoohi, and the County’s Planning Director, Matt Machado, requesting that a photograph 

showing the damaged Outfall area (at Soquel Creek, adjacent to the Property) be removed from a forthcoming Zone 

5 Master Plan Update slideshow presentation to the County District. Ms. Kahn explained, “Regarding the 

presentation, I noticed that the image on slide 5 labeled “Methods” appears to depict the Noble Gulch outfall, which 

sustained damage in last January’s storms and has undergone only temporary repairs (current image attached). 

Additionally, this drainage way has other issues with adjacent property owners and easements. I suggest avoiding 

the highlighting of this particular visual in the presentation.” (Emphasis added.) The County complied with the 

City’s concealment request, removing the photograph from the presentation given to the County District on 

January 30, 2024 (see District Zone 5 meeting agenda and minutes from January 30, 2024) and to the City Council 

on February 22, 2024 (see City Council meeting agenda and minutes from February 22, 2024). A copy of the 

relevant email chains (including the emails on January 24, 2024, and February 21, 2024), along with the two 

versions of the presentations (with and without the photograph of the damaged Outfall at Soquel Creek adjacent to 

the Property) is attached and incorporated here as Exhibit 32.  
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redeveloped? It was a pretty hefty project and I understand that this drainage system also runs 

under that parcel. Can you check with Planning to see how that was handled before I confirm my 

Clients’ consent for me to put together a proposed indemnity agreement?” 

In response, as detailed below, City staff reviewed the 419 Capitola Avenue project—

then, with knowledge V&A concluded the project had no adverse impact on the drainage 

facility—and found no required special condition relating to the Noble Gulch drainage system. 

On April 9, 2024, in an email from the City Manager, Jamie Goldstein, to the City 

Community Development Director, Katie Herlihy, Mr. Goldstein asked, “I recall we did require 

some kind of inspection or indemnity for 419 cap ave? Is that wrong? Maybe it’s in the PW files 

if not CDD?” In response, that same day, Ms. Herlihy emailed City staff: “Hoping you can help 

me out with this. Are either of you aware of any agreements for 419 Capitola Avenue related to 

the drainage under the property from when they redeveloped the site about 6 years ago? I know I 

processed the application through PC but [do] not recall any agreements being in place or 

drainage coming up. Not sure if something was put in place during the building permit review or 

separate from the PC process.” In his response email on April 10, 2024, City staff planner, Sean 

Sesanto, explained: “It comes up in some of the building permit documents which I have 

attached. I didn’t find other related correspondence. No special condition in the FLAN.” 

Unsurprisingly, the City did not respond to Ms. DiBenedetto’s email inquiry. A copy of the 

above-referenced email correspondence and documents relating to the approved redevelopment 

of 419 Capitola Avenue is attached and incorporated here as Exhibit 33. 

On December 12, 2024, in further objecting to the City and County’s demanded 

Indemnity Agreement, Ms. DiBenedetto again brought the 419 Capitola Avenue project to the 

attention of City staff and counsel: “no County consent was required for development of the 

property located at 419 Capitola Avenue, under which the same drainage facility runs. 

Undoubtedly, if the Applicant were to request records pertaining to development of all other 

parcels in the City under which the drainage facility runs, we’d likely find that none of these 

developers over the years were required to obtain the County’s consent before building over the 

County’s drainage facility.” (See Exhibit 2.) Ms. DiBenedetto was correct. 

2. Other similarly situated parcels were developed without City/County objection 

Mr. McLean’s Public Records Act requests to the City and County (see Exhibit 6) sought 

documents relating to development of 419 Capitola Avenue (discussed above) and other 

residentially-developed parcels sitting atop the Noble Gulch drainage facilities, including 402 

Blue Gum Avenue, 404 Blue Gum Avenue, and 421 Capitola Avenue. To date, neither the City 

nor County (or District) produced any documents evidencing any drainage facility- or drainage 

easement-related City or County/District objections or demanded conditions of development 

approvals for any such parcels. As such, these other developed properties serve as precedent; the 

City’s and County’s demands in connection with the Project Application are arbitrary and 

capricious, in violation of constitutional principles of due process and equal protection. 
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H. The City and County have long failed to properly maintain and repair the public 

Drainage Facility, which “is in bad condition and does not have sufficient 

capacity to convey the flow it receives”; instead, the City and County continue 

efforts to avoid responsibility 

1. By October 1997, the County/District knew its Noble Gulch drainage facilities in 

other areas were deteriorating but failed to make necessary repairs 

In October 1997, an Infrastructure Study of the Noble Gulch (Ifland Engineers, Inc.) was 

prepared for and presented to the County, explaining, in part, the Noble Gulch drainage system, 

maintained by the District (Zone 5), showed signs of rusting. A copy of relevant excerpts of the 

Study is attached and incorporated here by Exhibit 34. More specifically, the Study explained:  

Prior to the construction of the [Pacific Cove Mobile Home] park, Noble Gulch was a 

natural drainage channel. The gulch was filled in and a 72” diameter corrugated metal 

pipe was installed to carry the storm waters from the upper portion of Noble Gulch 

northeast of Bay Avenue to Soquel Creek. [11] … The pipe invert (interior bottom) 

shows signs of rusting at the section joints. This is common in metal pipe that has been 

in place for many years. However, it appears to be repairable… This pipeline is 

maintained by Santa Cruz County Drainage District Zone 5 and therefore should not be 

a cost to the [mobile home] park owner for repairs or replacement.” (Emphases added.) 

Nearly nine years later, apparently, the recommended repairs had still not been made. On 

June 22, 2006, City Council Member Nicol, “commented on the condition of the Noble Gulch 

storm drain and said [County District] Zone 5 is seeking bids for replacement of that storm drain 

due to its deterioration.” A copy of the relevant page of the Capitola City Council Action 

Minutes—June 22, 2006, is attached and incorporated here as Exhibit 35. 

2. In 2007, the County requested a financial contribution from the City for Noble 

Gulch storm drain work; the City refused 

In a letter, dated May 16, 2007, the County’s Director of Public Works, Thomas Bolich, 

wrote to the City’s Director of Public Works, Steve Jesberg, regarding the potential replacement 

of a portion of the Noble Gulch storm drain. A copy of the letter is attached and incorporated 

here as Exhibit 36. In his letter, Mr. Bolich explained that the County recently received four bids 

for the project, and based upon the lowest bid and “the available funding in the Zone 5 budget 

for this project,” “a funding shortfall of $367,000” exists. Mr. Bolich then explained: 

In order to award the contract, we are requesting that the City of Capitola contribute as 

much of the shortfall as possible, preferably at least half of the additional cost or 

approximately $180,000. We feel that this contribution is justified in as much as the 

project is within the city limits of Capitola and is necessary to protect the residence 

 
11 Similar to the long-ago (i.e., pre-1934) downstream relocation underground of the Drainage Easement Area and 

construction of the underground Drainage Facility to replace to overground flume. 
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[sic] and the City park which are adjacent to the pipe. The park would not exist except 

for the fact that the pipe exists. The pipe was placed in what was once a continuation of 

the upstream gulch and backfilled to create what is now the park land. The requested 

contribution from the City is consistent with many other projects that are cost shared 

with Zone 5, the Redevelopment Agency, and private developers. … A commitment of 

funding from the City of Capitola will be necessary to proceed with the project now or in 

the future.” (Emphases added.) 

 In response, the City’s Public Works Director, Steve Jesberg, wrote a letter to the 

County’s Public Works Director, dated May 31, 2007. A copy of the letter is attached and 

incorporated here as Exhibit 37. In his letter, Mr. Jesberg explained, in relevant part: 

At their meeting last night the City Council for the City of Capitola chose not to 

participate in funding the Noble Gulch Storm Drain Replacement Project. The Council 

did not want to set a precedent of funding other agency projects and also believes that 

Zone 5 should seek other repair alternatives for this portion of pipeline. While we realize 

that the existing pipeline does not have the theoretical 100-year event capacity that your 

agency typically designs for, the long term history of this pipeline has no history of 

flooding and given the high price to replace it, a lower cost repair project may be 

worthwhile. (Emphases added.) 

 Thereafter, neither the County/District nor City undertook the recommended storm 

drainage project to protect persons and property in Capitola. Then came March 2011. 

3. In March 2011, a portion of the Noble Creek drainage system failed, resulting in 

significant damage to public and private properties within the City 

On March 24, 2011, a section of the Noble Gulch drainage system located near/under the 

Pacific Cove Mobile Home Park failed, resulting in the City proclaiming a public emergency on 

grounds of “extreme peril” due to “the overflowing of Noble Creek… causing major damage to 

Pacific Cove Mobile Home Park and threatening and damaging public and private properties to 

many areas within the City of Capitola.” A copy of the Proclamation of Existence of a Local 

Emergency, dated March 24, 2011, and signed by Jamie Goldstein (then, the Director of 

Emergency Services for the City and County), is attached and incorporated here as Exhibit 38. 

On March 26, 2011, the City Council adopted Resolution No. 3863, “declaring that an 

emergency condition continues to exist… pertaining to Noble Gulch creek pipeline failure and 

subsequent flooding of Pacific Cove Mobile Home Park, City Hall and Capitola Village” 

including “properties along Soquel Creek.” A copy of the Resolution is attached and 

incorporated here as Exhibit 39. 

In a Mercury News article, entitled, “Capitola Village flooded for second time in three 

days,” dated March 26, 2011, the City’s Public Works Director, Steve Jesberg, was quoted as 

saying, “The pipe was not able to keep up with the water flow.” In another news article, 

“Capitola Releases Findings on What Caused Village Flood,” dated May 31, 2011, City and 
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County officials are quoted in reporting on a dispute between the City and County as to who 

owns and is responsible for the drainage facility.12 For example, the article reports that City and 

County officials “agree” that the Noble Gulch drainage “pipe under the mobile home park is not 

part of an easement…” The article also explains, “The question of who’s going to pay for the 

replacement remains. The county has written the city a letter saying that the county isn’t 

responsible. However, [County Assistant Public Works Director, Dan] Hill acknowledges that 

talks are presently ongoing to determine who will pay what.” A copy of these news articles is 

attached and incorporated here as Exhibit 40. 

 Consistent with those news reports, in an email, on March 30, 2011, to the City Council, 

the City Manager, Jamie Goldstein, explained, “Given the unknown responsibility for the pipe 

(Zone 5 or City), it is not known who will ultimately pay for the costs to repair the pipe.” A copy 

of Mr. Goldstein’s email is attached and incorporated here as Exhibit 41.  

A week later, on April 7, 2011, Mr. Goldstein sent an email to the entire City staff, 

stating, “In the upcoming weeks and months, the City is anticipating a variety of inquiries about 

the cause of the pipe failure, who is responsible, and other questions. Many answers are not 

known and some may never be known.” (Emphases added.) A copy of Mr. Goldstein’s email is 

attached and incorporated here as Exhibit 42. 

Recall, in May 2007, the City refused the County’s request to contribute funds to repair 

the Noble Creek drainage facility, despite the City “realiz[ing] that the existing pipeline does not 

have the theoretical 100-year event capacity. Fast forward, then, to a letter to the California 

Emergency Management Agency from Mr. Goldstein, dated June 10, 2011, explaining that the 

damages sustained in the City in March 2011 were “a direct result of the 25-year storm.” A copy 

of Mr. Goldstein’s letter is attached and incorporated here as Exhibit 43.  (Emphasis added.) 

4. In 2020, the City, County, and County District entered into a “cooperative 

agreement” regarding drainage system repairs and maintenance 

On January 14, 2020, the County Board of Supervisors (whose members also serve as the 

District board) approved a “Cooperative Agreement and Reservation of Rights” between the 

City, County, and District, to, among other things, “work cooperatively toward identifying and 

pursuing sources of funding for any necessary repairs/replacements/maintenance of storm drain 

infrastructure within the City.” (Agreement, sec. 2.) A copy of the Agreement is attached and 

incorporated here as Exhibit 44.13 Significantly, the Agreement includes the following factual 

Recitals, which constitute admissions by the City and County/District: 

WHEREAS, in 1949, the City was incorporated in Santa Cruz County. 

 
12 See Santa Cruz Public Libraries: 

https://history.santacruzpl.org/omeka/items/show/121235#?c=0&m=0&s=0&cv=0 
13 For more background, see the Capitola City Council Agenda Report, prepared by the City’s Public Works 

Department, for the meeting on June 27, 2019, attached and incorporated here as Exhibit 45. 

https://history.santacruzpl.org/omeka/items/show/121235#?c=0&m=0&s=0&cv=0
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WHEREAS, in 1955, the State of California created the District for purposes of 

controlling, diverting, and disposing of flood waters in Santa Cruz County. The District 

has the statutory power to create “zones” wherein property owners in a set locality are 

taxed to create a local fund to construct and maintain specific drainage facilities. 

WHEREAS, the District is a legal entity that is separate and distinct from the County. 

WHEREAS, in 1969, the District created Zone 5 to cover 8.75 square miles within the 

County, including in Live Oak, Capitola, and Soquel. Zone 5 facilities include certain 

ditches, culverts, pipes, and water storage basins. 

WHEREAS, the District and the City have a dispute as to whether and to what extent 

the District or the City have legal control over or responsibility for certain drainage 

facilities that exist in the City. Moreover, the County contends that it has no 

responsibility for flood control within the City. 

WHEREAS, Noble Creek is a natural watercourse that runs through the County until it 

reaches the City; it thereafter continues through the City, draining into Soquel Creek and 

flowing on to the Pacific Ocean. The creek consists of both natural channel and piped 

sections. The creek runs through a portion of natural channel before it gets to Noble 

Gulch Park, a city park adjacent to Bay Avenue. There, the creek is diverted 

underground through a series of corrugated metal pipes and concrete box culverts. 

WHEREAS, the Parties recognize that critical system improvements may be required to 

maintain adequate storm drainage systems throughout the District, including within the 

geographical boundaries of the City. 

WHEREAS, the Parties recognize and acknowledge that concerns about potential 

liability for the failure of storm drainage systems throughout the City and District and 

uncertainty as to whether the City or District is legally responsible for the maintenance 

thereof could operate as a disincentive to the City or District to undertake maintenance 

or repair of certain facilities, and that this is particularly a concern if maintenance or 

repair could later be used as evidence of “ownership and control” for purposes of 

establishing liability for the future failure of said facilities. 

WHEREAS, the Parties now wish to work cooperatively toward an approach that 

facilitates projects in the City, while preserving their respective rights as to whether the 

City or the District bears ultimate legal responsibility or liability for damages or loss 

caused by potential failure of such facilities. (Emphases added.) 

 Consistent with these public agencies’ (City, County, and District) unwillingness (and 

“disincentive”) to take responsibility for these vital public drainage facilities, the Agreement also 

provides, in section 3, “The Parties agree that neither the terms of this Agreement, may be 

utilized by any Party against another as evidence of ownership, control or responsibility [of the 

drainage infrastructure] for purposes of establishing liability. … Moreover, the Parties agree that 

they are prohibited from using this Agreement or any actions completed to implement it as proof 
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or evidence that any Party has a duty or responsibility to maintain or replace any drainage 

infrastructure in the City.” 

5. Despite eliminating their “disincentive” to do so, the County and City continue to 

fail to adequately address the Drainage Facility portion of the Noble Gulch 

drainage system, despite the drainage failure and catastrophe in 2011, and despite 

the damage to the Drainage Facility and Drainage Easement Area caused by 

storms in January 2023 

By the City and County/District Agreement in 2020, the “disincentive to the City and 

County to undertake maintenance and repair” of drainage facilities in the City was ostensibly 

eliminated. Nonetheless, rather than adequately addressing the problems, the City and 

County/District continue to avoid taking responsibility for public drainage facilities in the City.  

During the 2022-23 winter storms, the Drainage Facility and surrounding areas/facilities 

sustained additional damage. Following the storm damage, the City contracted Granite Rock 

Construction to “temporarily repair the damaged pathway near the Noble Gulch Culvert.” A 

copy of the Granite Rock proposal (dated January 16, 2023) and invoice (dated March 31, 2023) 

is attached and incorporated here as Exhibit 46. Photographs of the area (before and after 

“repairs”) are attached and incorporated here as Exhibit 47. As confirmed in the City’s Right of 

Entry Agreement signed by Mr. McLean, the scope of work was to “repair the pedestrian 

pathway and eroded areas over the Noble Gulch outfall pipe,” and did not include any repairs to 

the Drainage Facility itself. A copy of the Right of Entry Agreement for the Property is attached 

and incorporated here as Exhibit 48. 

On March 23, 2023, more than six months prior to submitting the Project Application to 

the City, Mrs. Robbins sent an email to City staff requesting details regarding the City’s plans to 

permanently repair the drainage facilities damaged by the recent storms: “Joe Mclean and I are 

the new owners of 427 Riverview, over the [Drainage Facility]. We have been communicating 

with [City Public Works Project Manager] Kailash [Mozumder] on the damage that was done to 

the [Drainage Facility] after the storms this year. We are preparing to work on the house so we 

need to understand what the plans are to address the damage. I know that you had Granite Rock 

put a temporary fix in place so that the public walkway could reopen but there is still significant 

damage that needs to be addressed. We hired a soil engineer [Rock Solid Engineering] to assess 

the property and she went into the [Drainage Facility] and took photos and video that show 

further issues that need to be addressed. The summary is that about 10’ in there is a crack and 

spalting of the cement. There looks to be a previously repaired section that is also cracking now. 

About 38’ in there is a crack that goes all the way around; the bottom, sides, and top. The crack 

is allowing the water to penetrate underneath the floor of the [Drainage Facility]. We would love 

to get with you to discuss next steps. I’ve attached photos…” (See Exhibit 56, referenced below.) 

 On March 30, 2023, having received no response from City staff, Mrs. Robbins sent a 

follow-up email, again requesting to discuss the City’s plans to repair the damage to the 

Drainage Facility and surrounding area, and including links to four photographs. 
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 On April 4, 2023, City staff responded via email to Mrs. Robbins and Mr. McLean: “Last 

week City staff met with FEMA regarding this location along with several others in the City. We 

are currently awaiting funding information that will allow us to move forward with the 

permanent repair. This repair will likely require permits from several regulatory agencies and 

selecting a contractor through the public bidding process. Assuming that there is not any 

additional damage this outfall requiring emergency repair, I would expect permanent repair work 

to commence sometime within the next 3 months.” (Emphasis added.) (See Exhibit 56, below.) 

On April 21, 2023, at the City’s request, Pacific Crest Engineering submitted a proposal 

to the City “to prepare a design level geotechnical investigation for the storm damaged culvert 

and headwall at 427 Riverview Avenue.” The proposal was based, in part, on the engineering 

firm’s site visit conducted on April 20, 2023, during which the firm concluded that the Drainage 

Facility “sustained damage during the storm events of January 2023” and that the “headwall and 

culvert appear are [sic] severely cracked and weathered.” A copy of the Pacific Crest 

Engineering proposal is attached and incorporated here as Exhibit 49. The City did not disclose 

this information to Mr. McLean or Mrs. Robbins. 

On August 29, 2023, having still received no further communications from City staff, 

Mrs. Robbins again emailed City staff: “I’m following up on this last email from you. It’s been 

five months now and we’ve not heard any updates. We’re very concerned about the upcoming 

wet winter and the integrity of the [Drainage Facility]. As you know it’s impacted both of our 

properties, 425 and 427 Riverview Avenue. We’ve hired an architect, Faulkner Architects, to 

remodel 427. They have been working with the city to ensure we are compliant with regulations. 

They will be submitting detailed plans within the week with an expected break-ground 

timeframe of this next Spring. We hope that the plan is to address the flume repairs before the 

winter and our break ground timing. We’re happy to come into the office to meet if this helps. 

Please let us know!” (See Exhibit 56, referenced below.) 

 On September 5, 2023, the Project Application was filed with the City. By this time, 

more than nine months had passed since the winter storms and resulting damage to the Outfall 

and public pathway adjacent to the Drainage Facility, and more than five months had passed 

since Mr. McLean and/or his wife, Mrs. Robbins, raised their Drainage Facility-related concerns 

and informed the City of their Project plans. 

 On September 6, 2023, a City attorney emailed County Deputy Chief Administrative 

Officer and Director of Community Development & Infrastructure, Matt Machado, stating, 

“Some time has passed since we last touched base on Noble Gulch. Our most recent 

understanding is the County/Flood District was developing a plan for the repair and maintenance 

of the facility as part of the Zone 5 Master Plan and funding effort. Could you provide an 

update?” On September 7, 2023, Mr. Machado responded, in part, “Zone 5 Master Plan effort is 

wrapping up now. The Master Plan includes system needs / deficiencies and cost to repair / 

maintain. Much of the system identified in the Master Plan is not clearly owned or maintained by 

any jurisdiction. Our plan going forward is to use this cost / scope of improvements to increase 

the Zone 5 assessment. With adequate funding in place the ownership and maintenance 
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responsibilities becomes more easily resolved. … Regarding permanent repair of Noble Gulch 

storm damage, it is my understanding that the City is leading the effort for FEMA funding. The 

County is in agreement to share the local cost for this effort. Please share status on this FEMA 

effort.” A copy of this email correspondence is attached and incorporated here as Exhibit 50. 

On September 8, 2023, City staff responded via email to Ms. Robbins: “Unfortunately, 

the City will not proceed with any further repairs on the flume before this winter. During the 

process of obtaining permits for the work in [sic] this past spring and summer, it became 

apparent that the permanent repair will require engineered plans to be submitted to the 

permitting agencies for review. It is likely that the permanent repair work will not take place 

until next May, as the permitting agencies have indicated that we must wait for the lowest creek 

level to complete work in or near the water. This also applies to the City-owned bulkheads 

adjacent to the creek, which has not yet been repaired.” (Emphases added.) (See Exhibit 56.) 

On September 22, 2023, the City attorney sent an email to County counsel attorney, 

Jason Heath, stating, in relevant part, “I’m attaching the agreement between the City and the 

County from 2019 [i.e., the “Cooperative Agreement and Reservation of Rights” approved 

January 14, 2020, by the County Board of Supervisors/District Board]. Section 1 says that, 

within six months of execution, the City and County would jointly fund an inspection of Noble 

Gulch, so they could suss out repair needs. We don’t think this inspection was ever performed, 

so we’d like to do it now. Will the County still split the cost with us? The quote we’ve received 

is $30K.” A copy of this email is attached and incorporated here as Exhibit 51.  

It is unclear what substantive response, if any, the County gave to the City, as no such 

substantive email response was produced by the City or County in response to Mr. McLean’s 

Public Records Act requests, though any such email response would have been responsive to one 

or more of those and required to be produced. Nonetheless, on October 6, 2023, the City signed a 

contract with Pacific Crest Engineering, thereby accepting the proposal (dated April 21, 2023) to 

conduct a geotechnical investigation of the Drainage Facility. 

On November 5, 2023, Mrs. Robbins followed up with City staff via email: “Joe and I 

wanted to check-in to ensure we’re still on track for this repair to occur in May. I know you 

know that this winter is forecasted to be a wet one. We’re very concerned for both of our 

properties due to the large crack in the flume that compromised the integrity of the walkway and 

the front yard of 427 and would feel better knowing that there was a repair plan in place.” 

 On November 7, 2023, in emails between City staff and FEMA discussing potential use 

of FEMA funds to perform repairs, the “damage description” of the Drainage Facility, Outfall, 

and related drainage facilities in the vicinity of the Property was described as follows:  

“NOBLE GULCH / RIVERVIEW PARK: Site 1 thru 1d. 

Excessive surface water runoff damaged: 
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Site 1: 36.974294, -121.954261: Walking trail, 50 FT long x 11.5 FT wide x 5 FT deep = 106.5 

CY of unclassified fill eroded. 

Site 1a: 36.974294, -121.954261: Crushed granite walking trail: 50 FT long x 11.5 FT wide x 1 

FT deep = 21.3 CY of decomposed granite eroded. 

Site 1b : 36.974294, -121.954261: Walking trail: 20 FT long x 10 FT wide x 3 FT deep = 22 CY 

of unclassified fill eroded. 

Site 1c: 36.974294, -121.954261: Crushed granite walking trail: 20 FT long x 10 FT wide x 1 FT 

deep = 7.4 CY of decomposed granite eroded. 

Site 1d: 36.974389, -121.954480: Concrete box culvert /damaged storm outlet, 10 FT long x 6 FT 

wide x 5 FT high concrete was ‘;busted’ and undercut” 

A copy of this email correspondence is attached and incorporated here as Exhibit 52. 

On November 9, 2023, City staff responded via email to Mrs. Robbins: “Thank you for 

your email, we appreciate your patience and concern regarding the upcoming wet winter and the 

impact on your properties. The City is actively engaged in the planning and permitting process 

for the permanent repair of the outfall. Our current timeline anticipates that construction will 

take place in the spring, coinciding with the period of lowest water levels. This approach ensures 

a safe and effective repair process. We understand the importance of addressing the damage 

promptly, and we are committed to ensuring that the outfall is restored to its proper condition. 

We will keep you informed of any further developments or updates as we progress with the 

repair work.” (Emphases added.) 

 On November 10, 2023, Mrs. Robbins emailed City staff: “We are also in the permit 

process to remodel this property. We are currently working with Sean on this. The draft plan 

would be to begin with the building closest to the creek, in the Spring. It would likely give you 

access to the top of the box. When the Granite Rock guys put the temporary fix to the walkway 

in place, they indicated there was a crack about ten feet into the flume. We look forward to 

working with you on this!” (Emphasis added.) City staff did not respond to Mrs. Robbins’ email.  

A copy of this email correspondence is attached and incorporated here as Exhibit 53. 

 Meanwhile, as footnoted above, “behind the scenes” and unbeknownst to Mr. McLean 

and Mrs. Robbins: 

• On November 30, 2023, a principal civil engineer for Pacific Crest Engineering 

sent an email to Rennon Fuller (Sunstone Construction) regarding the culvert portion of the 

Drainage Facility, explaining, “The culvert in question (shown in blue) runs under [the Property] 

and discharges into the Soquel Creek, with the head wall shown in red. We are looking for some 

direction as to what would be the most cost-effective type of wall for this environment. The 

home [on the Property] is already seeing some signs of distress so the installation method needs 

to be minimally invasive, which is why we are looking at helical anchors.” (Emphasis added.) 
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• On December 20, 2023, Mr. Fuller (Sunstone Construction) responded to the 

email inquiry from Pacific Crest Engineering. In his email, Mr. Fuller explained that he visited 

the site and concluded, in concurrence with Pacific Crest Engineering’s assessment, “I think 

you’d have to reach over the top and install a tieback(s) on the existing side that hasn’t failed, 

faceplate it, and lock it off.  For the side that has failed, it’s hard to tell without opening it up to 

see if there is any viable structure left to save/repair.” (Emphasis added.) 

 

• On January 11, 2024, the above referenced email correspondence was forwarded 

to City Public Works Manager, Kailash Mozumder, asking, “Please let us know what you think.” 

 

• On January 22, 2024, V&A Engineering emailed its draft “Noble Gulch Culvert 

Condition Assessment” to the City’s Public Works Director, Jessica Kahn. As explained in that 

report, V&A consulting engineers was retained by the City to, among other things, “determine if 

the condition of the [Noble Gulch Culvert] has degraded or changed since V&A’s initial 

assessments in 2011 and 2012,” and, to assess the “box culvert section for possible damage 

underneath 419 Capitola Ave. where construction had occurred at that property.” Seemingly at 

odds with the damage assessment conclusions reached by Pacific Crest Engineering and 

Sunstone Construction, the V&A draft report indicated that the section of the box culvert 

(Drainage Facility) under the Property to Soquel Creek was “in good condition” and should be 

reassessed in 10 years. As for the portion of the Noble Gulch drainage facility running under the 

recently-redeveloped property at 419 Capitola Avenue, V&A concluded, “no defects were 

observed” in that area. A copy of the above-referenced email correspondence is attached and 

incorporated here as Exhibit 54. 

Despite the City’s knowledge of its consultants’ conclusions as described above, and 

despite numerous requests for updated information, City staff did not disclose any of this 

important information to Mr. McLean or Mrs. Robbins. 

Also, during the above referenced time period, on December 12, 2023, the County 

District Board unanimously approved an amendment to the District’s contract with its consulting 

civil engineer, Schaaf & Wheeler—originally approved by the District Board on June 16, 2020, 

six months after entering into the “Cooperative Agreement” with the City—to revise, expand, 

and complete the Zone 5 Storm Drain Master Plan Update. The staff letter report to the District 

Board explained, in part: 

“The contract as approved in 2020 would have provided the District and the City of 

Capitola with a Capital Improvement Program (CIP) and Maintenance Plan, identifying 

the needed improvements and the cost to implement the improvements. … The original 

project also included an Impact Fee Analysis task. Considering that the District already 

collects fees for new impervious areas associated with land development projects in the 

zone; that most of land development projects in the zone is redevelopment of existing 

land uses; and that new impervious area fees cannot be collected for redeveloped portion 

of sites; it was decided that conducting additional analysis is not beneficial and therefore 

the Impact Fee analysis Task is proposed to be eliminated directing the funding available 

for the task to the proposed Stormwater Fee task.” 
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The staff letter report to the District Board also includes a “financial impact” section, 

which includes, among other things, County and City cost-sharing and cost-distribution details. 

A copy of the Zone 5 agenda item ZN5-2023-7, which includes the staff letter report to the 

Board and the District Board’s approval of the Schaaf & Wheeler contract amendment on 

December 12, 2023, is attached and incorporated here as Exhibit 55. 

On January 23, 2024, Mrs. Robbins again emailed City staff asking about the status of the 

City’s planned repairs of the Drainage Facility: 

“We’re following up on the latest we’ve heard from our architect on the status of our 

building permit.  

“It appears that the date for the [Drainage Facility] repair continues to slip and with it 

progress on getting a permit to remodel the home above it at 427 Riverview. What is 

frustrating to us is that there has been zero communication from the City of Capitola to 

us personally. We hear updates second-hand or after reaching out.  

“We also heard that there is a dispute between the County of Santa Cruz and the City of 

Capitola on who is responsible for the [Drainage Facility] repair. We assumed this was 

sorted out last year after we were told of two different timeframes for the [Drainage 

Facility] repair, Spring of 2023 and Fall of 2023.  

“The initial plans for our remodel were reviewed by Capitola last Spring. After approval 

to proceed with the drawings, the plans for the remodel were submitted to Capitola on 

September 8th, 2023. We were told the review would take 30 business days which 

would have been October 20th. We’re just now hearing about this new delay that is now 

on indefinite hold. This means we cannot schedule a contractor or anything else for the 

project. I feel we’ve been more than accommodating in this year-long process. 

“We heard from our architect last week that there is a ‘five-year plan’ where the 

[Drainage Facility] will potentially be diverted to another location. We’ve never heard 

this from the city which doesn’t make sense as it runs under our home. 

“My question to you is how do we resolve these pretty massive communication issues? 

We’ve followed all of the rules, reset expectations on timelines, and have been 

extremely cooperative.  

“We’d like to have a face-to-face meeting with you all to agree on a path forward. We 

will make ourselves available at a time that works for you all. The sooner the better, 

please.” 

 On January 24, 2024, City staff responded to Mrs. Robbins via email but provided none 

of the requested information about the status of repairs of the Drainage Facility or Outfall, 

despite the City’s recently-obtained knowledge of the relevant conclusions reached by several 

consultants. Rather, the City’s update related only to the City’s communication with the Project 

Application architect (Nick Batie), stating, in part: “At this point, we want to ensure that when 

your application goes through the review process, the County will not prevent the development 
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from happening through unrealistic conditions.”14 (Emphasis added.) That same day, 

Mrs. Robbins responded via email: “We’re aware of the communication stream with Nick. My 

issue is regarding communication around the [Drainage Facility] repair that is now impacting our 

permit. We are free any time you can make yourself available. Sooner the better.” Thereafter, the 

subject of the subsequent email chain correspondence turned to which conditions the City and/or 

County would require in connection with the Project Application. A copy of the above-

referenced email chain correspondence between Mrs. Robbins/Mr. McLean and City staff, 

between March 23, 2023, and January 24, 2024, is attached and incorporated here as Exhibit 56. 

On January 30, 2024, at the District Zone 5 regular meeting, the County District Board 

approved and accepted the Schaaf & Wheeler 2023 Draft Zone 5 Drainage Master Plan.15 

On February 15, 2024, in an email from Assistant County Counsel, Justin Graham, to 

City staff and attorneys, Mr. Graham relayed County “drainage staff” comments, including, “the 

[County’s] Zone 5 master plan consultant has already evaluated the condition of the culvert. It is 

in bad condition and does not have sufficient capacity to convey the flows it receives.”16 

(Emphasis added.) A copy of Mr. Graham’s email to City and County staff and counsel is 

attached and incorporated here as Exhibit 57. Again, none of this information was timely relayed 

by the City or County to Mr. McLean or Mrs. Robbins. 

On February 20, 2024, City Public Works Director, Jessica Kahn, sent an email to City 

Public Works staff regarding “PW Staff Meeting and Project List” and attaching a spreadsheet 

entitled, “DPW Council Goals.xlsx.” In her email, Ms. Kahn stated, “Regular meeting a review 

list for Council goal setting meeting. Attached is a draft list of projects.” The attached 

spreadsheet identifies the “Noble Gulch Repairs” project, indicates the project is “identified in 

assessment” and “in progress,” and the “level of effort this fiscal year” for that project is “low.” 

A copy of that email and the relevant page of the spreadsheet is attached and incorporated here 

as Exhibit 58. 

On March 8, 2024, in an email to City staff, Mr. McLean’s land use consultant, 

Charlie Eadie, wrote, in relevant part, “We are awaiting the results of your site visit and next 

steps regarding the walkway failure and related safety concerns.” City staff did not respond. 

On March 26, 2024, Mr. Eadie sent a follow-up email to City staff, who did not respond. 

On April 2, 2024, a geotechnical investigation report “for the repair of the damaged 

culvert and headwall located on Soquel Creek at 427 Riverview” was submitted by Pacific Crest 

Engineering, Inc.” As explained in the report, “the culvert outlet and associated headwall… 

sustained damage during the storm events of January 2023. … The headwall and culvert appear 

 
14 Despite this representation, some six months later, the City and County began demanding Mr. McLean sign the 

unreasonable and unconstitutional (i.e., “unrealistic”) Indemnity Agreement. 
15 https://santacruzcountyca.iqm2.com/Citizens/Detail_Meeting.aspx?ID=2046, incorporated here by this reference.  
16 This admission by the County is consistent with the reported statement, in 2011, by the City’s Public Works 

Director: “The pipe was not able to keep up with the water flow.” 

https://santacruzcountyca.iqm2.com/Citizens/Detail_Meeting.aspx?ID=2046
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to be severely cracked and weathered, and were damaged from surface runoff and wave 

action…” Nothing in the report indicates the existing residence on the Property was a cause of 

any damage to the Drainage Facility. The report indicates that “the proposed improvements are 

feasible from a geotechnical engineering standpoint…” and given the “site constraints.” A copy 

of the geotechnical investigation report is attached and incorporated here as Exhibit 59. 

On June 10, 2024, having still received no response or additional information from City 

staff, Mrs. Robbins emailed City staff: “It’s been nearly 3 months without the courtesy of a reply 

from anyone. Are there any updates on the status of the [Drainage Facility and Outfall] repair? I 

feel like the city of Capitola has completely blown us off at this point. We’ve all but lost faith in 

the town we chose to spend the rest of our lives in. All we’ve asked for is to be kept up to date.” 

On June 17, 2024, City staff responded via email to Mrs. Robbins, ultimately explaining: 

“Until FEMA approves the expenditure of funds, establishing a reliable schedule would be 

challenging. This work would likely be constrained by conditions set forth by regulatory 

agencies, typically during the spring and/or summer when the outfall experiences the lowest 

flows. The earliest possible start date for this project would be in spring 2025.” A copy of the 

above referenced email chain correspondence is attached and incorporated here as Exhibit 60. 

Spring 2025 has come and gone, and still no permanent repairs to the Drainage Facility or 

Outfall have been performed, despite the passage of more than two years since City staff 

indicated (via email on April 4, 2023) that “permanent repair work” was expected “to commence 

sometime within the next 3 months.” Instead, only temporary “repairs”—such as placing cement 

bags into the holes—have been made.17 

IV. CITY REFUSES TO PROCESS AND/OR APPROVE THE PROJECT 

APPLICATION UNLESS MR. MCLEAN SIGNS AN UNCONSTITUTIONALLY 

EXTORTIONATE INDEMNITY AND WAIVER AGREEMENT 

A. Project Application placed “on hold” by the City, four months after it was filed 

The “Building Permit and Applications” page of the City’s website advises, “When 

considering any kind of construction on your property it is a good idea to discuss your plans with 

local building staff first. This will assist you to become aware of other permits or approvals you 

might need, such as demolition permits, minor variances and electrical permits.” 

On March 8, 2023, following the City’s advice, the architects of the originally-proposed 

Project, Greg Faulkner and Nick Batie of Faulkner Architects, met via Zoom with City Associate 

Planner, Sean Sesanto, to review the proposed Project design before preparing drawings for the 

Project Application. Mr. Sesanto expressed no concerns or objections about the Project. 

 
17 Failure to maintain the Drainage Easement Area in safe condition gives rise to Mr. McLean’s claims against the 

County/District and/or City, including for damages and injunctive relief for breach and surcharge of the 1922 

Easement Deed. 
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On July 7, 2023, Mr. Faulker and Mr. Batie again reviewed the Project with City 

planning and building staff, including Mr. Sesanto. During that meeting, City staff expressed 

support for the Project, with Mr. Sesanto explaining, “Overall, this project represents the kind of 

improvement in development along the creek that we want to see.” In reliance upon City staff’s 

comments, the Project architects proceeded with preparing the necessary Project plans and 

documents for Application submission. 

On September 5, 2023, Mr. McLean18 filed the original Project Application with the City, 

proposing to replace the existing residence on the Property with a new residence within the 

current footprint and elevated above the FEMA base flood elevation.19 In sum, the originally 

designed proposed Project would improve access to and operation of the Drainage Easement 

Area and Drainage Facility.20 A copy of the “Master Application” for the Project is attached and 

incorporated here as Exhibit 61. 

On September 26, 2023, City Public Works sent a memo to Mr. Sesanto containing 

comments on the Project Application, none of which relate to the Drainage Facility. A copy of 

the memo attached and incorporated here as Exhibit 62. 

On October 18, 2023, the Project architect called and left a message for Mr. Sesanto 

inquiring about the status of the Project Application. Mr. Sesanto did not respond. 

On October 24, 2023, the Project architect again called and left a message for 

Mr. Sesanto asking about the status of the Project Application. Again, Mr. Sesanto did not 

respond. Over the course of the next two weeks, the Project architect made no less than six 

phone calls and left multiple voicemails to City planning staff. City staff returned none of those 

messages.  

On November 1 and 6, 2023, having still received no response from City staff, 

Mr. McClean went to the City offices and spoke to Mr. Sesanto. During Mr. McLean’s 

discussion with Mr. Sesanto on November 6, 2023, Mr. Sesanto indicated he had a few questions 

for the Project architect but didn’t see any “significant issues.” 

On December 5, 2023, two months after the Permit Streamlining Act deadline to do so, 

City planning staff issued a Project Application “incomplete” letter, a copy of which is attached 

and incorporated here as Exhibit 63. The only comments in the “incomplete” letter potentially 

relating to the Drainage Facility are item #1 (“General: Clarify on the plans if there are any 

proposed structures or alterations between the existing pathway and the creek”) and item #4 

 
18 As Trustee of The Joseph McLean Jr. Trust, established March 2, 2022. 
19 The Master Application includes Mr. McLean’s signed agreement to the following: “In submitting this 

Application, I agree to defend, indemnify, and hold harmless the City of Capitola, its officers, employees, and 

agents, from and against any claim, including attorneys’ fees and litigation costs, arising out of or in any way related 

to the City of Capitola’s processing, consideration, or approval of this Application.” 
20 In 2025, due to the objections and demands of City and County staff, Mr. McLean amended the Project 

Application to propose a residential remodel instead of the originally-proposed demolition and rebuild. 
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(“Flume: Please submit a current title report of the property”). The letter identifies no issues with 

the Project due to the existing Drainage Facility. 

On January 9, 2024, more than four months after the Project Application was submitted, 

City staff, in further violation of the Permit Streamlining Act, notified the Project architect that 

the City’s review of the Project Application was “on hold to ensure the easement [issue] is 

resolved,” as “the City needs to receive assurances from the County of Santa Cruz in terms of 

allowing development over the easement.” In relaying this news to Mr. McLean, the architect 

empathized, “I don’t understand why the city did not start this conversation with the county 

months ago when we submitted our planning application.”21 Good point. 

On January 9, 2024, in response to the City’s surprise announcement, the Project 

architect sent an email to City staff, requesting a meeting to discuss the Project, and summarizing 

a “few key aspects of” the Project as follows: 

• “There is already development in the easement and on top of the culvert—the 

existing garage and residence on the property. 

• Our redevelopment proposal is driven by requirements set forth by FEMA and the 

State of California for building in a flood plain, and to make to make both the 

property and creek more resilient against extreme weather events. 

• Our redevelopment proposal reduces the structural loading on the culvert and 

makes it more accessible for current and future repairs.” (Emphasis added.) 

Later, on January 10, 2024, City staff responded via email, explaining that a further 

update would be forthcoming after the City and County attorneys meet to discuss the Project, as 

“we are trying to figure out the best path forward for the application review since there are 

multiple agencies involved.” A copy of the above cited email chain correspondence is attached 

and incorporated here as Exhibit 64. 

On January 11, 2024, Leila Moshref-Danesh, a lawyer in the City attorney’s office, sent 

an email to Assistant County Counsel, Jason Heath, a copy of which is attached and incorporated 

here as Exhibit 65. In that email, the City’s attorney states:  

As you know, our office serves as City Attorney for the City of Capitola. The City is in 

receipt of an application for the demolition and reconstruction of an existing residence 

and garage located at 427 Riverview Ave in the City of Capitola, abutting Soquel Creek. 

Importantly, the Noble Gulch culvert and drainage easement runs directly through the 

 
21 In the Staff Report (p. 1), City staff erroneously contends, “In late 2023, staff informed the applicant team that, as 

shown on the title for the project site, any new construction would potentially impact the culvert.” The City did not 

raise any drainage easement issues with Mr. McLean until January 9, 2024 (more than four months after the Project 

Application was filed) and did not notify Mr. McLean of the 1922 Easement Deed until June 12, 2024 (more than 

nine months after the Project Application was filed), in violation of the Permit Streamlining Act. Further, City 

staff’s contention—“any new construction would potentially impact the culvert” is “shown on title for the project 

site” —makes no sense. Nothing in the 1922 Easement Deed says anything of the sort. 
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property, under the existing residence (see attached title report). The property owners 

have indicated that their demo/rebuild has a raised design to achieve compliance with 

FEMA flood plain construction requirements and improve access to the drainage 

easement. The required permits include a discretionary design review and coastal 

development permit. 

Given the City and the County’s shared interest in pursuing a long-term solution for the 

culvert and the impact any construction/reconstruction could have on the 

culvert/drainage easement, we wanted to set up a meeting with you and staff as soon as 

possible to discuss the application and the best way forward. Ultimately, we think the 

solution might be an agreement between the City, County and property owner wherein 

the City agrees to process the permit application, the County provides its consent to the 

demo/reconstruction, and the property owner agrees and affirms that their structure 

could be subject to removal if necessary to complete the future culvert 

repair/replacement. The agreement would necessarily also include language wherein the 

City and County agree that, given the disputed nature of the drainage easement, the City 

does not claim or accept ownership of the drainage easement by virtue of processing of 

the permit application. 

Please let us know if you have initial thoughts on this approach and your availability 

over the next week or so for a zoom meeting to discuss. (Emphases added.) 

On February 15, 2024, Assistant County Counsel, Justin Graham, sent a response email 

to the City attorney (see Exhibit 57), stating: 

In anticipation of our meeting this afternoon, staff provided these comments: 

“This is not a project that the County or Zone 5 would typically allow, because the entire 

property and footprint of the structure is bisected by an underground culvert. If the City 

is interested in entertaining this application, County drainage staff have the following 

preliminary comments: 

1. The Applicant should be required to evaluate the condition of the culvert 

underlying the property; however, the Zone 5 master plan consultant has already 

evaluated the condition of the culvert. It is in bad condition and does not have sufficient 

capacity to convey the flows it receives. 

2. The County and Zone 5 would not permit a project like this with a culvert in 

this condition and with insufficient capacity. 

3. Per the Master Plan the required culvert size is 96” by 120”. Potentially it 

might make sense to reroute the culvert under the adjacent walkway rather than having it 

bisect the entire footprint of the house.22 

 
22 In the Staff Report (p. 1), City staff contend Mr. McLean rejected and “deemed not practical” the potential option 

to relocate the Drainage Facility to under the public pathway adjacent to and north of the Property. That contention 

is false, as the Staff Report author, City Associate Planner, Sean Sesanto, and a City attorney, Leila Moshref-

Danesh, well know. On September 26, 2024, Ms. Moshref-Danesh sent an email to Mr. McLean’s legal counsel 
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4. Applicant should be required to take steps to protect culvert during 

construction. Potentially the house foundation should be designed such that a culvert 

failure would not result in damage to the house.23 

5. The Applicants need to enter and record an agreement that runs with title that 

acknowledges the existence of and hazard of building on top of the culvert and contains 

restrictions on future use of the property that will protect the culvert (e.g. trees, 

drilling/excavation), and agrees to defend and indemnify the County, Zone 5 and the 

City. Should also include a right of access to the culvert if necessary for 

maintenance/repair by a public entity and notice when they’re going to do work that 

might impact the culvert. 

6. Indemnity agreement should extend to construction of the project. 

7. Applicant should be required to perform or contribute toward maintenance on 

the culvert.” 

On February 23, 2024, City staff met with Mr. McLean, Mrs. Robbins, and their land use 

consultant, Charlie Eadie, to further discuss the Project. During that meeting, City staff planner, 

Sean Sesanto, referenced an easement “clearly defined” in the Property deed that took “top 

priority over any structure over the easement.” In her response email on February 27, 2024, Mrs. 

Robbins asked Mr. Sesanto to provide support for his easement claims, as the Property deed to 

Mr. McLean identified no such easement. Mr. Sesanto did not respond.  

On March 8, 2024, Charlie Eadie sent an email to City staff: “Just checking on the status 

of the follow-up from our meeting on February 23. We are awaiting the results of your site visit 

and next steps regarding the walkway failure and related safety concerns. Also, we would 

appreciate a response regarding the title information provided by Terri Thacher [Robbins] 

confirming that per the easement the property owners are to be indemnified as to any damages 

due to work on the flume, which as written, is the opposite of what the City had been assuming.” 

Once again, City staff did not respond. 

 

 

 
stating, in relevant part: “I will share your desire to discuss the feasibility of relocating the flume with staff and will 

follow up with next steps.” Two weeks later, in an email from Mr. Sesanto to Mr. McLean and Mrs. Robbins, dated 

October 9, 2024, Mr. Sesanto wrote: “I am writing to inform you that your initial deposit of $5,000 for attorney fees 

(BWS) now had a balance of $312.50 at the end of September. It is my understanding that you would like [the City 

attorneys] to continue discussions with the county regarding the possibility of moving the culvert. Please let us know 

if you would like us to proceed and have a meeting setup with the County.  If so, please bring an additional deposit 

of $3,000 to cover costs for continued negotiations.  We will continue to monitor the deposit on a monthly basis.” 

(Emphasis added.) Ultimately, discussions regarding the potential relocation of the Drainage Facility were dropped 

not because the relocation was “deemed not practicable” by Mr. McLean, but because the County and City wanted 

Mr. McLean to pay to relocate the County’s Drainage Facility. 
23 The Project plans and proposed condition of approval 32 comply with this requested requirement. 
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B. The City and County demand that Mr. McLean sign an unconstitutionally 

extortionate Indemnity Agreement 

1. Mr. McLean’s proposed Indemnity Agreement (Indemnity Draft 1) 

Having received no responses from City staff to numerous emails, Mr. McLean retained 

attorney Anna DiBenedetto to assist with the Project Application process. On April 25, 2024, via 

email, Ms. DiBenedetto submitted a two-page draft Indemnity Agreement (“Indemnity Draft 1”) 

to City and County staff. Indemnity Draft 1 provides that Mr. McLean agrees to indemnify the 

City and County from and against damage “caused to the flume” (i.e., the Drainage Facility) by 

the Project. (Emphases added.) A copy of Ms. DiBenedetto’s email and Indemnity Draft 1 is 

attached and incorporated here as Exhibit 66. 24 

2. The City’s and County’s expanded Indemnity Agreement (Indemnity Draft 2) 

On May 17, 2024, via email, the City’s counsel sent the County’s counsel the City’s 

proposed redline revisions to Indemnity Draft 1 (“City Redline 1”), which, among other things, 

adds references to the 1922 Easement Deed and Drainage Easement, and cites several facts, 

including, “ownership of the Drainage Facility is currently in dispute… between the City, 

County…,” and “no permanent repairs have been made” to the Drainage Facility. City Redline 1 

also significantly expands Mr. McLean’s “indemnity” obligations to include damages “caused to 

the McLean Property… as a result of the ongoing operation, maintenance, repair, and 

replacement of the Drainage Facility in perpetuity.” (Emphases added.) Finally, City Redline 1 

provides, “any construction or work conducted on or above the Easement may be subject to 

removal at the sole discretion of the City, County, or District, and Property Owner shall not be 

entitled to any compensation as a result.” (Emphasis added.) A copy of City Redline 1, along 

with the transmittal email, is attached and incorporated here as Exhibit 67. 

Later, on May 17, 2024, via email, the County’s counsel sent the City’s counsel the 

County’s proposed further redline revisions to Indemnity Draft 1 (“County Redline 1”). Among 

other things, County Redline 1: 

• Expands upon the nature of the Easement Facility “dispute” between the City and 

County, explaining, the dispute relates to “which of them owns and is responsible 

for the maintenance of the [Drainage] Facility.”  

• Adds, “the [Drainage] Facility is not actively maintained by any Party.”  

 
24 Indemnity Draft 1 is consistent with the indemnity agreement contained in the Master Application for the Project, 

signed by Mr. McLean more than two years ago: “In submitting this Application, I agree to defend, indemnify, and 

hold harmless the City of Capitola, its officers, employees, and agents, from and against any claim, including 

attorneys’ fees and litigation costs, arising out of or in any way related to the City of Capitola’s processing, 

consideration, or approval of this Application.” 
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• Adds, “one or several of the Public Entities [i.e., City, County, Zone 5] have the 

right to access the [Drainage] Facility pursuant to the terms of the Drainage 

Easement” to perform “Maintenance Activities.” 

• Expands the proposed terms of Mr. McLean’s indemnity (i.e., waiver), stating, 

“McLean shall not be entitled to any compensation from any of the Public Entities 

for any such Maintenance Activities regardless of the impacts such Maintenance 

Activities might have on the Property.”  

Ironically, County Redline 1 cites to “basic principles of fairness” in an attempt to justify 

the City’s and County’s legally unsupported and unconstitutional indemnity and waiver 

demands. A copy of County Redline 1, along with the transmittal email, is attached and 

incorporated here as Exhibit 68. 

Nearly one month later, on June 12, 2024—nearly 15 months after Mr. McLean and 

Mrs. Robbins first informed the City of their Drainage Facility/Outfall concerns and of their 

proposed Project—the City emailed Mr. McLean’s then-counsel the City- and County-revised 

Indemnity Agreement (“Indemnity Draft 2”), which, for the very first time, identified the 1922 

Easement Deed as a basis for the City’s and County’s Project-based objections and demands. In 

that email, the City’s attorney explained: “Given the novel nature of the project and the 

complexities associated with the culvert, we had to expand fairly significantly upon your original 

draft, but the outcome is an agreement that will ultimately allow the City to process [the Project 

Application].” (Emphases added.) 25 A copy of Indemnity Draft 2 and the two transmittal emails 

is attached and incorporated here as Exhibit 69. 

On June 21, 2024, in an email to City staff, Mrs. Robbins asked: “We received the city’s 

proposed indemnification for the remodel/demo project we’ve been trying to get through the 

permitting process. We are left to assume that the design, where we raise the living space above 

the easement on pylons, is at the root of why you want us to be caretaker of the ‘facility’. Can 

you please confirm this?” 

On June 24, 2024, via email, City staff responded, in relevant part: “I will reach out to 

legal (City and County) and get back to you.” 

On June 27, 2024, via email, City staff responded, demanding, as a condition of the 

City’s further processing of the Project Application, that Mr. McLean pay $9,906.50 to the City 

to cover the City’s attorney’s fees, including those incurred to review the Project and draft 

Indemnity Draft 2. 

 
25 From Mr. McLean’s perspective, the only “complexities associated with the culvert” are those arising from the 

County’s and/or City’s ongoing failures to properly maintain it and from the City’s and County’s inability (due to 

lack of any legal basis) to successfully bully Mr. McLean into assuming what is squarely a public obligation. Indeed, 

the contention, “we had to expand fairly significantly” the Indemnity Agreement is self-serving and contrary to the 

relevant history, evidence, and law.  
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In response, on July 10, 2024, Mr. McLean and Mrs. Robbins sent an email to City staff, 

explaining, in part:  

“We do not feel that we are legally obligated to sign the City’s proposed indemnity 

agreement [i.e., Indemnity Draft 2] prepared after our attorney sent to the City a very 

reasonable agreement [i.e., Indemnity Draft 1] that indemnified the City for any harm 

caused to the City’s flume as a result of our proposed project. Nor are we obligated to 

reimburse the City for thousands of dollars in attorney’s fees supposedly incurred by the 

City for its attorneys to prepare a completely new indemnity agreement that places 

100% responsibility for the City’s flume and drainage system that underlies our property 

on us, in perpetuity, (even after we no longer own the property) as well as future owners 

of our property.” 

Once again, City staff did not respond.26 

On July 18, 2024, having received no response to her June 1st email, Mrs. Robbins sent 

another email to City staff, summarizing the Permit Application history and explaining, in part, 

“If we don’t hear from you by 5pm tomorrow, we’ll consider the application denied and start the 

appeal process with the planning commission. … To date, we have spent nearly $200K on an 

architect to design a home that takes the [Drainage Facility] well into consideration, soil reports, 

structural engineers, etc. to include in the application based on the communications [from the 

City] to go ahead and move forward. We love Capitola and we’re so disappointed.” A copy of 

the above referenced email chain correspondence, between June 21 and July 18, 2024, is 

attached and incorporated here as Exhibit 70. 

3. The City confirms its refusal to process or approve the Project Application unless 

Mr. McLean signs the City/County-demanded Indemnity Agreement 

On July 31, 2024, in a letter to Mr. McLean, the City’s legal counsel explained, 

construction of the Project (as proposed in the Application), “requires permission from the City, 

County and Zone 5” because, “given the [Drainage] Easement and [Drainage] Facility’s location 

(transversing the Property), the City would not typically approve any construction on the 

Property.”27 The City’s legal counsel further explained, the Application is “incomplete,” 

including due to “the lack of an executed Indemnification Agreement” signed by Mr. McLean to 

indemnify the City, County and Zone 5 not only for (as is standard), “damage to the Facility, 

Property, or surrounding properties caused by your Project,” but also (unconstitutionally) for, 

“damage to your Property caused by the [Drainage] Facility.” (Emphases added.) A copy of the 

above referenced letter is attached and incorporated here as Exhibit 71. 

 
26 Correctly, the City later withdrew its request for payment of $9,906.50 for attorneys’ fees. To date, Mr. McLean 

has paid $5,000 to the City for City attorneys’ fees, as demanded by City staff via email on August 8, 2024. 
27 By this email, it appears City staff adopted and parroted the County’s position stated five months earlier in an 

email from the County Counsel’s office to City staff and attorneys on February 15, 2024. (See Exhibit 57.) 
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On August 1, 2024, in a letter to Mr. McLean, City staff confirmed the Application (filed 

nearly 11 months prior) was “incomplete” and would not be further processed unless and until 

Mr. McLean complied with the City’s additional demands. As relevant here, the City explained 

and demanded: “Flume/Culvert. The property is subject to an existing easement with an active 

public agency-owned drainage facility (Grant Deed recorded in Volume 315 [sic, 314], page 192 

[sic, 191] of the Santa Cruz County records.). To the satisfaction of City and County of Santa 

Cruz, the applicant must indemnify and hold harmless the City, County of Santa Cruz, and Santa 

Cruz County Flood Control and Water Conservation District – Zone 5 with respect to the 

operation and maintenance of the easement and drainage facility and possible impacts to the 

project.” (Emphases added.) A copy of the above-referenced letter is attached and incorporated 

here as Exhibit 72. 

4. Mr. McLean again reasonably revises the proposed Indemnity Agreement, again 

deleting its unreasonable and unconstitutional terms (Indemnity Draft 3) 

On August 8, 2024, via email, Mr. McLean’s former counsel sent an email to City’s and 

County’s respective legal counsel, attaching a further revised draft of the proposed Indemnity 

Agreement (“Indemnity Draft 3”). Indemnity Draft 3 deletes the City’s and County’s proposed 

terms that conflict with California easement law and the California and United States 

constitutions, including terms that would make Mr. McLean responsible for the public Drainage 

Facility and waive Mr. McLean’s rights to claims against the City or County for “any damage 

caused to the Property by the present or future condition of the [Drainage] Facility.” A copy of 

Indemnity Draft 3, and the transmittal emails, is attached and incorporated here as Exhibit 73. 

5. The City and County renew their demand that Mr. McLean sign a 

disproportionate and extortionate Indemnity Agreement (Indemnity Draft 4) 

On August 21, 2024, via email, the City’s counsel sent the County’s counsel the City’s 

proposed redline revisions to Indemnity Draft 3 (“City Redline 2”), rejecting Mr. McLean’s 

reasonable revisions and deletions, and adding that the agreement “is required by the City in 

order to continue processing the [Project] Application.” A copy of City Redline 2, and the 

transmittal email, is attached and incorporated here as Exhibit 74. 

On August 23, 2024, via email, the County’s counsel sent the City’s counsel the County’s 

proposed further redline revisions and margin comments to Indemnity Draft 3 (“County Redline 

2”). A copy of County Redline 2, and the transmittal email, is attached and incorporated here as 

Exhibit 75. Among other things, County Redline 2: 

• Rejects the City’s revised description of the Drainage Facility and contends, in a 

margin comment, the existing underground Drainage Facility is not within the Drainage 

Easement Area described in the 1922 Easement Deed: “We disagree with this modification. As 

you recall, a key issue for the County/Zone 5 is that the easement creates a right to convey water 

in an open channel (like a flume or ditch). An underground culvert is not within the scope of 

those [1922 Easement Deed] rights.” (Emphasis added.) This, despite that the County’s stated 
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basis for demanding Mr. McLean sign the County-proposed Indemnity Agreement is pursuant to 

the County’s asserted rights under the 1922 Easement Deed. 

• Adds, “the [Drainage] Facility is not maintained by any Party due to the 

ambiguity in its ownership.” Again, this, despite the County’s expressly-claimed rights under the 

1922 Easement Deed and voluntarily-assumed obligations pursuant to the Zone 5 resolutions. 

• Confirms agreement with the City’s insistence that Mr. McLean waive any claims 

against the City or County for “any damage caused to the Property by the present or future 

condition of the [Drainage] Facility.” 

• Re-adds section 7.2: “In making the promises in this Agreement, Owner 

specifically acknowledges and agrees that but for the presence of the Culvert resulting in a 

covered rather than an open water channel on the Property, and given the Culvert’s position on 

the Property, the existing single-family residence on the Property could not have been 

constructed.” In other words, but for the relocation underground of the Drainage Easement Area 

more than 90 years ago, the long-existing residence on the Property could not have been 

constructed. True, as with several other properties similarly situated atop Noble Gulch drainage 

facilities (e.g., 419 Capitola Avenue, 421 Capitola Avenue, 402 Blue Gum Avenue, and 404 

Blue Gum Avenue) developed and redeveloped without “a squeak of objection or comment from 

the County regarding the building of permanent structures over the easement.” 

• Re-adds section 7.4: “In making the promises in this Agreement, Owner 

acknowledges and agrees that the presence of a single-family residence on the Property 

substantially increases the difficulty of the Public Entities accessing the Facility and the cost of 

performing Maintenance Activities, including potential future upgrade and replacement of the 

Culvert.” This proposed term contradicts the conclusions in Pacific Crest Engineering’s 

geotechnical investigation report (April 2024), “the proposed improvements are feasible from a 

geotechnical standpoint” despite the “site constraints.” (See Exhibit 59.) This proposed term also 

ignores that, as explained to City staff by Mr. McLean and Mrs. Robbins, the Project Application 

would have demolished the existing residence, thereby providing improved access to repair or 

replace the Drainage Facility prior to construction of the new home proposed by the Project 

Application, which new house would have been elevated off the ground, resulting in greatly 

improved access to the Drainage Facility and Drainage Easement Area. 

On September 3, 2024, via email the City’s counsel sent the County’s counsel the City’s 

further revisions to Indemnity Draft 3 (“City Redline 3”). A copy of City Redline 3, and the 

transmittal email, is attached and incorporated here as Exhibit 76. Among other things, City 

Redline 3: 

• Accepts the County’s rejection of the City’s revised proposed description of the 

Drainage Facility, the basis for the County’s rejection, as explained in a margin comment, being 

the existing underground Drainage Facility is not within the Drainage Easement Area originally 

described in the 1922 Easement Deed. (See Exhibit 75.) 
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• Complies with the County’s requested characterization of the Drainage Facility 

and Drainage Easement Area by, as explained by the City’s counsel in a margin comment, 

“Remov[ing] reference to underground facility,” in attempt to ignore that the Drainage Facility is 

not within the Drainage Easement Area described in the 1922 Easement Deed. 

• Confirms “the [Drainage] Facility is not maintained by any Party.” 

• Confirms, “as both a completeness item for processing the Application, and 

condition to approval of the Application, the City is requiring McLean to obtain permission from 

the Public Entities to erect a structure on top of the Drainage Easement,” and that “the Public 

Entities are requiring McLean and future Owners of the Property to agree to indemnify, defend 

and hold harmless the Public Agencies from… (2) any damage caused to the Property by the 

present or future condition of the Facility, or due to the Property being located over the 

underground [Drainage] Facility.” (Emphasis added.) 

Later, on September 3, 2024, nearly one month after the City and County received 

Mr. McLean’s Indemnity Draft 3, the City’s legal counsel emailed Mr. McLean’s then-counsel 

another revised proposed draft of the demanded Indemnity Agreement (“Indemnity Draft 4”) 

containing redline revisions and margin comments from the City’s and County’s respective legal 

counsel. A copy of the Indemnity Draft 4 is attached and incorporated here as Exhibit 77. 

Indemnity Draft 4 includes the following relevant recitals, each of which constitute 

intended admissions by the City and County that, among other things, (1) the City and County 

dispute which entity/entities is/are responsible for the “Facility”/”Drainage Easement”; (2) the 

Drainage Facility is “not maintained” by the City or County; (3) “no permanent repairs have 

been made” to the Drainage Facility by the City or County; and (4) under the ruse of “basic 

principles of fairness,” the City will agree to process, but not necessarily approve, Mr. McLean’s 

Application, but only if Mr. McLean (on his behalf, and on behalf of successor owners of the 

Property) first assumes the City’s and/or County’s responsibility for the unmaintained public 

Drainage Facility: 

WHEREAS, the Flume is believed to be located within the bounds of an easement created 

by a Grant Deed dated May 10, 1922 and recorded in the Official Records of Santa Cruz 

County on July 11, 1922 in Volume 314 at Page 193 of the Deeds of Santa Cruz County 

Records (“Grant Deed”), granting to the County of Santa Cruz (“County”) a permanent 

eight foot wide easement and right of way to “construct, maintain, operate, repair and 

renew a drainage ditch, canal or flume, for the purpose of conveying storm and drainage 

water (from the most easterly boundary of the property hereinafter described to the Soquel 

Creek),” and including all necessary and convenient means of ingress and egress thereto 

(“Drainage Easement”). A copy of the Grant Deed is attached hereto as Exhibit C; 

WHEREAS, for purposes of this Indemnity Agreement, “Flume” refers to the portion of 

the [now non-existent overground] flume traversing the McLean Property and “Drainage 

Easement” refers to the portion of said drainage easement traversing [under] the Property; 
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WHEREAS, at an indeterminate point in time the Flume was converted into a culvert 

(“Culvert”), which Culvert underlies the Property within the bounds of the Drainage 

Easement; 

WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 

referred to herein as the “Facility” and any reference to “Facility” refers to that portion of 

the Facility traversing the McLean Property; 

WHEREAS, City, County, and the Santa Cruz County Flood Control and Water 

Conservation District- Zone 5 (“Zone 5”) are sometimes collectively referred to herein as 

“Public Entities”; 

WHEREAS, City, County, Zone 5 and McLean are sometimes collectively referred to 

herein as the “Parties” and individually as “Party”; 

WHEREAS, one or more of the Public Entities may have an interest in any part or all of 

the Facility, and there is a dispute between them as to what the nature of their respective 

interests may be, but it is the Parties’ intent to leave the determination of those interests 

unresolved by the execution of this Agreement; 

WHEREAS, the Facility is not maintained by any Party; 

WHEREAS, the Public Entities have previously made temporary emergency repairs… but 

no permanent repairs have been made;” 

WHEREAS, on or about August 31, 2023, McLean submitted Application No. 23-0400 

(“Application”) for a coastal development permit and design review (the “Required 

Approvals”) to demolish the existing two story single family residence at the Property and 

construct a new residence within the same footprint, with the first-floor of the new 

residence to be elevated above the Federal Emergency Management Agency (“FEMA”) 

base flood elevation; 

WHEREAS, on ____, [sic] 2024, McLean submitted a modified project application 

consisting of an interior and exterior remodel, including the existing detached garage and 

construction of a new second floor living space, reinforcement of existing foundation with 

potential new footings, and a new second story enclosed bridge to connect the primary 

residence to the proposed living space above the garage, resulting in an approximate 2,625 

sf, 3 bedroom, 2 and ½ bath two story single family residence (the “Project”); 

WHEREAS, as both a completeness item for processing the Application, and condition to 

approval of the Application, the City is requiring McLean to obtain permission from the 

Public Entities to erect a structure on top of the Drainage Easement (the “Clearances”); 

WHEREAS, in order to provide the Clearances, the Public Entities are requiring McLean 

and future Owners of the Property to agree to indemnify, defend and hold harmless the 

Public Agencies from (1) any damage caused to the Facility by the Project, and (2) any 
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damage caused to the Property by the present or future condition of the Facility, or due to 

the Property being located over the underground Facility; 

WHEREAS, all Parties acknowledge that the residential construction in the Application 

would not normally be considered as presented given the presence of the Facility lying 

below and transversing the Property, but given that McLean purchased an existing single-

family home on the Property overlying the Facility, has been living on the Property for a 

number of years, and the Project proposes merely to demolish and reconstruct within the 

same footprint the existing single-family home located on the Property, basic principles of 

fairness allow the City to consider the Application in exchange for the promises McLean 

has made in this Agreement; 

WHEREAS, it is the intent of the Parties that this Agreement will allow the City to process 

the Application for the benefit of McLean, but that execution of this Agreement will not 

guarantee the approval of the Project or the Application or otherwise bind the City in any 

way to any future approval of the Application]; and 

WHEREAS, the Parties agree that execution of this Agreement does not resolve the 

ownership of the Facility, or prejudice any rights or affirmative defenses that the Public 

Entities may have relating to determination of the ownership of the Facility or the Public 

Entities’ respective rights and responsibilities in the Property or Facility. (Emphases 

added.) 

6. Mr. McLean refuses to sign the City/County-demanded Indemnity Agreement 

On October 25, 2024, Mr. McLean notified the City, via email, that he would not sign the 

City/County-demanded Indemnity Agreement (i.e., Indemnity Draft 4). A copy of Mr. McLean’s 

email is attached and incorporated here as Exhibit 78. In his email, Mr. McLean explained:  

“After spending considerable time and money on back-and-forth negotiations regarding 

the Indemnity Agreement, we have decided that we are not comfortable (nor legally 

obligated) to give the City any more indemnity than what it already has pursuant to the 

language in the Application… We cannot sign something that releases the City and 

County from its liability for a public culvert that has clearly not been repaired or 

maintained for some time. We also never understood why we would have to indemnity 

the County for a public easement for which it claims no responsibility and has nothing to 

do with approval of our project being built within the City of Capitola. We understand 

that refusing to sign the agreement means the City will not further process our 

application, therefore deeming it incomplete again. We take that to mean our application 

is denied. Assuming that to be the case, please let us know immediately so that we can 

start the administrative appeal process.” 

On October 30, 2024, having received no response, Mr. McLean’s wife, Terri Robbins, 

again emailed City staff: “Can you provide an update when we can expect the denial letter?” 
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On November 4, 2024, more than 14 months after the Project Application was filed, the 

City’s planning director emailed Mr. McLean to announce a change of course, explaining: “We 

have reviewed the information provided and have determined that your application for a Design 

Review and Conditional Use Permit is complete. Please be advised that staff will be 

recommending that your project be subject to conditions of approval requiring you to obtain 

consent from the easement holder(s) to construct your project, and that you enter into an 

indemnification agreement with the City, both prior to obtaining a building permit to construct 

within the easement.” A copy of the above referenced email correspondence is attached and 

incorporated here as Exhibit 79. 

 On November 7, 2024, City planner, Sean Sesanto, sent a follow-up email to 

Mr. McLean, asking whether he intended on revising the Project (stating, “you had previously 

indicated that you may be revising the plans and/or changing architects”) and offered a design 

review meeting. On November 12, 2024, in his email response to Mr. Sesanto, Mr. McLean 

explained, in part, “Unfortunately, we are not prepared to get in front of the city on either of 

those dates. We did not feel comfortable investing any more money into an updated design given 

the friction we’ve experienced thus far. In June we asked if an updated design, that would be 

more of a remodel, would be considered. We never got a response.” That same day, Mr. Sesanto 

responded via email, in relevant part, “In my call last week with Dan Gomez, he indicated FUSE 

would like to draft plans and resubmit under the existing application, as Katie said. If the 

resubmittal revises the scope of work as well, that is fine. A less intensive scope of work would 

be preferred by staff but to [sic] still expect conditions of approval referenced in Katie’s 11/4 e-

mail.” A copy of this email correspondence is attached and incorporated here as Exhibit 80. 

Thereafter, more discussions occurred between Mr. McLean (directly and via counsel) 

and City and County staff regarding the demanded Indemnity Agreement and City’s insistence 

that Mr. McLean pay additional fees to the City for the City attorney’s time in drafting the 

agreement. Following up on those discussions, on December 12, 2024, Mr. McLean’s then-

counsel (Anna DiBenedetto) emailed City staff, as detailed above in the Executive Summary, 

explaining that “County consent is not required” for the City to process and approve the Project 

Application, and that “The City and Applicant already have an indemnification agreement in 

place protecting the City.” (See Exhibits 2 and 61.) 

A week later, on December 19, 2024, the City’s counsel’s response email to 

Ms. DiBenedetto cited “public health” and “safety” (i.e., the “good reason”) and confirmed the 

City is “requiring at minimum that [Mr. McLean] agree to indemnify/hold the City harmless and 

waive the ability to sue for damages to the project,” and, “we will continue to recommend the 

City require the conditions of approval requiring County permission and indemnification/waiver 

of damages for the City,” consistent with the “real reason” unrelated to “health and safety.”28 A 

copy of the City attorney’s email is attached and incorporated here as Exhibit 81. 

 
28 See J.P. Morgan “good reason/real reason” quote in Executive Summary above. See also City staff’s attempted 

justification in the Staff Report (p. 1), “The purpose of the [Indemnity Agreement] was to streamline the approval 

process for the applicant.” (Emphasis added.) 
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7. Despite revising the scope of the Project (from demolition/rebuild to a remodel), 

the City and County continue to demand the Indemnity Agreement 

On January 22, 2025, Mr. McLean, Mrs. Robbins, and their new architect, Dan Gomez 

(Fuse Architects), met with the City Manager and Community Development Director to discuss 

potentially reducing the scope of the Project from a demolition/rebuild to a residential remodel. 

City Planning Commissioner and Fuse Architects’ Senior Project Designer, Courtney 

Christiansen, also attended the meeting and took notes. A copy of Ms. Christiansen’s “meeting 

minutes,” dated January 23, 2024 [sic, 2025], is attached and incorporated here as Exhibit 82. 

During that meeting, Mr. Goldstein noted the existence of a document from the 1980s 

that “has been on my desk for quite some time” and references exceptions and limitations to 

development on properties that sit atop the Noble Gulch drainage facilities. Mr. Goldstein also 

noted the ongoing dispute between City and County as to which of them is responsible for the 

Drainage Facility. Mrs. Robbins expressed concern about someone getting hurt, and getting sued, 

due to the hazardous conditions created by the City/County failures to maintain the Drainage 

Easement Area. Astonishingly, Mr. Goldstein responded, “getting sued is likely the only way the 

City and County will resolve who owns the easement.” Following Mr. Goldstein’s premonition 

(which, unfortunately, may soon come to pass), Ms. Christiansen left the meeting. 

On February 7, 2025, Mrs. Robbins emailed Mr. Goldstein and Ms. Herlihy: “We’re 

following up on our meeting from a couple of weeks ago. Jamie, can you share the document 

you referenced from the 1980’s that references the exceptions and limitations on development 

associated with our property?” A copy of that email is attached and incorporated here as Exhibit 

83. City staff did not respond to Mrs. Robbins’ request. Mr. McLean reasonably believes Mr. 

Goldstein was referring to the documents from 1984 discussed above (including, particularly, 

Mr. Porath’s letter, dated August 6, 1984) (see Exhibits 19-26, and 28), and that City and County 

staff ignore or misinterpret those documents, as nothing in the 1984 correspondence or decisions 

supports the waivers and scope of indemnity the City and County demand of Mr. McLean.  

Nonetheless, the City continues to demand Mr. McLean sign an unreasonable and 

unconstitutional indemnity and waiver agreement, including, as explained in City Planning 

Director Katie Herlihy’s email to Mr. McLean and Mr. Robbins on March 10, 2025: “The 

changes [to the demanded Indemnity Agreement] would stipulate that the City/County are not 

liable for the additional value of improvements as we had discussed during the meeting at Fuse 

[on January 22, 2025].” Worse, as explained in Ms. Herlihy’s email, “In order to proceed we will 

need an additions [sic] $3,000 deposit to cover the cost of attorney/staff time.” A copy of Ms. 

Herlihy’s email is attached and incorporated here as Exhibit 84. 

On September 23, 2025, as noted in the Staff Report (p. 2, Attachment 4), “Staff met with 

the property owner and their attorneys to discuss proposed conditions of approval related to the 

culvert.” City staff failed to disclose that, during the meeting, the City’s staff and attorney were 

repeatedly asked to provide legal authority establishing the City’s power to impose conditions 33 

and 35, and that their explanations were nonresponsive, inadequate, and unpersuasive. 
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V. LEGAL ANALYSIS 

A. The City’s and County’s conduct is coercive and extortive, in violation of 

California law and the California and U.S. constitutions 

As consistently evidenced in documents obtained through Public Records Act requests 

(see Exhibit 6), the City’s and County’s conduct with respect to the Project and Application—

including effectively holding the Project and Application hostage unless and until Mr. McLean 

inadvisedly agrees, by signing an adhesive/one-sided Indemnity Agreement, to assume full 

responsibility for the admittedly unmaintained Drainage Easement Area (including the Drainage 

Facility) and pay the City’s attorneys’ fees for the “privilege”—is nothing short of an 

unconscionable and coercive attempt to disproportionately shift what are undisputedly public 

burdens onto a private property owner/citizen. Extortion is another legally apt description, as is 

prejudicial abuse of discretion, and breach of the Drainage Easement. 

More specifically, the City and County’s demands are, among other things, wholly at 

odds with California easement law, and repugnant to the California Constitution (Art. I, Sec. 19) 

and the Fifth and Fourteenth Amendments of the U.S. Constitution, including under the well-

established “unconstitutional demands doctrine,” and constitutional principles of “essential 

nexus” and “rough proportionality,” applicable to land use permits. In addition, the City’s and 

County’s conduct and demands in connection with the Project Application (in light of previously 

approved development of the Property and other properties in Capitola lying atop the County’s 

drainage facilities) are arbitrary and capricious, in violation of constitutional principles of equal 

protection and due process. (See, e.g., G & D Holland Constr. Co. v. City of Marysville (1970) 

12 Cal.App.3d 989, 944.) It appears the City and County are unaware of, misunderstand, or 

disregard these legal protections afforded Mr. McLean. None bode well, to say the least. 

B. The City’s and County’s claimed easement rights and demanded Indemnity 

Agreement are contrary to California easement law 

1. California easement law: a primer 

As repeatedly explained to the City and County during this Project Application process, 

the rights of an easement owner are restrictive and the rights of the owner of the real property 

burdened by the easement (i.e., the servient tenement) are residual. Thus, the easement owner 

possesses only those rights established by its creation (e.g., the easement deed); all other 

property rights and uses remain with the property owner. Said another way, the rights and duties 

of the easement owner and the servient tenement owner are correlative. (See, e.g., Miller & Starr, 

Cal. Real Estate, 4th ed. (June 2024), Vol. 6, Ch. 16, Easements, § 15:63; Civil Code § 806: “The 

extent of a servitude is determined by… the nature of the enjoyment by which it was acquired.”) 

The rules applicable to the use of easements also apply to owners of subsurface 

easements for pipelines and similar uses, meaning such uses must not be inconsistent with the 

enjoyment of the surface use by the servient tenement owner. (Id. § 15:61.) As such, when 
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exercising easement rights, the easement owner must give due regard to the rights of the servient 

tenement owner, must use the easement in the manner that imposes the least burden on the 

servient tenement owner, and cannot do anything that causes unreasonable injury to the servient 

tenement or interferes with the servient tenement owner’s use of the property. (Id. § 15:66.) 

Relatedly, an easement owner has not only the right to maintain and repair the easement 

area, but the legal duty to keep it in a safe condition to prevent injury to the servient tenement, 

the servient tenement owner, and third persons. Conversely, absent an agreement to the contrary 

(and none exists here), the servient tenement owner has no legal obligation to maintain or repair 

the easement area. (Id. § 15:67.) The easement owner’s duty to maintain the easement area also 

extends to a city or other public agency that has accepted the easement. (Id.) 

Finally, importantly, an instrument creating an easement, such as the 1922 Easement 

Deed, is subject to the same rules of interpretation applicable to written contracts, beginning by 

looking to the plain meaning of the words in the deed. (Civil Code §§ 1066, 1067.) 

2. The County, as title owner of the Drainage Easement, has limited rights to use the 

Property, and is legally responsible for maintaining the Drainage Easement Area 

in safe condition to avoid injury to persons and the Property 

On May 17, 1922, the County, formally and in writing, accepted the 1922 Easement 

Deed, establishing the County is the Drainage Easement owner.29 City staff acknowledge these 

facts. (Staff Report, pgs. 1, 5.) The County’s Drainage Easement rights are limited to conveying 

storm and drainage water from the Noble Gulch through the Property into Soquel Creek. All 

other rights, including the right to develop, use, and enjoy the Property, remain with Mr. 

McLean, as the 1922 Easement Deed contains no terms to the contrary. 

In addition, as the Drainage Easement owner, the County is legally obligated to maintain 

the Drainage Easement Area and Drainage Facility in a safe condition to avoid injury to the 

Property, its occupants, and third persons. Nothing in the 1922 Easement Deed provides 

otherwise. However, the County has admittedly failed to do so, in breach of the County’s legal 

obligations as the Drainage Easement owner. That breach is actionable by Mr. McLean.30 

3. The Drainage Easement Area was relocated underground by agreement; if not, 

then the Drainage Facility is a physical “taking” without “just compensation” 

In California, parties to an easement (i.e., the dominant and servient tenement owners) 

may agree, expressly or implicitly, to change the easement location. If the location is changed 

without an express agreement and without objection, an agreement can be implied by 

acquiescence. (Red Mountain, LLC v. Fallbrook Public Utility Dist. (2006) 143 Cal.App.4th 333, 

 
29 Motivations aside, the legal bases of the City’s and County’s ongoing dispute as to which public entity owns the 

Drainage Easement and/or Drainage Facility is unknown to Mr. McLean, as neither the City nor County produced 

any documents indicating the County is not the Drainage Easement owner pursuant to the 1922 Easement Deed. 
30 Such breach also constitutes a dangerous condition of property, giving rise to inverse condemnation claims. 
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352; McCarty v. Walton (1963) 212 Cal.App.2d 39, 46; Johnstone v. Bettencourt (1961) 195 

Cal.App.2d 538, 542.) Between 1922 and 1934 (approximately), the existing underground 

Drainage Facility was constructed, followed by construction of the original residence on the 

Property. City staff confirms this in the Staff Report (p. 5): “Following the original subdivision, 

the Noble Gulch facility was covered and now comprises an underground pipe and culvert that 

crosses several private lots between Soquel Creek and Capitola Avenue.” Those facts alone 

evidence an agreement or acquiescence to relocate underground the over-ground easement for a 

“ditch, canal or flume” described in the 1922 Easement Deed. 

Nonetheless, the County contends the Drainage Facility does not exist and is not operated 

pursuant to the 1922 Easement Deed. For example, in County Redline 2 of Indemnity Draft 3 

(see Exhibit 75), the County explained, in a margin comment, “the [1922 Easement Deed] 

creates a right to convey water in an open channel (like a flume or ditch). An underground 

culvert is not within the scope of those [1922 Easement Deed] rights.” The County’s 

contention—the Drainage Facility is not within the agreed-upon Drainage Easement Area—is 

highly problematic for the County and City in at least two additional respects. 

 First, the County’s contention is wholly inconsistent and incompatible with the County’s 

position (which position the City has thus far accepted) that the County has rights under the 1922 

Easement Deed to compel Mr. McLean to sign the County-demanded Indemnity Agreement. 

Moreover, if, as the County contends, the Drainage Facility is not within the agreed-upon 

Drainage Easement Area, then the County has no right under the 1922 Easement Deed to make 

any Drainage Easement-related demands of Mr. McLean.31 

 Second, if the County’s contention is correct, then the Drainage Facility is not existing or 

operated pursuant to the 1922 Easement Deed as amended by subsequent agreement, and 

therefore, absent evidence of another recorded easement in favor of the County/District or City—

and no such evidence has been produced by the City or County—the Drainage Facility 

constitutes a physical occupation (i.e., a physical or per se “taking”) of Mr. McLean’s Property 

for public use without “just compensation” in violation of the Fifth Amendment of the United 

States Constitution. (See, e.g., Loretto v. Teleprompter Manhattan CATV Corp. (1982) 458 U.S. 

419; Lingle v. Chevron U.S.A., Inc. (2005) 544 U.S. 528, 548 [“where government requires an 

owner to suffer a permanent physical invasion of her property—however minor—it must provide 

just compensation.”].) If so, then Mr. McLean has an inverse condemnation claim against the 

County and/or City, and neither the City nor the County (by its own admission) has any 

easement rights upon which to impose any drainage easement-related conditions on the Project. 

 

 

 
31 The County’s contention also supports the County’s abandonment of its rights under the 1922 Easement Deed. 
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4. The City- and County-demanded Indemnity Agreement constitutes an unlawful 

attempt to impair the obligation of contracts and unilaterally amend the terms of 

the 1922 Easement Deed 

A “law impairing the obligation of contracts may not be passed.” (California 

Constitution, Art. I, § 9.) Presumably, no such relevant “law” exists in the City Municipal Code. 

Yet, by their concerted demands that Mr. McLean sign an overbroad and disproportionate 

Indemnity Agreement as a condition of Project Application completeness or approval, the City 

and County are impermissibly attempting to force Mr. McLean to assume the County’s Drainage 

Easement legal obligations and amend the terms of the 1922 Easement Deed in the name of land 

use regulation. Such attempts and demands exceed the City’s and County’s police power 

(discussed below) and are contrary to the California Constitution’s prohibition against impairing, 

as relevant here, the County’s and Mr. McLean’s respective property rights and obligations 

under the 1922 Easement Deed. Wisely, Mr. McLean has resisted those attempts and demands. 

C. The City lacks jurisdiction to impose Drainage Easement-related conditions on 

the Project 

1. The City’s “police powers” do not include the power to adjudicate or enforce 

third-party easements 

The authority of local municipalities (e.g., cities, counties) to regulate land use decisions 

derives from the general police powers, as set forth in the California Constitution, to “make and 

enforce… ordinances and regulations….” (Cal. Const. Art. XI, Sec. 7; emphases added.) 

California’s Planning and Zoning Law (Gov. Code §§ 65000-66499.58) supply the framework 

for local land use regulation including, as relevant here, zoning (Gov. Code § 65800, et seq.) and 

the permitting process (Gov. Code § 65920, et seq.), all of which must be reasonably related to 

promoting and protecting public health, safety, morals, and general welfare of the community. 

(See, e.g., Carlin v. City of Palm Springs (1971) 14 Cal.App.3d 706, 711.) Although generally 

broad, local municipalities’ police powers do not include the legal authority to adjudicate the 

private rights and disputes of third parties, such as those arising from easements. Indeed, nothing 

in the City Municipal Code relating to land use planning and development or health and safety—

Title 8 (health and safety), Title 15 (buildings and construction), Title 16 (subdivisions), or Title 

17 (zoning)—provides for the City’s review or consideration, let alone adjudication and 

enforcement, of third-party easements such as the County’s Drainage Easement. 

As established by the documents and confirmed by City staff, the County is the Drainage 

Easement owner. Therefore, the City has no Drainage Easement rights and lacks jurisdiction to 

consider or enforce the County’s Drainage Easement, whether in connection with the Project 

Application or otherwise. Rather, the County’s and Mr. McLean’s respective rights and 

obligations under the Drainage Easement are a private, civil matter, akin to parties to a private 

contract. As such, here, the City’s jurisdiction is limited to accepting, processing, and reviewing 

the Project Application in accordance with applicable law, including the California Planning and 

Zoning Law, the City Municipal Code, and the California Permit Streamlining Act. 
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Again, by the express terms of the City- and County-demanded Indemnity Agreement 

and proposed conditions of approval 33 and 35, the primary purpose is not to protect the public; 

rather, it aims to shift the City’s and/or County’s legal and financial responsibilities for the 

public Drainage Facility to a private citizen, Mr. McLean. City staff admits as much in the Staff 

Report (p. 1), explaining that the demanded Indemnity Agreement “address[es] potential hazards 

to and from construction on top of the culvert” (i.e., “health and safety” concerns), “as well as 

liability and indemnity provisions” (i.e., legal/financial objectives unrelated to “health and 

safety.”) (Emphasis added.) 

If Mr. McLean were to accede to the City and County demands in this respect, the result 

would threaten—not promote or protect—public health and safety. As such, the demanded 

Indemnity Agreement is contrary to law and beyond the City’s lawful “police powers.” City staff 

and attorneys have provided no relevant and binding legal support for any other conclusion.  

For example, in the Staff Report (p. 5), City staff contend, “County clearance is required 

for construction occurring within the County’s easement. Toward that end, City staff proposes 

condition of approval 35, which states: “Prior to issuance of the building permit for the project, 

the Owner/Applicant shall obtain written authorization from the culvert easement holder(s), 

including the County of Santa Cruz, to construct or modify improvements within the easement 

area as shown in the public records.”32 

In the Staff Report (p. 5), City staff continues, “In addition, measures are necessary to 

protect the existing culvert as a public stormwater facility, consistent with the City’s stormwater 

pollution prevention and protection ordinance (CMC Chapter 13.16) and enforcement of laws, 

ordinances, and regulations relating to work done in public streets, easements and right of way 

(§2.04.390). Conditions 32 through 35 have been added related to mitigating load on the culvert, 

indemnification/hold harmless of the City, and review by Santa Cruz County/Zone 5.”33 

City staff’s stated findings and conclusions relating to recommended conditions 33 

(requiring an unconstitutionally overbroad indemnity and waiver agreement) and 35 (requiring 

written consent from the Drainage Easement “holder(s)”) are not supported by the evidence, the 

City staff-cited City Municipal Code (“CMC”) sections, or any other law, regulation, or 

ordinance. As such, Mr. McLean continues to object to those two proposed conditions of 

approval as beyond the City’s “police power” to impose on the Project and Mr. McLean. 

 
32 Curiously, despite City staff’s conclusion the County is the easement holder/owner, proposed condition of 

approval 35 contemplates Mr. McLean obtaining written consent from potentially multiple “easement holder(s), 

including the County of Santa Cruz.” Again, this condition is not supported by the evidence or the City’s own 

finding that the County is the sole holder/owner of the Drainage Easement. As a result, this proposed condition is 

also vague and ambiguous, such that it makes compliance uncertain and/or impossible. Further, this proposed 

condition is also potentially inapplicable, as the Project does not propose “to construct or modify improvements 

within the “Drainage Facility” area or the relocated underground Drainage Easement Area. Finally, this proposed 

condition is further flawed, as the phrase, “within the easement area as shown in the public records” is vague and 

ambiguous, rendering compliance uncertain. 
33 Mr. McLean does not object to proposed conditions of approval 32 and 34. 
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First, City staff’s reliance on CMC Chapter 13.16 (cited in Staff Report, p. 5) is 

unpersuasive, as that chapter contains no reference to easements. Further, to the extent it applies, 

compliance with CMC section 13.16.050 (“Watercourse protection”) subdivision A—requiring 

“every person owning property through which a watercourse passes” to “maintain existing 

privately owned structures within or adjacent to a watercourse, so that such structures will not 

become a hazard to the use, function, or integrity of the watercourse”—is ensured by proposed 

condition of compliance 32. That proposed condition relates to “health and safety” and provides: 

32. Prior to issuance of the building permit, the applicant shall demonstrate, to the 

satisfaction of the Building Official, that the bridgeway will not place load on the 

existing underground storm drain facilities (culvert) structure, nor will any 

alterations to the existing residential structures create load on the facilities. 

Additionally, the applicant shall demonstrate, to the satisfaction of the Building 

Official, that the structure shall be reconfigured such that there will be no bearing 

on the culvert, consistent with the recommendation in the letter from Redwood 

Engineering dated February 6, 2025, a copy of which letter is included in the 

public record for the project approval actions. [See Staff Report, Attachment 3.] 

Proposed condition 32, separate and apart from proposed conditions 33 and 35 objected 

to by Mr. McLean, also properly and adequately ensures compliance with CMC section 

13.16.090(A)(1), requiring “new development and redevelopment projects” to “comply with the 

post-construction requirements (PCRs) and the city design standards.” As such, Mr. McLean 

does not object to condition 32, as it is rationally related to “health and safety.” 

Second, City staff’s reliance on CMC section 2.04.390 (“Director – Powers and duties”) 

is equally unpersuasive. That section, cited in the Staff Report (p. 5), obligates the City Public 

Works Director “to act to secure and preserve the physical properties of the city” (emphases 

added), including by enforcing laws, ordinances, and regulations relating to work done in the 

City’s easements. Again, as confirmed by City staff in the Staff Report and by numerous other 

documents in the administrative record (including exhibits attached to this letter), the Drainage 

Easement is a County easement (not a City easement), and the County/District (not the City) is 

responsible for the Drainage Facility under the Property. As such, section 2.04.390 is 

inapplicable here. Implicitly recognizing this, City staff’s proposed condition of approval 15 

relates only to work in the City’s right of way. 

Despite numerous requests, including, most recently, during a meeting with a City 

attorney and City staff on September 23, 2025, and the follow-up letter to them on September 24, 

2025 (see Staff Report, Attachment 4), City staff and counsel provide zero legal or evidentiary 

support for City staff’s contentions, including, “County clearance is required for construction 

occurring within the County’s easement.” (Emphasis added.) See email from City attorney, Leila 

Moshref-Danesh, September 29, 2025, a copy of which is attached and incorporated here as 

Exhibit 87. For argument’s sake, to the extent such “clearance is required,” it would be required 

by the County, not the City, and the City has no legal authority to impose any such requirement 

as a condition of approval of the Project.  
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In sum, proposed condition 32, in and of itself, sufficiently addresses any “health and 

safety” concerns relating to the Project. By contrast, proposed conditions 33 and 35 do nothing to 

advance “health and safety” because those conditions relate only to legal and financial interests. 

To date, City staff and attorneys have offered no legal authority or substantial evidence as 

required to support City staff’s findings and conclusions that proposed conditions of approval 33 

and 35 relate to “health and safety” and are within the City’s legal authority to impose. 

2. The City’s Permit Application handling and demands violate the Permit 

Streamlining Act 

In the Staff Report (p. 2), City staff self-servingly contends, “in keeping with its 

obligations under the Permit Streamlining Act, the city notified the applicant that the application 

could proceed, but any approval would be subject to conditions of approval requiring they obtain 

consent from the easement holders and indemnification of the city prior to obtaining a building 

permit to construct within the easement area.” (Empasis added.)  

To the contrary, a review of the facts and law confirms City staff’s repeated violations of 

the Permit Streamlining Act (Gov. Code § 65920, et seq.) (“PSA”) in the Permit Application 

process. For example, the City’s tardy “completeness” determinations and prior refusal to deem 

the Project Application “complete” unless and until Mr. McLean signs the demanded Indemnity 

Agreement violated the PSA. 

As explained in PSA section 65921, “The Legislature finds and declares that there is a 

statewide need to ensure clear understanding of the specific requirements which must be met in 

connection with the approval of development projects and to expedite decisions on such projects. 

Consequently, the provisions of [the PSA] shall be applicable to all public agencies…” Toward 

that end, the PSA requires each public agency to “compile one or more lists that shall specify in 

detail the information that will be required from any applicant for a development project. … 

Copies of the information… shall be made available to all applicants for development 

projects…” (PSA § 65940(a)(1).) Also, the required information “shall also indicate the criteria 

which the agency will apply in order to determine the completeness of any application submitted 

to it for a development project.” (PSA § 65941(a).) 

Here, the City’s list of required development permit application information, applicable 

to the Project Application, is contained on the City’s Master Application form, a copy of which 

is attached and incorporated here as Exhibit 85. Tellingly, and consistent with the City’s lack of 

lawful “police power” with respect to third party easements, the Master Application contains no 

mention of easements or any easement-related application requirements. 

Nonetheless, in the City’s “incomplete” letter, dated August 1, 2024, the City confirmed 

that the Project Application was “incomplete” and, due to the Drainage Easement, would not be 

further processed unless and until Mr. McLean signed the City- and County-demanded 

Indemnity Agreement. By that “incomplete” determination and demand, the City violated the 

PSA, including section 65943(a), which provides, in relevant part: “If the application is 
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determined to be incomplete, the lead agency shall provide the applicant with an exhaustive list 

of items that were not complete. That list shall be limited to those items actually required on the 

lead agency’s submittal requirement checklist. In any subsequent review of the application 

determined to be incomplete, the local agency shall not request the applicant to provide any new 

information that was not stated in the initial list of items that were not complete.”  

Making matters worse, the City also demanded that Mr. McLean pay the City’s 

attorney’s fees incurred in drafting the unauthorized demanded Indemnity Agreement. For 

example, in the City’s “incomplete” letter, dated August 1, 2024, the City indicated, “Any 

additional legal costs by City review are at the expense of the applicant, made in advance as a 

deposit.” And, a week later, on August 8, 2024, via email to Mr. McLean, the City’s Community 

Development Director, Katie Herlihy, stated: “the City Attorney’s office will review the 

indemnity agreement upon receipt of revisions from your attorney, which we expect to be soon. 

Please also keep in mind that, after the City Attorney reviews, the County must also review. The 

City obviously cannot account for the County’s timing but, as we have done thus far, we will 

forward our revisions timely, and follow up with them to obtain their revisions. Please provide a 

$5,000 deposit to cover attorney costs moving forward.” A copy of Ms. Herlihy’s email is 

attached and incorporated here as Exhibit 86. 

Those demands constitute violations of PSA section 65943(e), which provides, in 

relevant part: “A public agency may charge applicants a fee not to exceed the amount reasonably 

necessary to provide the service required by this section.” Of course, as the City had no legal 

authority under the PSA to compel the demanded Indemnity Agreement as a condition of Permit 

Application completeness or otherwise, the City similarly lacked legal authority to demand Mr. 

McLean pay additional fees related to the City’s other unauthorized, unconstitutional demands. 

D. The City’s and County’s conduct, including their demanded Indemnity 

Agreement, violate the “takings” clauses of the U.S. and California constitutions 

The City’s and County’s lawful “police power” to regulate the use of land is further 

limited by the Fifth Amendment of the U.S. Constitution, and by the California Constitution 

(Art. I, § 19). Thus, if a land use regulation becomes so unduly restrictive that it causes a 

“taking” of a landowner’s property for public use, just compensation must be paid to the property 

owner. As relevant here, federal courts recognize three types of land use regulations that can 

result in regulatory takings: (1) permanent physical invasions, (2) regulations that go “too far,” 

and (3) land use exactions. These types of regulatory takings “share a common touchstone;” 

namely, “regulatory actions that are functionally equivalent to the classic taking in which 

government directly appropriates private property or ousts the owner from his domain.” (Lingle 

v. Chevron U.S.A., Inc. (2005) 544 U.S. 528, 539.) That “common touchstone” exists here. 

1. The Drainage Facility may constitute a “physical taking” without “just compensation” 

As explained above, if, as the County contends, the Drainage Facility is not within the 

Drainage Easement Area (i.e., if the Drainage Easement Area as described in the 1922 Easement 
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Deed) and/or was not (by agreement or acquiescence) relocated underground to its current 

location prior to 1934, then the Drainage Facility constitutes a physical occupation (i.e., a per se 

“taking”) of Mr. McLean’s Property for public use (i.e., a public drainage facility) without “just 

compensation.” And, accordingly, the County has no Drainage Easement rights upon which to 

insist on any Drainage Easement-related conditions imposed on the Project or Mr. McLean. 

2. By the demanded Indemnity Agreement, the City’s and County’s land use 

“regulation” of the Project Application goes “too far” 

The United States Supreme Court and the California Supreme Court recognize 

government regulation of land use may go “too far” in placing what should be a public burden on 

private shoulders. (Penn Central Transportation Co. v. City of New York (1978) 438 U.S. 104; 

Kavanau v. Santa Monica Rent Control Bd. (1997) 16 Cal.4th 761, 775.) That is precisely what 

the City and County are attempting here in requiring Mr. McLean, as a condition of approval of 

the Project, to sign the demanded Indemnity Agreement and/or accept proposed condition of 

approval 33, which would place the public burden of maintaining the public Drainage Facility on 

the private shoulders of Mr. McLean. Such demands constitute land use regulation that goes “too 

far,” in violation of the “takings” clause. 

3. The demanded Indemnity Agreement is a land use exaction violating long-standing 

constitutional principles of “essential nexus” and “rough proportionality” 

A proposed development project, such as that proposed by the Project Application, might 

result in costs and burdens on the public that the government may offset by certain “exactions,” 

such as by a project developer’s payment of money or dedication of land. The U.S. Supreme 

Court and the California Supreme Court have long held that regulation of land use must be 

rationally related to the societal costs of an applicant’s proposed development project. For 

example, where a proposed development project would increase traffic congestion, a city or 

county may condition the project permit approval on the project developer paying traffic fees or 

dedicating land to widen a public road to offset the burdens caused by the project. 

The third relevant, recognized regulatory “taking” claim arises where the government 

requires an exaction, as a condition to issuing a discretionary permit, that does not meet the 

requirements established by the U.S. Supreme Court and the California Supreme Court, 

including in Nollan v. California Coastal Commission (1987) 483 U.S. 825, 834; Dolan v. City 

of Tigard (1994) 512 U.S. 374, 385; Ehrlich v. City of Culver City (1996) 12 Cal.4th 854, 865; 

Landgate, Inc. v. Cal. Coastal Comm. (1998) 17 Cal.4th 1006, 1017; Koontz v. St. Johns River 

Water Mgmt. Dist. (2013) 570 U.S. 595, 612 [expanded the applicability of those requirements to 

land use permit denials and to monetary/financially-related exactions]; Sheetz v. County of El 

Dorado, California (2024) 601 U.S. 267. (See also, Fifth Amendment to the U.S. Constitution, 

and California Constitution, Art. X, § 7.) 
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Under Nollan and Dolan, such exactions, to be valid, must have an “essential nexus” and 

“rough proportionality” to the adverse public impacts caused by (not to) the Project. Using the 

example above to illustrate, where a proposed development project would increase traffic 

congestion, an exaction requiring a project developer to dedicate land for a public amusement 

park would not satisfy Nollan’s “essential nexus” test because an amusement park is generally 

unrelated to, and would not serve to offset, the project-caused increase in traffic congestion. 

Next, an exaction requiring the project developer to dedicate land sufficient to expand an 

existing two-lane road into a six-lane highway to offset a 5% increase in traffic congestion 

caused by the project would not satisfy the Dolan-required “rough proportionality” test because 

the exaction goes far beyond, and is not proportionate to, merely offsetting the 5% increase in 

traffic congestion caused by the project. 

Here, the standard form indemnity agreement contained in the Project Application (i.e., 

the Master Application), which Mr. McLean long ago signed, is consistent with the principles set 

forth in Nollan and Dolan because that agreement is limited to imposing obligations on 

Mr. McLean relating to any potential “health and safety” impacts caused by the Project. In stark 

contrast, the demanded Indemnity Agreement and proposed condition of approval 35 fail the 

two-part Nollan-Dolan test because they would require Mr. McLean to also, among other things, 

forever assume responsibility for damage to the Project and other property caused by the public 

Drainage Facility. 

Importantly, where, as here, the proposed exaction is administrative or “ad hoc” (i.e., not 

imposed pursuant to a particular legislatively established requirement), the local agency (e.g., the 

City and County) has the burden of proving the sufficient “nexus” and “rough proportionality” of 

the exaction. Here, for the reasons explained above, the City and County cannot meet their 

burden as to the Indemnity Agreement. Indeed, the demanded Indemnity Agreement is squarely 

coercive, extortionate, and is repugnant to the well-established constitutional principles set forth 

above and the “unconstitutional conditions doctrine.” As the U.S. Supreme Court explained: 

“[T]he unconstitutional conditions doctrine… vindicates the Constitution’s enumerated rights 

by preventing the government from coercing people into giving them up, and Nollan and 

Dolan represent a special application of this doctrine that protects the Fifth Amendment right 

to just compensation for property the government takes when owners apply for land-use 

permits. The standard set out in Nollan and Dolan reflects the danger of governmental 

coercion in this context while accommodating the government’s legitimate need to offset the 

public costs of development through land use exactions. [Citations.]  

“Our decisions in those cases reflect two realities of the permitting process. The first is that 

land-use permit applicants are especially vulnerable to the type of coercion that the 

unconstitutional conditions doctrine prohibits because the government often has broad 

discretion to deny a permit that is worth far more than property it would like to take. By 

conditioning a building permit on the owner’s deeding over a public right-of-way, for 

example, the government can pressure an owner into voluntarily giving up property for which 

the Fifth Amendment would otherwise require just compensation. [Citations.] So long as the 

building permit is more valuable than any just compensation the owner could hope to receive 



City of Capitola Planning Commission 

September 30, 2025 

Page 66 

 

  

for the right-of-way, the owner is likely to accede to the government’s demand, no matter 

how unreasonable. Extortionate demands of this sort frustrate the Fifth Amendment right to 

just compensation, and the unconstitutional conditions doctrine prohibits them. …  

“A predicate for any unconstitutional conditions claim is that the government could not have 

constitutionally ordered the person asserting the claim to do what it attempted to pressure that 

person into doing.” (Koontz v. St. Johns River Water Mgmt. Dist. (2013) 570 U.S. 595, 604.) 

VI. CONCLUSION 

As noted in former City Councilman Beltran’s 1984 letter, “for 62 years [i.e., 1922- 

1984] there has been not a squeak of objection or comment from the County regarding the 

building of permanent structures over the easement, and now this. . .” The precedent of allowing 

development and use of residential parcels lying atop the drainage facility, was affirmed by the 

City and County in 1984, consistent with California easement law. Fast forward: For more than a 

century, other than briefly in 1984, “there has been not a squeak of objection or comment from 

the County regarding the building of permanent structures over the easement, and now this. . .”  

To summarize, the City’s and County’s unreasonable, overbroad, coercive, and 

extortionate Indemnity Agreement demand—designed to place public burdens on the private 

shoulders of Mr. McLean—jeopardizes public health and safety, is arbitrary, capricious, and 

wholly untethered from the facts and applicable laws. Neither budgetary constraints nor 

“disincentives” to fulfilling public responsibilities with respect to public drainage facilities 

within the City and/or County justify or compel any other conclusion. 

Based on the foregoing, Mr. McLean respectfully requests and urges the Planning 

Commission to approve the amended Project and reject proposed conditions of approval 33 and 

35. Conversely, if the City—perhaps in reliance upon bad legal advice—insists on conditioning 

Project approval upon Mr. McLean signing an agreement to assume responsibility for the 

Drainage Facility—which responsibility, as a matter of settled law, lies with the County—

Mr. McLean will pursue his rights and claims against the City, County, and/or District to the full 

extent of the law, including his right to recover attorneys’ fees incurred in pursuit of important 

rights affecting the public interest in the face of unjustified government actions, in accordance 

with California and federal laws. Mr. McLean sincerely hopes such action—especially against 

the City he grew to love and calls “home”—will not be necessary. 

Very truly yours, 

 

FENTON & KELLER 

A Professional Corporation 

 
Derric G. Oliver 

Enclosures 
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Cc: City of Capitola 

 City Council, citycouncil@ci.capitola.ca.us  

Jamie Goldstein, City Manager, jgoldstein@ci.capitola.ca.us  

Katie Herlihy, Community Development Director, kherlihy@ci.capitola.ca.us  

Samantha W. Zutler, Esq., City Attorney, szutler@bwslaw.com 

Leila Moshref-Danesh, Esq. City Attorney’s office, lmoshref@bwslaw.com 

County of Santa Cruz 

Board of Supervisors (and District board), boardofsupervisors@santacruzcountyca.gov   

Matt Machado, Chief Administrative Officer, Community Development and  

  Infrastructure Director, matt.machado@santacruzcountyca.gov    

Jason Heath, County Counsel, countycounsel@santacruzcountyca.gov  

Justin Graham, Asst. County Counsel, justin.graham@santacruzcountyca.gov 
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EXHIBIT 1



From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherliny@ci.capitola.ca.us> 

Sent: Monday, November 04, 2024 3:03 PM PST 

To: Justin.Graham@santacruzcountyca.gov <Justin.Graham@santacruzcountyca.gov>; Matt Machado 

<Matt.Machado@santacruzcountyca.gov> 

CC: Samantha Zutler <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com> 

Subject: FW: Application No. 23-0400 (427 Riverview) 

Hi Matt and Justin, 

| wanted to bring you up to date on 427 Riverview. The applicant requested a denial letter related to being incomplete. As stated in 

my email below, we are going to proceed with the application and include a condition of approval that they obtain consent from the 

easement holder(s) to construct the project and that they enter into an indemnification agreement with the City, prior to obtaining a 

building permit to construct within the easement. We appreciate your willingness to work with us through the initial efforts. | will 

continue to keep you in the loop as this application moves forward. Feel free to reach out with any questions. 

Regards, 

Katie 

From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) 

Sent: Monday, November 4, 2024 2:55 PM 

To: Joe McLean ; Sesanto, Sean <ssesanto@ci.capitola.ca.us> 

Cc: Rae Spencer <rspencer@dibenedetto.law>; Anna DiBenedetto <anna@dibenedetto.law>; T Thatcher 

   

  

Subject: RE: Application No. 23-0400 (427 Riverview) 

Dear Mr. and Mrs. McLean, 

We have reviewed the information provided and have determined that your application for a Design Review and Conditional Use 

Permit is complete. Please be advised that staff will be recommending that your project be subject to conditions of approval requiring 

you to obtain consent from the easement holder(s) to construct your project, and that you enter into an indemnification agreement 

with the City, both prior to prior to obtaining a building permit to construct within the easement. 

Regards, 

Katie Herlihy, AICP 

Community Development Director - City of Capitola 

420 Capitola Avenue, Capitola, CA 95010 

831.475.7300 ext. 216 

  

   From: Joe Mclean i 

Sent: Friday, October 25, : 

To: Herlihy, Katie (kherliny@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Sesanto, Sean <ssesanto@ci.capitola.ca.us> 

Cc: Rae Spencer <rspencer@dibenedetto.law>; Anna DiBenedetto <anna@dibenedetto.law>; T Thatcher 

Subject: Application No. 23-0400 (427 Riverview) 

  

   

  

Dear Katie and Sean, 

After spending considerable time and money on back-and-forth negotiations regarding the Indemnity Agreement, we have decided 

that we are not comfortable (nor legally obligated) to give the City any more indemnity than what it already has pursuant to the 

language in the Application — see below. 

“In submitting this Application, | agree to defend, indemnify, and hold harmless the City of Capitola, 

It’s officers, employees, and agents, from and against any claim, including attorney’s fees and 

Litigation costs, arising out of or in any way related to the City of Capitola’s processing, consideration, 

or approval of this application.” 

We cannot sign something that releases the City and County from its liability for a public culvert that has clearly not been repaired or 

maintained for some time. We also never understood why we would have to indemnity the County for a public easement for which it 

claims no responsibility and has nothing to do with approval of our project being built within the City of Capitola. We understand that 

refusing to sign the agreement means the City will not further process our application, therefore deeming it incomplete again. We 

take that to mean our application is denied. Assuming that to be the case, please let us know immediately so that we can start the
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administrative appeal process. 

Thank you. 

Joe McLean 
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EXHIBIT 2



From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, December 12, 2024 4:39 PM PST
To: Samantha W. Zutler (Work) <SZutler@bwslaw.com>
CC: Rae Spencer <rspencer@dibenedetto.law>; Herlihy, Katie(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: [PDF] 427 Riverview, Capitola - Conditions of Approval
Attachment(s): "Exh B - Subdivision Map.pdf","419 Box Culvert.pdf","427 Riverview MAster Application.pdf"

 
Dear Sam,
 
Following up on our recent discussions, while the City has eliminated the easement indemnification
requirement from an application completeness determination, it remains a condition of approval per Katie
Herlihy’s following comments made in a recent email to the Applicant:
We have reviewed the information provided and have determined that your application for a Design Review and Conditional
Use Permit is complete. Please be advised that staff will be recommending that your project be subject to conditions of
approval requiring you to obtain consent from the easement holder(s) to construct your project, and that you enter into an
indemnification agreement with the City, both prior to prior to obtaining a building permit to construct within the easement.
Here’s why both conditions seem unnecessary/inappropriate:
 

1. County consent is not required.  Consent from the County, i.e., the easement holder, should not be
required.  It’s black letter easement law that the County possesses only those rights established by
creation of the subsurface drainage easement and that all other rights and uses of this private
property remain with the owner of the servient tenement, i.e., Joseph McLean.  While the parties
seemingly contemplated in 1922 when the easement was created that it would be an open
engineered channel (based on its identification as a “ditch, canal or flume”), not subsurface, it was
obviously never built as such. Nor does it seem that it was really contemplated to be built as a
surface culvert, given how may parcels it ran through per the April 1922 subdivision map (attached).
Instead, it was obviously constructed underground before the existing home was built in 1936 and
presumably before all other developments/improvements under which the culvert runs were built,
i.e, other homes, buildings, Riverside Drive, Capitola Avenue, Capitola City Hall, etc.  The general
rules that apply to the use of easements in general apply to subsurface easements and the
subsurface easement holder can only use the subsurface easement for purposes consistent with
the enjoyment of the surface use by the owner of the servient tenement.  The subject subsurface
drainage facility has presumably existed for almost 100 years under this residential parcel and to
require the County’s consent to remodel the existing home is not reasonable because we both
know that the County will not consent unless the Applicant waives all of his rights of recourse should
the drainage facility cause damage to his property.  Lastly, per the attached  July 11, 2017 Fuse
Architects letter and my conversations with Dan Gomez from Fuse, no County consent was required
for development of the property located at 419 Capitola Avenue, under which the same drainage
facility runs.  Undoubtedly, if the Applicant were to request records pertaining to development of all
other parcels in the City under which the drainage facility runs, we’d likely find that none of these
developers over the years were required to obtain the County’s consent before building over the
County’s drainage facility.
 
While the rights and duties between the owner of an easement and owner of the servient tenement
are correlative, each is required to respect the right of the other and neither party can conduct
activities or place obstructions on the property that unreasonably interfere with the other party’s
use of the property.  The applicant’s current desire to remodel an older existing permitted home is
certainly not an unreasonable use of this residential property nor is the desire/need to improve the
existing residential structures an unreasonable interference with the County’s subsurface drainage
facility or limited rights as an easement holder. Thus, the City should not require the consent of the
County as a condition of approval of the subject application.  [See Miller & Starr, 6 Cal. Real Est,
Chapter 15 for the legal authority governing the parties’ respective rights with respects to
easements in general and subsurface easements.] 

 
2. The City and Applicant already have an indemnification agreement in place protecting the City.  The

subject application, attached, already provides that the Applicant agrees to defend, indemnify, and
hold harmless the City of Capitola, its officers, employees, and agents, from and against any
claim, including attorney’s fees and litigation costs, arising out of or in any way related to

CAP-CAMPBELL_001684



the City of Capitola’s processing, consideration, or approval of this Application.  Thus, the
Applicant has already entered into an indemnification agreement with the City.  In addition, as
discussed above with respect to the requirement that the County consent to the remodel,
undoubtedly, the City has not required that any other developer offer any more indemnity than the
City already has per the above language that is part of every development permit application. 

 
Please let us know as soon as possible how the City intends to proceed, as I don’t believe that the
Applicant will accept the above conditions to approval of his application.  Thank you.
 
Best,
 
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.
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fuse architects inc. C=) 

DATE: July I 1, 2017 

PROJECT: 419 Capitola Avenue 

RE: Drainage Box Culvert 

To Whom It May Concern: 

This letter is in regards to the existing concrete box culvert that runs under a portion of the back corner of the 

property at 419 Capitola Ave. We were asked by the City of Capitola Building Department and Public Works to 

locate the depth of the box culvert. The depth of the top of the box culvert was determined to be at approx.. 4’-6” 

below the top of grade. The soils engineer determined that the building pad be over-excavated and re-compacted to a 

depth of 3’ below grade. The location of the box culvert was deemed acceptable for the new structure by the 

structural engineer, Redwood Engineering. 

During the process of re-compaction we discussed and advised our grading contractor to take the box culvert into 

consideration along with oversight by Rocksolid Engineering (Geotechnical engineer). The grading contractor static 

rolled the areas above and adjacent to the concrete box culvert. After completion of the compaction we were notified 

that we would need to fix repairs caused by the compaction, if any. We will pay for repairs that were caused during 

the duration of compaction associated with our site, if any. We are aware that we will not be responsible to pay for or 

cover the expenses related to damage that was pre-existing. 

Sincerely, 

Daniel Gomez 

nm 
a 

- 

C. saa = ~ 

foe 
ee 

D aniel Townsend 

a 

lof |
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From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Thursday, December 19, 2024 1:17 PM PST
To: Anna DiBenedetto <anna@dibenedetto.law>
CC: Zutler, Samantha W. <SZutler@bwslaw.com>; Goldstein, Jamie(jgoldstein@ci.capitola.ca.us)
<jgoldstein@ci.capitola.ca.us>; Herlihy,Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Rae Spencer
<rspencer@dibenedetto.law>
Subject: RE: 427 Riverview, Capitola - Conditions of Approval
Hi Anna,
 
Thank you for meeting with us yesterday to go over your concerns with the 427 Riverview proposed Design Review conditions of
approval. We understand your points and concerns to be as follows:

1. You do not believe the City needs to require a condition of approval for your clients to obtain permission from the County of
Santa Cruz to construct improvements on top of the County’s easement/existing culvert.

2. You believe that the indemnification language in the application is sufficient to address the City’s exposure in case your client’s
project damages the culvert, or is damaged by the culvert’s collapse.

 
During our meeting, we addressed your points as follows:

1. The Design Review permit requires the City to make certain findings, including related to public health, safety and existing
improvements.

2. Construction/improvements on top of the culvert is a potential hazard not just to the culvert, but to theproject -- requiring at
minimum that your client agree to indemnify/hold the City harmless and waive the ability to sue for damages to the project.

3. The current indemnification language in the application covers challenges to the City’s issuance of the permits but additional
indemnification/hold harmless language is needed to address the issues in No. 2.

4. At this time, we will continue to recommend the City require the conditions of approval requiring County permission and
indemnification/waiver of damages for the City.

 
Please let us know if we have missed any points and we hope that this will help your clients in determining their next steps.
 

Leila J. Moshref-Danesh | Senior Associate
she, her, hers

Burke, Williams&Sorensen, LLP
1770 Iowa Avenue, Suite 240, Riverside, CA 92507
D 951.801.6626  |  O 951.788.0100  |  F 951.788.5785
lmoshref@bwslaw.com  |  vCard  |  Bio  |  LinkedIn  |  bwslaw.com

photo

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to the attorney-client
privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the designated addressee named above or
the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any further review, dissemination, distribution or copying of
this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER
NAMED ABOVE AT 800.333.4297. Thank you.​

From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Wednesday, December 18, 2024 2:32 PM
To: Zutler, Samantha W. <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Subject: RE: 427 Riverview, Capitola - Conditions of Approval
 
[EXTERNAL]

Please call me on (831) 253-0503
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Zutler, Samantha W. <SZutler@bwslaw.com>
Sent: Wednesday, December 18, 2024 2:30 PM
To: Anna DiBenedetto <anna@dibenedetto.law>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
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IN WITNESS WHEREOF, said corporation has caused its cor

poration name .and seal to be hereunto affixed by the hand of its
1 resident and Secretary, hereunto duly authorized.

• I, WALTER H. LINFORTH, sola surviving trustee of that
certain trust qf-which KATHERINE 0. HENDERSON is Beneficiary,
executed the 31st day of .July, 1919, recorded in Volume 10, Page
360 and Volume 12, Page 7, Of Trust Deeds in the office of the
County Jaeorder of Santa Cruz County, do hereby consent to the
making of this map and the filing thereof.

. J IN WITNESS WHEREOF, I have hereunto set my hand this
X ^^dav May, A. D. .1922. •

XXlAc - ' -' •-

We hereby certify that we have ex-
isd a subdivision of land, shown on the
hereto attached, for. resi lenoe or conunerc-

md hereby approve said subdivision.

IATTEST:, JcY.

5wn-ty-i+eee*dla*.'

Hate of California ) Be
Jounty of Sant* Cruz )

. On thia hunt/ fax <
in the year of our Lord Qae ThoueanTTineJ
Twenty^ two, before me 6As.£tZtj
a Notary P^blio in and for th* County wf m
9t^ oi qaiyornlt.^poyoj^^ appoafWjg
i.ioifn Wmeto’!Se the rwi/ldontXid'fWir0 tary, re-'”'-’
epeotively, of the corporation that executed the with.
It instrument on behalf of the corporation therein
named, and they duly acknowledged to mo that anoh cor
poration executed the ease.

IN WITNESS WHEREOF, I have, hereunto set my

3 t<4 ttl U I . ' . , I ’ ' < 'I 1 . .4
j IB

County of Junta Cruz )

°arNotar ^ublio’^iu111
h-nown to^meP?o be th^’re^^^^*toaBi^J^^ry,~rt'spect^e^l,*5^?‘ tti^’oorporutfbh
thatexeouted the within instrument, and known to me to ba the persons who

executed the within instrument on behalf ot the corporation therein named, and
they duly acknowledged tc me that such corporation executed the same.

IN WITNESS WHEREOF; I have hereunto set my hand and
official seal, at my office in the Qity of. Santa Oru.i, County of Santa Cruz, Stab
of California, the day bnd year in thia cer t i f iPftte^'irat ,

' . . No tary Public in and fp/ theDount v'd f~
——————'. ..ifeflta Cruz, State of Cal i forq i a . ‘

x' ‘ I, H. E. MILLER, County Clark of- the County of Santa Cruz, and
ex-officio Clerk of the Board of Supervisors, do hereby certify that
the owner of the tract or other subdivision of It^id shown on the within
map has filed with the Board of Supervisors .of the, Dounty .of Santa Curzj-
a good and sufficient bond, in the sum of_^ .
which has been duly approved by and in the amount fixed by said Board of
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County of Santa Cruz wherein such tract or subdivision is situate, and
conditions .for the payment of all taxes which are at the time of the
filing of said nap a lien against such tract or subdivision, and against
all parts thereof which are not yet payable. „.

IN WITNESS WHEREOF, I havp hereunto set my hand. and the seal of the
hoard of Supervisors, . "his • //**• dayof fa/iay, A. D. 1922.

County Clerk of the County of
Santa Cruz, and ex-officio Clerk
Of the Board of Supervisors .of
Santa Uruz^ouB^y, California.

day .
and that

State of California, )

San j M .
On of —C—

l“ “fear g-y. tnnar,d fa,g;y1,p,-,Mt’i.?rra f.r
strument, and he acknowledged to me that he executed the same.

’• State of California.
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acoepted as a County road.

The . .day of May, A. D. , 1922.
' THE BOAHDOF Sq^xj^<qKN?A 3ANTA °HUZ
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S) HJIerE Lon name and. seal, to be here-
Auly Mmorlsadi^-.

COMPANY, f \

st™, «r.
the ground, and that the monuments are of the

nature and in the locations shown on the map.

Licgisea Surveyor.

"SHyirarF.

I WILLETT WARE, County Auditor of the County of Santa Cruz, State
of California, do hereby certify that I have examined all the tax rolls
in mv office and to which I have access and relating to the wi.hin dea- '
cribed tract of land, for the purpose of ascertaining whether there exists
any liens on said tract of land for unpaid State or County taxes except
taxes not yet payable, and 1 do hereby certify that after a careful. .
examination oi the tax roll. of Santa Cruz County, otate of uali .ornia, in.
mv office and in my possession, I have been unable .to find any Liens on
said tract or any part thereof for unpaid State or County taxes.

IN WITNESS WHEREOF. I have hereunto set my hand this day
of A. D, 1922. '

. . County Auditor.

Road. . , . . . County of Santa Cru?, State of" WHV«MWI«WI - - 1 Jt 4 La Q 07pOX fitYi 14 fcft Is* haTl» . 1*1 al 4 J . .

hereunto ; —,
THE OAPI'TOU
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i

together with the appurtenances,

forever.

seal the day and year first above written*

^Signed, Sealed and Delivered in the (SEAL)Marion H. Belknap

me

Marion H. Belknap known to me to be the person whose name is subscribed to the within instru-

1 ment, and she duly acknowledged to me that she executed the same*

(SEAL) • Notary Public in and for the County

of Marin, State of California.

I Recorded at the Request of Grantee July 11th A. D. 1922 at 33 min. past 8 o’clock A. M.

3755

PROCEEDINGS OF TEE

BOARD OF SUPERVISORS OF THE COUNTY OF SANTA CRUZ,

STATE OF CALIFORNIA.

Wednesday, May 17, 1922.

Two o’clock P. M.

IN THE MATTER OF

RECORDING DEED FROM BAY HEAD

LAND COMPANY.

by the Board,

The' Board of Supervisors of the County of Santa Cruz, State of California, does

to the said County of Santa Cruz.

, the day and year in this certificate first above written,

W. Z. Tiffany-,

"Recorded in Volume ^i4 at page
of. -peeps of Santa Cruz County

California records.

J f COUNTY RECORDER

I

On motion of Supervisor Wyman', duly seconded by Supervisor Sinnott, it is ordered^
by unanimous vote, that the following resolution be and is adopted:

RESOLUTION NO. 24

interest, property, possession, claim and demand whatsoever as well in law as in equity, of

the said party of the first part', of, ini or to the above described premises, and every part !

and parcel thereof', with the appurtenances.

TO HAVE AND TO HOLD, all and singular the above mentioned and described premises, J

unto the said party of the second part, his heirs and assigns!

i Nettie C. Smith on the 3rd of May, 1913-

TOGETHER with all and singular the tenements, hereditaments and appurtenances

thereunto belonging or in anywise appertaining, and the reversion and reversions, remainder

and remainders, rents, issues and- profits thereof. And also all the estate, right, title,

1
I
il

IN WITNESS WHEREOF, the said party of the first part ha_ hereunto set her hand and

resolve as follows:

That whereas a deed dated the 10th day of May', 1922', between Bay Head Land Co.',

a corporation organized under the laws of the State of California', to the County of Santa

Cruz', conveying an easement or right of way to construct', maintain and operate', repair and

re-new a drainage ditch, canal of flume over property therein described, for the purpose of \

conveying storm and drainage water, has been issued by the said grantor therein, and delivered;

| IN WITNESS WHEREOF, I have hereunto set my hand and affixed my Official Seal, at

I my office in the County of Marin

Presence of.... ... i

I STATE OF CALIFORNIA', ) . !

| COUNTY OF MARIN ) I

On this 6" day of July in the year one thousand nine hundred and twenty two, before |

, W. Z. TIFFANY, a Notary Public, in and for the County of Marin, personally appeared |



1-9 2-’
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I
Noes', Supervisors, None

Absent, Supervisors, None,

I hereby certify that the foregoing is a true and correct copy of an. order passed

by said Board on the 17th day of May 1922.

Attest my hand and seal of said Board this 11th day of July 1922,

(SEAL) H. E. Miller, Clerk of said Board

H. G. Poole Deputy Clerk.By

The undersigned; BAY HEAD LAND CO., a corporation formed and existing under the

laws of the State of California, for and in consideration of the sum of Five Dollars ($5,00)

United States gold coin, to it in hand paid by the County of Santa Cruz', the receipt whereof is

hereby aclcnowledged-; does by these presents grant1, bargain; sell and convey unto the County of

(from the most easterly boundary of the property hereinafter described to the Soquel Creek) over

and across all that certain lot', piece or parcel of land situate in the County of Santa Cruz,

State of California and bounded and described as follows, to-wit;

BEING a strip of land', eight (8) feet in width, four (4) feet at right angles on

Subdivision, No. 6 and from which the most Easterly corner of said Lot No. "11; measured South-

.rnost Southerly "corner of said lot bears South 32

South 53° 30’ West 25,0 feet, a little more .or less to Soquel Creek.

TOGETHER with all necessary and covenient means of ingress and egress to and from

• , fittings appurtenant thereto', or for any or all purposes hereinbefore mentioned.

TO HAYS AND TO HOLD the above granted and described premises unto the County of Santa

IN WITNESS WHEREOF, BAY HEAD LAND CO., a corporation has hereunto subscribed its

BAY HEAD LAND CO.

BY
(CORPORATE SEAL)

BY

On this 11th day of May, 1922; before me Arlette Hughes', a Notary Public in and for

said right of way or strip or parcel of land- for the purpose of constructing, maintaining, oper-

Jating, repairing and renewing the said drainage ditch', canal or flume, together with any and al".

; erly along the Easterly boundary of said lot is 16.0 feet distant; thence South 53

237.0 feet, a little more or less to the Westerly boundary of Lot No. 48', and from which the

nt PiS£i7.g

California records..

of Santa Cruz County

each side of the following described center line; |

BEGINNING at a station on the Easterly boundary of Lot No. 11 in Block 7‘, Capitola

Santa Cruz, the permanent easement and right of way to construct, maintain, operate; repair, and

‘ renew a drainage ditah, canal or flume, for the purpose of conveying storm and drainage water

tthe said County and State, residing therein; duly commissioned and sworn, personally appeared

iH. ALLEN BISPIN, known to me to be the President of BAY. HEAD LAND CO., the corporation that

on the 17th day of May, 1922, by the following vote:

Ayes, Supervisors Lewis, Moore, Sinnott; Wyman and Rostron

J. E. Lannan
Secretary

H. Allen Rispin
President

;name and affixed its official seal by its officers thereunto duly authorized, this 10th day of

jMay, 1922.

'STATE OR CALIFORNIA, )

: (ss.
tCOUNTY OF SANTA CRUZ.)

NOW THEREFORE';. Be it Resolved, that the said deed be and .the same is hereby accepted,

and the Clerk of this Board is directed to place the same of record with the County Recorder

of the County of Santa Cruz', State of California.

Passed by the Board of Supervisors of the County of Santa Cruz, State of California,

50' East 16.5 feet distant; thence continuing!

iCruz, its -successors and assigns forever.

0 30’ West
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! executed the same*

Arlette Hughes.

(SEAL)

IN WITNESS 'WHEREOF , I have hereunto set my hand and affixed my official seal the day

(SEAL) Notary Public in and for said County

I

Recorded at the Request of H. E. Miller July 11th A.

COUNTY RECORDER

THIS INDENTURE, Made the 15th day of -June, A. D. one thousand nine hundred and

twenty- two ,

J. B. GLANVILLE,Between

Of tiie City of Santa Cruz, County of Santa Cruz, State

of California, the party of the first part,
I

And J

place, tiie party of the second part',

WITNESSETH: “That the said party of the first part, for and in consideration of*

the love and affection which the said party of the first part has and’ bears unto the said

i

i Beginning on the Northwesterly side of King Street at the most Southerly corner

of the lands conveyed by T» H. Wolfe to J. S. McPheters by deed dated April 15th, 1892 and

recorded in the office of the County Recorder of said County of Santa Cruz in Volume 125 of

Notary Public in and for said County

of Santa Cruz-'*, State of California.

SARAH ELLEN GLANVILLE,

Wife of the said party of the first part, of the same
i

~ Recorded in Volume at page
of u&g-p^ of santa Cruz County

California records.

of Los Angeles, State of California.

.922 at 59 min. past 9 o’clock A. M. I

J

g

• ’ V

j L

t

3757. I

I executed the within instrument, known to me to be the person who executed the within instru- |

J ment on behalf of the corporation therein named, and acknowledged to me that such corporation!

' I
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal ’

the day and year in this certificate first above written.

[

ment on behalf of the corporation therein named, and acknowledged to me that such corporation,

executed the same. I

lihood of the said party of the second part, does by these presents give, grant, alien and

confirm unto the said party of the second part, and to her heirs and assigns forever, all

that certain lot, piece or parcel of land situate’, lying and being in the City of Santa Cruz,

County of Santa Cruz, State of California, and more particularly described as follows, to-wit:-

'e.

Deeds at page 24; et seq.;, and now or formerly belonging to the Estate of William B. Miller5, ' /

1 (•

party of the second part, as also for the better maintenance; ^support, protection and live- • j

STATE OF CALIFORNIA, ) I
(SS. • ;

COUNTY OF LOS ANGELES.) ( '

On this 10 day of May1, 1922, before me Myrtle G. Bayles, a Notary Public in and for

the said County and State'; residing therein, duly commissioned and sworn; personally appeared:

J. E. LANNAN, known to me to be the Secretary of BAY HEAD LAND CO., the corporation that

executed the within instrument, known to me to be the person who executed the within instru-

and year in this certificate first above written.

Myrtle G. Bayles

BEING a part of the tract designated "G. W. White 15.774 Acres”, on Official Map j

"B” of the former Town, now City, of Santa Cruz, ahd which said part of said tract is bounded,

and particularly described as follows, to-wit:-



EXHIBIT 6



PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO CITY OF CAPITOLA 

REQUEST #1 

Public Records Act Request Form 

This form is to be submitted to the City Clerk's office. Please email questions to jgautho@ci.capitola.ca.us. 

  

Please Read Before Completing Form: 
The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in 

writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no 

records exist, or a 14-day extension is necessary. 

  

Requester Information 
  

Date of Request 

2025-02-14 

Name: 

Kristie Campbell / Fenton & Keller 

E-mail (if no email, please provide address): 

kcampbell@fentonkeller.com   

Phone Number: 

8313731241 

Address (if requested records should be mailed): 

Records Requested 
To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the 

records (if known), and/or the types of records, including any important keywords. 

  

Please provide a description of the records requested below: 

Good afternoon. This Public Records Act request seeks all public records (as defined in Gov. Code § 7920.530(a)) and writings (as defined in Gov. 

Code § 7920.545 and Evid. Code § 250) in the possession of the City of Capitola Community Development Department and Public Works Department 

relating to the portion of the flume/drainage easement located on/under the real property located at 427 Riverview Avenue in Capitola (APN 035- 

132-01) (“Property”), including but not limited to: (1) ownership, maintenance, and/or repair of the flume/drainage facilities/equipment on, under, 

and/or adjacent to the Property, and (2) flume/drainage easement-related limits on development of the Property. Please let us know if you have any 

questions about this request. Thank you 

File Upload 

If applicable, please upload any files relating to your request.     
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO CITY OF CAPITOLA 

REQUEST #2 

Public Records Act Request Form 

This form is to be submitted to the City Clerk's office. Please email questions to jgautho@ci.capitola.ca.us. 

  

Please Read Before Completing Form: 
The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in 

writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no 

records exist, or a 14-day extension is necessary. 

  

Requester Information 
  

Date of Request 

2025-02-14 

Name: 

Kristie Campbell / Fenton & Keller 

E-mail (if no email, please provide address): 

kcampbell@fentonkeller.com 

Phone Number: 

8313731241 

Address (if requested records should be mailed): 

Records Requested 
To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the 

records (if known), and/or the types of records, including any important keywords. 

  

Please provide a description of the records requested below: 

Good afternoon! This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as defined in Gov. 

Code 8 7920.545 and Evid. Code 3 250) in the possession of the City of Capitola Community Development Department and Public Works Department 

related to development project Application 23-0400 (427 Riverview Avenue, Capitola) (“Project”), including but not limited to the current (revised) and 

previously proposed Project plans. Please let us know if you have any questions about this request. Thank you. 

File Upload 

If applicable, please upload any files relating to your request.     
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO CITY OF CAPITOLA 

REQUEST #3 

Public Records Act Request Form 

This form is to be submitted to the City Clerk's office. Please email questions to jgautho@ci.capitola.ca.us. 

  

Please Read Before Completing Form: 
The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in 

writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no 

records exist, or a 14-day extension is necessary. 

  

Requester Information 
  

Date of Request 

2025-02-14 

Name: 

Kristie Campbell / Fenton & Keller 

E-mail (if no email, please provide address): 

kcampbell@fentonkeller.com   

Phone Number: 

8313731241 

Address (if requested records should be mailed): 

Records Requested 
To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the 

records (if known), and/or the types of records, including any important keywords. 

  

Please provide a description of the records requested below: 

Good afternoon. This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as defined in Gov. 

Code $ 7920.545 and Evid. Code $ 250) in the possession of the City of Capitola Community Development Department and Public Works 

Department, from January 1, 2020 to current, for all permits (whether open, closed, voided, approved, denied, etc.), including, but not limited to, 

conditions of approval (proposed or accepted) regarding indemnity relating to the flume/drainage easement located on/under each of the following 

four properties: (1) 402 Blue Gum Avenue #A (APN 035-131-20); (2) 404 Blue Gum Avenue #4 (APN 035-131-21); (3) 419 Capitola Avenue (APN 035- 

131-26); and (4) 421 Capitola Avenue (APN 035-131-27). Please let us know if you have any questions about this request. Thank you. 

File Upload 

If applicable, please upload any files relating to your request.     
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO CITY OF CAPITOLA 

REQUEST #4 (PRR #25-108) 

Public Records Act Request Form 

This form is to be submitted to the City Clerk's office. Please email questions to cityclerk@ci.capitola.ca.us. 

  

Please Read Before Completing Form: 
The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in 

writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no 

records exist, or a 14-day extension is necessary. 
  

Requester Information 
  

Date of Request 

2025-06-26 

Name: 

Kristie Campbell / Fenton & Keller 

E-mail (if no email, please provide address): 

kcampbellefentonkeller.com 

Phone Number: 

8313731241 

Address (if requested records should be mailed): 

Records Requested 
To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the 

records (if known), and/or the types of records, including any important keywords. 
  

Please provide a description of the records requested below: 

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as defined in Gov. Code 8 

7920.545 and Evid. Code $ 250) in the possession of the City of Capitola relating to the development, between 1922 and 2022, of the real 

property located at 427 Riverview Avenue in Capitola, which property is currently identified as APN 035-132-01. (Documents produced are 

not to be combined with other public records requests by the same Requester. Thank you.) 

File Upload 

If applicable, please upload any files relating to your request. 

Public Records Requests may be submitted online via the Public Records Request form, by email, or by hard copy form 

available at City Hall located at 420 Capitola Avenue, Capitola, CA 95010. 

Please note: Public Record Act Requests submitted via email, fax, USPS, or dropoff after 5:00 p.m. on a business day, 

Saturdays, Sundays, or holidays will be processed as received on the next open business day. The 10-day response 

period begins when the request is received.       
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO CITY OF CAPITOLA 

REQUEST #5 (PRR #25-109) 

Public Records Act Request Form 

This form is to be submitted to the City Clerk's office. Please email questions to cityclerk@ci.capitola.ca.us. 

  

Please Read Before Completing Form: 
The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in 

writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no 

records exist, or a 14-day extension is necessary. 
  

Requester Information 
  

Date of Request 

2025-06-26 

Name: 

Kristie Campbell / Fenton & Keller 

E-mail (if no email, please provide address): 

kcampbell@fentonkeller.com 

Phone Number: 

8313731241 

Address (if requested records should be mailed): 

Records Requested 

To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the 

records (if known), and/or the types of records, including any important keywords. 
  

Please provide a description of the records requested below: 

This Public Records Act request seeks all public records (as defined in Gov. Code § 7920.530(a)) and writings (as defined in Gov. Code § 

7920.545 and Evid. Code § 250) in the possession of the City of Capitola relating to the construction of the portion of the existing Noble 

Gulch drainage facility located under the real property located at 427 Riverview Avenue in Capitola, which property is currently identified 

as APN 035-132-01. (Documents produced are not to be combined with other public records requests by the same Requester. Thank 

you.) 

File Upload 

If applicable, please upload any files relating to your request. 

Public Records Requests may be submitted online via the Public Records Request form, by email, or by hard copy form 

available at City Hall located at 420 Capitola Avenue, Capitola, CA 95010. 

Please note: Public Record Act Requests submitted via email, fax, USPS, or dropoff after 5:00 p.m. on a business day, 

Saturdays, Sundays, or holidays will be processed as received on the next open business day. The 10-day response 

period begins when the request is received.     
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO CITY OF CAPITOLA 

REQUEST #6 (PRR #25-110) 

Public Records Act Request Form 

This form is to be submitted to the City Clerk's office. Please email questions to cityclerk@ci.capitola.ca_us. 

  

Please Read Before Completing Form: 
The City Clerk's office responds to public records reque 

  

rom the public and makes every effort to accommodate the requester. You will be notified in 

writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no 

records exist, or a 14-day extension is necessary. 

  

  

Requester Information 
  

Date of Request 

2025-06-26 

Name: 

Kristie Campbell / Fenton & Keller 

E-mail (if no email, please provide address): 

kcampbell@fentonkeller.com 

Phone Number: 

8313731241 

Address (if requested records should be mailed): 

Records Requested 
To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the 

records (if known), and/or the types of records, including any important keywords. 

  

Please provide a description of the records requested below: 

This Public Records Act request seeks all public records (as defined in Gov. Code 5 7920.530(a)) and writings (as defined in Gov. Code 5 

7920.545 and Evid. Code 5 250) in the possession of the City of Capitola (1) produced by the City of Capitola to the County of Santa Cruz in 

response to the attached Public Records Act request, dated July 7, 2011, and/or (2) responsive to each of the eight requests identified in 

the attached Public Records Act request, dated July 7, 2011. (Documents produced are not to be combined with other public records 

requests by the same Requester. Thank you.) 

File Upload 

If applicable, please upload any files relating to your request. 

20110707 - Letter - County Counsel to Capitola City Clerk re Public Records Act Request.pdf 130.46KB 

Public Records Requests may be submitted online via the Public Records Request form, by email, or by hard copy form 

available at City Hall located at 420 Capitola Avenue, Capitola, CA 95010. 

Please note: Public Record Act Requests submitted via email, fax, USPS, or dropoff after 5:00 p.m. on a business day, 

Saturdays, Sundays, or holidays will be processed as received on the next open business day. The 10-day response 

period begins when the request is received.     
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO CITY OF CAPITOLA 

REQUEST #7 (PRR #25-111) 

Public Records Act Request Form 

This form is to be submitted to the City Clerk's office. Please email questions to cityclerk@ci.capitola.ca.us. 

  

Please Read Before Completing Form: 
The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in 

writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no 

records exist, or a 14-day extension is necessary. 
  

Requester Information 
  

Date of Request 

2025-06-26 

Name: 

Kristie Campbell / Fenton & Keller 

E-mail (if no email, please provide address): 

kcampbell@fentonkeller.com 

Phone Number: 

8313731241 

Address (if requested records should be mailed): 

Records Requested 
To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the 

records (if known), and/or the types of records, including any important keywords. 
  

Please provide a description of the records requested below: 

This Public Records Act request seeks all public records (as defined in Gov. Code § 7920.530(a)) and writings (as defined in Gov. Code 8 

7920.545 and Evid. Code § 250) in the possession of the City of Capitola relating to the provision of Noble Gulch flood control and 

drainage services, including but not limited to written agreements with the County of Santa Cruz. (Documents produced are not to be 

combined with other public records requests by the same Requester. Thank you.) 

File Upload 

If applicable, please upload any files relating to your request. 

Public Records Requests may be submitted online via the Public Records Request form, by email, or by hard copy form 

available at City Hall located at 420 Capitola Avenue, Capitola, CA 95010. 

Please note: Public Record Act Requests submitted via email, fax, USPS, or dropoff after 5:00 p.m. on a business day, 

Saturdays, Sundays, or holidays will be processed as received on the next open business day. The 10-day response 

period begins when the request is received.     
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO CITY OF CAPITOLA 

REQUEST #8 (PRR #25-113) 

Public Records Act Request Form 

This form is to be submitted to the City Clerk's office. Please email questions to cityclerk@ci.capitola.ca.us. 

  

Please Read Before Completing Form: 
The City Clerk's office responds to public records requests from the public and makes every effort to accommodate the requester. You will be notified in 

writing within ten (10) calendar days whether your request seeks copies of disclosable public records prepared, owned, used or retained by the City, no 

records exist, or a 14-day extension is necessary. 
  

Requester Information 
  

Date of Request 

2025-06-30 

Name: 

Kristie Campbell / Fenton & Keller 

E-mail (if no email, please provide address): 

kcampbell@fentonkeller.com 

Phone Number: 

8313731241 

Address (if requested records should be mailed): 

Records Requested 
To enable staff to respond to your request as efficiently as possible, please include the date range for the records, the department that holds the 

records (if known), and/or the types of records, including any important keywords. 
  

Please provide a description of the records requested below: 

Good morning. We would like to receive the following two items mentioned in the attached article dated May 31, 2011, regarding the 

ruptured storm drain that flooded the Village in 2011: 1) a report prepared for the City's Public Works Director regarding findings on the 

cause of the flooding: and 2) the letter to the City of Capitola from the County of Santa Cruz regarding who is responsible for the storm 

drain. 

File Upload 

If applicable, please upload any files relating to your request. 

20110531 News Article - Capitola Releases Findings on What Caused Village Flood (The Post.US.com).pdf 372.89KB 

Public Records Requests may be submitted online via the Public Records Request form, by email, or by hard copy form 

available at City Hall located at 420 Capitola Avenue, Capitola, CA 95010. 

Please note: Public Record Act Requests submitted via email, fax, USPS, or dropoff after 5:00 p.m. on a business day, 

Saturdays, Sundays, or holidays will be processed as received on the next open business day. The 10-day response 

period begins when the request is received.     
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO COUNTY OF SANTA CRUZ 

Request 25-91 

Dates 

Due 

June 27, 2025 

Received 

February 13, 2025 via web . Y Staff assigned 

Departments 

Requester County Counsel 

a Kristie Campbell / Fenton 8 Keller Planning 

Y kcampbell@fentonkeller.com Public Works 

© Post Office Box 791, Monterey, CA, 93940 County Real Property 

y 831-373-1241 Point of contact 

fit FENTON & KELLER PRA Requests Clerk of the Board 

Request 

Good morning. This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)), 

writings (as defined in Gov. Code 8 7920.545 and Evid. Code 8 250) in the possession of the County Planning 

Department, Public Works Department, and/or Santa Cruz County Flood Control and Storm Water Division relating 

to the portion of the flume/drainage easement located on/under the real property located at 427 Riverview Avenue 

in Capitola (APN 035-132-01) (“Property”), including but not limited to: (1) ownership, maintenance, and repair of the 

flume/drainage facilities/equipment on, under, and adjacent to the Property, and (2) flume/drainage easement- 

related limits on development of the Property. Please let us know if you have any questions about this request. 

Thank you. 
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO COUNTY OF SANTA CRUZ 

Request 25-386 

Dates 

Due 

July 21, 2025 

Received 

June 26, 2025 via web 

Staff assigned 
Requester 

Departments 

A, Kristie Campbell / Fenton & Keller County Counsel 

Y kcampbell@fentonkeller.com 
Planning 

Public Works 
© Post Office Box 791, Monterey, CA, 93940 

Santa Cruz County Sanitation District 
oJ 831-373-1241 

Point of contact 

im FENTON & KELLER PRA Requests Clerk of the Board 

Request 

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as 

defined in Gov. Code 8 7920.545 and Evid. Code 8 250) in the possession of the County of Santa Cruz relating to the 

development, between 1922 and 2022, of the real property located at 427 Riverview Avenue in the City of Capitola, 

County of Santa Cruz, which property is currently identified as APN 035-132-01. (Documents produced are not to be 

combined with other public records requests by the same Requester. Thank you.) 

E Message from requester + Requester + Staff 

Good afternoon! Thank you for your response to our public records request. The original request was limited to 

the Planning Department and I'd like to amend the request to include all public records (as defined in the original 

request) in the possession of the County of Santa Cruz to include, but not be limited to, COUNTY COUNSEL, 

PUBLIC WORKS, and/or the SANITATION DISTRICT. Thank you! 

June 26, 2025, 2:16pm by the requester 
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO COUNTY OF SANTA CRUZ 

Request 25-387 

Dates 

Due 

July 21, 2025 

Received 

June 26, 2025 via web 

Staff assigned 

Requester Departments 

County Counsel 

a Kristie Campbell / Fenton & Keller Planning 

M kcampbell@fentonkeller.com Public Works 

(9) Post Office Box 791, Monterey, CA, 93940 Santa Cruz County Sanitation District 

oJ 831-373-1241 Point of contact 

pig FENTON & KELLER PRA Requests Clerk of the Board 

Request 

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as 

defined in Gov. Code 8 7920.545 and Evid. Code 8 250) in the possession of the County of Santa Cruz relating to the 

development of the real property located at 402 Blue Gum Avenue in the City of Capitola, County of Santa Cruz, 

which property is currently identified as APN 035-131-20. (Documents produced are not to be combined with other 

public records requests by the same Requester. Thank you.) 

© Message from requester + Requester + Staff 

Good afternoon! Thank you for your response to our public records request. The original request was limited to 

the Planning Department and I'd like to amend the request to include all public records (as defined in the original 

request) in the possession of the County of Santa Cruz to include, but not be limited to, COUNTY COUNSEL, 

PUBLIC WORKS, and/or the SANITATION DISTRICT. Thank you! 

June 26, 2025, 2:18pm by the requester 
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO COUNTY OF SANTA CRUZ 

Request 25-388 

Dates 

Due 

July 21, 2025 

Received 

June 26, 2025 via web 

Staff assigned 

Requester 
Departments 

o) o County Counsel 
CS Kristie Campbell / Fenton & Keller 

Planning 
Y kcampbell@fentonkeller.com 

Public Works 

© Post Office Box 791, Monterey, CA, 93940 
Santa Cruz County Sanitation District 

y 831-373-1241 Point of contact 

im FENTON & KELLER PRA Requests Clerk of the Board 

Request 

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as 

defined in Gov. Code 8 7920.545 and Evid. Code 8 250) in the possession of the County of Santa Cruz relating to the 

development of the real property located at 404 Blue Gum Avenue in the City of Capitola, County of Santa Cruz, 

which property is currently identified as APN 035-131-21. (Documents produced are not to be combined with other 

public records requests by the same Requester. Thank you.) 

E Message from requester “ Requester + Staff 

Good afternoon! Thank you for your response to our public records request. The original request was limited to 

the Planning Department and I'd like to amend the request to include all public records (as defined in the original 

request) in the possession of the County of Santa Cruz to include, but not be limited to, COUNTY COUNSEL, 

PUBLIC WORKS, and/or the SANITATION DISTRICT. Thank you! 

June 26, 2025, 2:19pm by the requester 
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO COUNTY OF SANTA CRUZ 

Request 25-389 

Dates 

Due 

July 21, 2025 

Received 

June 26, 2025 via web 

Staff assigned 

Req uester Departments 

County Counsel 

2 Kristie Campbell / Fenton & Keller Planning 

YM kcampbell@fentonkeller.com Public Works 

O Post Office Box 791, Monterey, CA, 93940 Santa Cruz County Sanitation District 

y 831-373-1241 Point of contact 

in FENTON & KELLER PRA Requests Clerk of the Board 

Request 

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as 

defined in Gov. Code 8 7920.545 and Evid. Code 8 250) in the possession of the County of Santa Cruz relating to the 

development of the real property located at 419 Capitola Avenue in the City of Capitola, County of Santa Cruz, which 

property is currently identified as APN 035-131-26. (Documents produced are not to be combined with other public 

records requests by the same Requester. Thank you.) 

E Message from requester + Requester + Staff 

Good afternoon! Thank you for your response to our public records request. The original request was limited to 

the Planning Department and I'd like to amend the request to include all public records (as defined in the original 

request) in the possession of the County of Santa Cruz to include, but not be limited to, COUNTY COUNSEL, 

PUBLIC WORKS, and/or the SANITATION DISTRICT. Thank you! 

June 26, 2025, 2:20pm by the requester 
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO COUNTY OF SANTA CRUZ 

Request 25-390 

Dates 

Due 

July 21, 2025 

Received 

June 26, 2025 via web 

Staff assigned 

Requester Departments 

County Counsel 

e) Kristie Campbell / Fenton & Keller 
= P Planning 

Y kcampbell@fentonkeller.com Public Works 

O Post Office Box 791, Monterey, CA, 93940 Santa Cruz County Sanitation District 

y 831-373-1241 Point of contact 

im FENTON & KELLER PRA Requests Clerk of the Board 

Request 

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as 

defined in Gov. Code 8 7920.545 and Evid. Code 8 250) in the possession of the County of Santa Cruz relating to the 

development of the real property located at 421 Capitola Avenue in the City of Capitola, County of Santa Cruz, which 

property is currently identified as APN 035-131-27. (Documents produced are not to be combined with other public 

records requests by the same Requester. Thank you.) 

E Message from requester ~ Requester + Staff 

Good afternoon! Thank you for your response to our public records request. The original request was limited to 

the Planning Department and I'd like to amend the request to include all public records (as defined in the original 

request) in the possession of the County of Santa Cruz to include, but not be limited to, COUNTY COUNSEL, 

PUBLIC WORKS, and/or the SANITATION DISTRICT. Thank you! 

June 26, 2025, 2:20pm by the requester 
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO COUNTY OF SANTA CRUZ 

Request 25-391 

Dates 

Due 

July 21, 2025 

Received 

June 26, 2025 via web 

Staff assigned 

Requester 
Departments 

O o County Counsel 
E Kristie Campbell / Fenton & Keller 

Planning 
| kcampbell@fentonkeller.com 

Public Works 

© Post Office Box 791, Monterey, CA, 93940 
Santa Cruz County Sanitation District 

oJ 831-373-1241 . 
Point of contact 

im FENTON & KELLER PRA Requests Clerk of the Board 

Request 

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as 

defined in Gov. Code 8 7920.545 and Evid. Code 8 250) in the possession of the County of Santa Cruz, including but 

not limited to, COUNTY COUNSEL, PLANNING, PUBLIC WORKS, and/or the SANITATION DISTRICT, relating to the 

construction of the portion of the existing Noble Gulch drainage facility located under the real property located at 

427 Riverview Avenue in the City of Capitola, County of Santa Cruz, which property is currently identified as APN 

035-132-01. (Documents produced are not to be combined with other public records requests by the same 

Requester. Thank you.) 
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO COUNTY OF SANTA CRUZ 

Request 25-392 

Dates 

Due 

July 21, 2025 

Received Staff assigned 

June 26, 2025 via web 

Departments 

Clerk of the Board of Supervisors 

Requester BOS 

County Counsel 

Q Kristie Campbell / Fenton & Keller 
a P Planning 

Y kcampbell@fentonkeller.com Public Works 

O Post Office Box 791, Monterey, CA, 93940 Santa Cruz County Sanitation District 

y 831-373-1241 Point of contact 

im FENTON & KELLER PRA Requests Clerk of the Board 

Request 

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as 

defined in Gov. Code 8 7920.545 and Evid. Code 8 250) in the possession of the County of Santa Cruz, including but 

not limited to, COUNTY COUNSEL, BOARD OF SUPERVISORS (including the CLERK OF THE BOS), PLANNING, PUBLIC 

WORKS, and/or the SANITATION DISTRICT relating to the provision of Noble Gulch flood control and drainage 

services, including but not limited to written agreements with the City of Capitola. (Documents produced are not to 

be combined with other public records requests by the same Requester. Thank you.) 
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO COUNTY OF SANTA CRUZ 

Request 25-393 

Dates 

Due 

July 21, 2025 

Received 

June 26, 2025 via web 

Staff assigned 

Requester Departments 

County Counsel 

2 Kristie Campbell / Fenton & Keller Planning 

Y kcampbell@fentonkeller.com Public Works 

O Post Office Box 791, Monterey, CA, 93940 Santa Cruz County Sanitation District 

y 831-373-1241 Point of contact 

im FENTON & KELLER PRA Requests Clerk of the Board 

Request 

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as 

defined in Gov. Code 8 7920.545 and Evid. Code 8 250) in the possession of the County of Santa Cruz, including but 

not limited to, COUNTY COUNSEL, PLANNING, PUBLIC WORKS, and/or the SANITATION DISTRICT (1) produced by 

the City of Capitola to the County of Santa Cruz in response to the attached Public Records Act request, dated July 7, 

2011, and/or (2) responsive to each of the eight requests identified in the attached Public Records Act request, 

dated July 7, 2011. (Documents produced are not to be combined with other public records requests by the same 

Requester. Thank you.) 

Show less 

9 of 11

PUBLIC RECORDS ACT REQUESTS 

SUBMITTED TO COUNTY OF SANTA CRUZ 

 

 

9 of 11 

 

 

   

 

 

  



PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO COUNTY OF SANTA CRUZ 

Request 25-394 

Dates 

Due 

July 21, 2025 

Received 

June 26, 2025 via web 

Requester 

2 Kristie Campbell / Fenton & Keller 

Y kcampbell@fentonkeller.com 

© Post Office Box 791, Monterey, CA, 93940 

oJ 831-373-1241 

in FENTON & KELLER 

Request 

Staff assigned 

Departments 

Clerk of the Board of Supervisors 

BOS 

County Counsel 

Planning 

Public Works 

Santa Cruz County Sanitation District 

Point of contact 

PRA Requests Clerk of the Board 

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as 

defined in Gov. Code 8 7920.545 and Evid. Code 8 250) in the possession of the County of Santa Cruz, including but 

not limited to, COUNTY COUNSEL, BOARD OF SUPERVISORS (including the CLERK OF THE BOS), PLANNING, PUBLIC 

WORKS, and/or the SANITATION DISTRICT, relating to the County Board of Supervisors meeting on August 21, 1984, 

relating to the issues identified in the attached Board Order, dated June 19, 1984. (Documents produced are not to 

be combined with other public records requests by the same Requester. Thank you.) 
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PUBLIC RECORDS ACT REQUESTS 
SUBMITTED TO COUNTY OF SANTA CRUZ 

Request 25-395 

Dates 

Due 

July 21, 2025 

Received 

June 26, 2025 via web Staff assigned 

Departments 

Clerk of the Board of Supervisors 

Requester 
BOS 

o) o County Counsel 
CS Kristie Campbell / Fenton & Keller 

Planning 
Y kcampbell@fentonkeller.com 

Public Works 

© Post Office Box 791, Monterey, CA, 93940 
Santa Cruz County Sanitation District 

oJ 831-373-1241 
Point of contact 

fim FENTON & KELLER PRA Requests Clerk of the Board 

Request 

This Public Records Act request seeks all public records (as defined in Gov. Code 8 7920.530(a)) and writings (as 

defined in Gov. Code 8 7920.545 and Evid. Code 8 250) in the possession of the County of Santa Cruz, including but 

not limited to, COUNTY COUNSEL, BOARD OF SUPERVISORS (including the CLERK OF THE BOARD), PLANNING, 

PUBLIC WORKS, and/or the SANITATION DISTRICT, relating to the attached Santa Cruz County Flood Control and 

Water Conservation District Ordinance No. 3566, adopted June 26, 1984. (Documents produced are not to be 

combined with other public records requests by the same Requester. Thank you.) 
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EXHIBIT 7



113. 

IV. 

MINUTES, Planning Commission, Regular Meeting 

May 17, 1971, CAPITOLA CITY HALL, 7:30 P.M. 

The meeting was called to order at 7:30 P.M. by Chairman Waymire. 

ROLL CALL 

PRESENT: Commissioners Arthur, Battistini, Mason and Chairman Waymire. 

ABSENT: Commissioner Deasy. 

PLEDGE OF ALLEGIANCE 
  

The Pledge of Allegiance was Jed by Chairman Waymire. 

APPROVAL OF MINUTES 
  

A Motion was made by Conmissioner Mason, seconded by Commissioner Battistini to 

approve the minutes of May 3, 1971. 

Motion passed by volce vote and so ordered. 

PUBLIC HEARINGS 
  

A. Application #412, Variance for addition of garage £ rumpus room without 
  

adequate front and side yard setbacks or Jot coverage at 427 Riverview 
  

Avenue, Anita L. Arthur, Applicant. 
  

Secretary Clarke explained the proposal was to construct a three car garage 

with a rumpus soom over to the property line without side yard set backs. 

Secretary Clarke said the street in front of this property was only twenty 

twenty (20) feet wide and If the wariance was granted there should be at 

least a ten (10) foot set back. Mr. Arthur said he would have too small a 

lot If he had to set back ten (10) feet. Councilman Graves said his property 

across the street from the applicant was within five (5) feet of the line and 

other properties were out closer than ten (10) feet. 

Secretary Clarke said that the buildings that were closer to the street were 

old but if you allowed a new structure at five (5) feet you would establish a 

precedent which would be a hazard on a twenty (20) foot street, Counc! Iman 

Graves sald ff you require the ten (10) feet you will create a damp dark 

patio between the house and the garage, 

MOTION WAS MADE BY COMMISSIONER MASON, SECONDED BY COMMISSIONER BATTISTINI TO 

CLOSE THE PUBLIC PORTION OF THE HEARING. 

Motion passed by voice vote and so ordered, with Commissioner Arthur abstaining. 

The Commissioners felt the ten (10) feet should be required, however, they 

would compromise on five (5) feet. 

A MOTION WAS MADE BY COMMISSIONER BATTISTINI, SECONDED BY COMMISSIONER MASON TO 

APPROVE APPLICATION #422 WITH A FIVE (5) FOOT SET BACK ON RIVERVIEW AND A 

PEDESTRIAN EASEMENT ALONG THE WATER FRONT, BY THE FOLLOWING VOTE: 

AYES: Commissioner Battistini, Mason & Chairman Waymire. NOES: None. 

ABSENT: Commissioner Deasy+ ABSTAINING: Commissioner Arthur. 

Application #414, Use Permit to use a trailer for temporary office space while 
  

permanent building is being constructed for Santa Cruz Savings and Loan at 

1800 - hlst Avenue, Parcel #34-131-11, Lowell H. Wilcox, applicant. 

There was no public comment. 

A MOTION WAS MADE BY COMMISSIONER MASON, SECONDED BY COMMISSIONER BATTISTINI 

TO CLOSE PUBLIC PORTION OF THE HEARING. 

Motfon passed by voice vote and so ordered. 

  

  

Commissioner Battistini said the Commisston would like to welcome Santa Cruz 

Savings and Loan. 

 



  

Vil. 

A MOTION WAS MADE BY COMMISSIONER ARTHUR TO APPROVE APPLICATION #414 FOR 

A MAXIMUN OF ONE YEAR, SECONDED BY COMMISSIONER BATTISTINI, 8Y THE FOLLOWING VOTE: 

AYES: fommissioner Arthur, Battistint, Masons; Chairman Waymire. 

NOES: None. ABSENT: Commissioner Deasy. 

Application #415, Use Permit to use the Modular Display House at 1450 - 4ist — 

Avenue, for temporary office while constructing building for Guarantee Land 

  

  

Title Co., D. J. Morger, applicant. 
  

Mr. Morger asked if the temporary power connection could be continued for the 

year. 

A MOTION WAS MADE BY COMMISSIONER ARTHUR, SECONDED BY COMMISSIONER BATTISTINI TO 

CLOSE THE PUBLIC PORTION OF THE HEARING. 

Motion was passed by voice vote and so ordered. 

No comment from the Commission. 

A MOTION WAS MADE BY COMMISSIONER MASON, SECONDED BY COMMISSIONER BATTISTINI 

TO APPROVE APPLICATION #415 FOR A MAXIMUM OF ONE YEAR AND WAIVE THE UNDERGROUND 

SERVICE REQUIREMENT FOR THAT PERIOD, BY THE FOLLOWING VOTE: 

“AYES: Commissioner Arthur, Battistini, Mason & Chairman Waymire. 

NOES: None. ABSENT: Commissioner Deasy. 

REGULAR MEETING “ _- 
  

A. 

B. 

Communications 

None. 

Reports of Committees 
  

None. 

Unfinished Business 
  

None. 

New Business 

None. 

Oral Communications. 
  

Chairman Waymire said there should be a floating safety line outside the lagoon 

to protect and aid swimmers. Commissioner Battistini sald there used to be one, 

but ¡t'was discontinued when the State had the beach. 

Secretary Clarke said the Commission could recommend this to the City Counc. 

and they could consider this and budget the item if they felt It was ~~ 

necessary. 

A MOTION WAS MADE BY CHAIRMAN WAYMIRE, SECONDED BY COMMISSIONER BATTISTIN! TO 

RECOMMEND A FLOATING SAFETY LINE BE INSTALLED ON THE OCEAN SIDE OF THE LAGOON. 

Motion passed by voice vote and so ordered. 

ADJOURNMENT 

There being no further business Commissioner Arthur mad a motion to adjourn the 

meeting, seconded by Commissioner Battistini at 8:15 P.M., May 17, 1971. 

Motion passed by voice vote and so ordered. 

Respectfully submitted, 

H.W. Clarke 
Acting Planning Commission 

Secretary: 
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IWNER 

ARTHUR, Anita L. Pe PE 35-132-01 
.OCATION TYPE VALUATION 

427 Riverview 7 Garage & Rumpus Room $11,200.00 
CONTRACTORS SEWER CONNECTION 

BUILDING PLUMBING AND GAS ELECTRIC PERMIT NUMBER 

¡AME NAME NAME 

Jack Nelson P. G. Plumbing McCroskey DATE PAID 

ERMIT NUMBER DATE PERMIT NUMBER DATE PERMIT NUMBER DATE 

7 JU aw 

6098 6+2-7] 6213 7=19-=7 6218 A: armet 

INSPECTIONS 
go... 

BUILDING PLUMBING AND GAS _ ELECTRIC WV ay, 
OUNDATION ROUGH Lon ROUGH N. | as 

Y Y Y 3 2. S A STREET OPENINGS 
RAME & CHIMNEY . FINISH FINISH VY NS PERMIT NUMBER 

A Ax// Do 
TUCCO WIRE EN WATER PIPE A FIXTURES. ETC LS A DATE 

N O) 6 y 
\ sy ™ 

TU. SCR. COAT GAS P.T. : FINAL YY INSP. 
‘ i . e » | =$ 

$ la o 
T y ATH OR WALLBOARD GAS FINISH o > CUBE. GUTTER A SIDEWALK 

_ NON PERMIT NUMBER 

LUES- ~~ sE AN bh 4 
Ny SEWER Ñ 4 y MN 

‘ q wp NO > Ñ VO Y a, DATE 
INISH COMPLETE Xx : ry Ñ ny 

\ 
~ INSP. 

ay - 
ERT. OF OCCUPANCY ( { SERVICE CLEARED 

'WNER PARCEL NUMBER ARTHUR, Anita L. Riverview  



DEPARTMENT F BUILDING INSPECTION 
420 CAPITOLA AVENUE 

CITY OF CAPITOLA 
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6098 
  

  

  

  

  

  

  

      

  

  

  

  

  

  

  

  

  

  

  

  

  

    
  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

CAPITOLA, CALIFORNIA 95010 _ p E R M i T su, 
PHONE - 475-7300 

Owner: Applicant: a Location of Job: 

4 7 
A — Assessor's 

Av? bur TAcKk Ne [so Parcel No. 35-/32-0 j 

BUILDING FZ. 

Contractor Lic. No. 
Zone 

— : 
Jack Meso.) 

Permit to 00 

Valuation $ Lf Zed 

, ) ¢ ‘ co 
( ml icv AEF € Y En fh AS ea Bldg. Fee 5 V5 — 

SEWER CONNECTION Y PLUMBING & GAS ELECTRIC 

Ref. B.P. Date Ref. B.P.* Date Ref. B.P.*__ Date 

Contractor Contractor Contractor 

District Permit $ Permit $ 

Altas Fixtures Lights 

required? Woter Healer Fixtures 

lf "Yes", dote Water Piping Switches 

petition filed Gas -- Min. 5 Plugs 

Type of service, units, etc.: Gas --- Over 5 Ronge 

Sewer Oven 
Applionce tags: 
Over 50M BTU Dryer 

Under 50M BTU Water Heater 

Annexation $ Space Heater 

Connection Motors 

Inspection 

Other Mech, Permit 

Power Pole 

Total $ Total $ Total $ 

DRIVEWAY OR STREET OPENING - Road No. 

Ref. B.P. * Date 

Contractor 

Insurance D O N OT 

Driveway $ 

Street Length Width Depth W R | T E 

opening 

Other 

Total $ | N T H | S 

  

“THIS PERMIT 15 SUBJECT TO ALL OF THE RULES AND REGULATIONS 
GOVERNING SAID WORK SET FORTH IN THE ORDINANCES AND 
BUILDING CODE OF THE CITY OF CAPITOLA, AND THE LAWS OF THE 
STATE OF CALIFORNIA, AND ALL AMENDMENTS THERETO.” 

nn 

EA 
y e. LANA Glulay 
  

Signature of Applicant   1s Date 

AREA 

  

  

THIS PERMIT MUST BE POSTED
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rd . 

© BEFORE THE BOARD GF DIRECTORS go 

OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND WATER CONSERVATION DISTRICT 

RESOLUTION No. 650-69 

On the motion of Director Forbus 
Duly seconded by Director McCallie 
The following resolution le adopted: 

RESOLUTION OF INTENTION TO ESTABLISH 
ZONE NO. 5 OF THE SANTA CRUZ COUNTY FLOOD 
CONTROL AND WATER CONSERVATION DISTRICT 
  

WHEREAS, Section 302 of Act 7390 of the California Water Code 

(uncodified) provides that the Board of Directors of the Santa Cruz County 

Flood Control and Water Conservation District may initiate proceedings for 

the formation of zones whthin said District to undertake any project or 

works of improvement; and 

WHEREAS, in accordance with Section 306 of said Act, the Chief 

Engineer of said District has submitted to, end filed with, this Board of 

Directors the Report of the Chief Enpineer of the District on the proposed 

formation of Zone No. 5 of said District. 

NOW, THEREFORE, IT 15 HEREBY RESOLVED AND ORDERED that: 

1. This Board hereby declares its intention to form a zone under 

the terms of the Santa Cruz County Flood Control and Water 

Conservation District Act, to include all of the territory 

lying within the area bounded by Rodeo Gulch on the West, 

Monterey Bay on the South, Soquel Creek ~ the East, and 

Soquel Drive on the North; more partículariy described on 

Exhibit "A" attached hereto, and by this reference made a part 

of this Resolution. 

The name of the proposed zone is: "SANTA CRUZ COUNTY FLOOD 

CONTROL AND WATER CONSERVATION DISTRICT, ZONE No. 5." 

The works of improvement for which the zone is to be created 

are as follows: . 

a. Construction, maintenance and Financing of a storm drain 

system in aceandancd HER an approved Master Plan of 

drainage for the area. 

b. Maintenance and improvement of the existing pipes, ditches, 

and natural waterways pending reconstruction into the   

e
e



  

. o | -0 
aforementioned Master Plan. 

4. The Engineer's Report on formation of the proposed zone, the 

master plan of drainage facilities to be constructed, eaienees 

of cost, and proposed methods of financing,are on file with the 

Clerk of this Board and with the Chief Engineer of Fita District, 

and said demana are available for examination by ali inter- 

ested ee at the respective offices in the County crudkenaaneall 

Center, Santa Cruz, California. 
on the 16th _ day of _ December , 1969, 

5. NOTICE IS HERFDY GIVEN that/at the hour 0£11:30_ _4A,M., in 
  

the Supervisors Chambers, County Governmental Center, Santa 

Cruz, California, is set as the date, time, and placé of public 

‘hearing before this Board upon the proposed Formation of said 

‘Zone No. 5 at which all interested persons for or against the 

estaa of the proposed zone may appear and present testi- 

tony. 

BE IT FURTKER RESOLVED AND ORDERED that the Clerk of this Board is 

hereby directed to publish a copy of this resolution pursuant to sacttan 

6066 of the Govetnment Code in a newspaper of general circulation published in 

the County and circulated in the proposed zone, with the first publication 

being made at least twenty (20) days sean be the hearing date. Copies of 

this resolution should also be posted in three (3) public places in the 

proposed zone at least ten (10) days betous the hearing date, 

PASSED AND ADOPTED by the Board of Directors of the Santa Cruz County 

Flood Control and Water Conservation District, this A8thday of November. 

1969, by the following vote: 

AYES: DIRECTORS Forbus, McCallie, Cress and Chairman Mello 

NOES: DIRECTORS None 2° 

ABSENT: DIRECTORS Sanson 

HENRY J. MELLO 

Chairman of said Board 

  

ATTEST: TOM M. KELLEY 

Clerk of said Board 

DISTRIBUTION: Co. Counsel . Water Projects Coordinator 
Director Public Works Auditor-Controller 

Approved as to form; 
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EXHIBIT "A" -— ZONE NO. 5 OF THE SANTA CRUZ COUNTY FLOOD CONTROL 
AND WATER CONSERVATION DISTRICT. 

LEGAL DESCRIPTION 

All of those lands situated, lying, and being within 
the County of Santa Cruz that constitute that portion of the 
Rancho Arroyo del Rodeo, as patented, Lying southerly of Soquel 
Drive and lying between Soquel Creek on the East and Rodeo Gulch 
on the West, and more particularly the portion thereof described 
as follows, to-wit: 

Beginning at the mouth of Rodeo Gulch where it meets 
Monterey Bay at a point on the common boundary of Rancho Rodeo 
and Branciforte Rancho as recorded in the Assessor's Map Book 28 
Page 22, County of Santa Cruz; thence, from said point along the 
aforementioned common boundary proceed along the following 
courses and distances, to the point where the centerline of Rodeo 
Gulch intersects the centerline of Soquel Drive. 

  

COURSE . DISTANCE (ft) 

N 60° 45' E 402.6 feet 
N 37° 30° E slo." 
N 73% 30' E 1015.  * 
N 377 15! E 733.” 
N 29, 45! E 195.  " 
S 84, 00' E 96. * 
N 46, 25' E 444. * 
N 287 04' E 246.  " 
N 11, 38' E 169.6 " 
N 275 22' E 232.5 7 
N 15, 30' E 642.0 " 
N 157 30° W 752.0 * 
N 10, 30% E 257.4 * 
N 3, 30° E 202.0 ” 
N 207 00' E 1895.66 " 
N 12, 15' E 132. * 
N 005 162.77 * 
N16, 00' W 142.56 " 
N 177 00* E 262. * . 
N 237 15' E: 132. "> 
S51) 45' E 45. * 
N 39° 45* E loo. =” 

EXHIIT Fag Er
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Legal Description (continued) Page 2 

COURSE DISTANCE (ft) 

oo: 
N 52, 45' “ 88. feet 
N 105 20" Y 20. Y 
N 24, 45° W 115.6 tt 
N 15, 00' E 132.66 +" 
N 35 45' W 165. a 
N 29, 15' E 203.25 " 
N 14, 45' W 103.62 * 
N 48, 00' E 112. a 
N 245 26' E 395.87 " 
N 255 00' E 26. " 
N10, 00* E :236.2 it 
N 56 30' E 177. a 
N 10, 00' w 164. i 
N 1,.00' E 160. a 
N 205 15' E 204. a 
N 32g 30' E 300. 

- N 56, 00' E 430. 
N 1997 15" E. 163. . 
N 10, 00* E 210. « 
N 765 00' E 184. ¥ 
N 45, 15* E 89.2 " 
N 10, 15' E 188. x 
N 127 15' wW 307. . 
N 2% 15° W 200. a 
N 18° 00" Y 112. 4 
N 447 30° E 175.96 " 
N 5, 15' W 200. "e 
N 465 15' € 180. a 
N 75 45' W 178. e 
N 85 45* E 65. ” 
N 80, 45' E 70. * 
N 44, 00" E 72. = 
N 64° at W 59. : 
N 8) 00% E 191.4 . 
N 855 30' E 135. ts 
N 225 00' E 85.3 é 
N 9 15' YN 104.0 le 

Thence, along the centerline of Soquel Drive South 
16 33' E 355.0‘ to the beginning of a curve to the sight with 
a radius of 4,000. feet through a central angle of 02 ort" 03" 
for an arc Length of 156.07'; thence, South 74 18* S59” East 
208. 2 to the beginning of a curve to the left with a radius 
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Legal Description (continued) Page 3 

of 900.* through a central angel O£267 45' 08" for an arc 
lengta of 420.22'; thence, North 78 55' 53" E 320.64' to 
the beginning of a curve to the left with a radius of 
4,000.00' through a central angle o 03% 09' 40" for an arc 
length of 220.69'; thence, North 77° 46' 13" East to the center- 
line of 41st Avenue; thence, continuing easterly along the 

centerline of Soquel ARAU to the easterly line of Rancho 
Arroyo Del Rodeo; thence, alang the common boundary between 
Rancho Arroyo Del Rodeo and Soquel Rancho for the following 
courses and distances: 

  

COURSE DISTANCE (ft) 

S 003 45' E 70. feet 
S 13, 30' w 558. .“ 
Ss 52° 45° É 296. e 
S 209 30' E 270. . 
S 33, 10' W 67. .« 
S 59, 45' E 1127. " 
$ 45. 37' Ww 368." 
s 00° 00' i 190. " 
S 40, 00% E 254, a 

_S 18, 00° E 248.5 " 
S 55 50' E 24.91 " 
S 28, 15! E 200. ie 
S 35, 10" E 281.18 * 
S$ 41. 55' E 135. " 
S 137 10% E 126.74 ” 
S 35 13' W 81.61 * 
S 317 32' E 558.43  * 
S 55 15' W 409.69 * 
S 17, 57' E 572. n 
S 39, 30* E 72.25  * 
S 505 30' W 42.06 * 
S 34, 15' E 422. " 
S 205 00' E 358.55 * 
S 34, 15' E 430.00 *. 
S 54, 15' E 80. " 
S 435 LO' E 43. n 
S 380 10" E 89. o. 
S 41g 10* E 30. “ 
S 34 10' E to the Bay of Monterey; 

- thence, Westerly along the «sushoriy line of the Rancho Arroyo 
Del Rodeo to the most southwesterly corner of said Rancho and 
the point of beginning. 

The foregoing description was compiled from records | of 
the Santa Cruz County Assessor, in the Office of the Santa Cr 

County Department of Public Works in November, 1969. 

{ “ 
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@ RESOLUTION 69-22 Y 0 
RESOLUTION OF CONSENT 

WHEREAS, Section 320-of the Santa Cruz County Flood  _- 

Control and Water Conservation District Act luncodified Act 7390 

of the California Water Code) specifies that no city or district 

empowered to produce, store, or distribute water shall be inciuded 

within a Zone without its written consent by resolution adopted by 

its legislative body; and 

WHEREAS, the Board of Directors of the Santa Cruz County 

Flooá Control and Water Conservation District has, by the adoption 

of a Resolution of Intention, declared its intention to form Zone 

No. 5 of said District within the area bounded by Soquel Creek, 

Rodeo Creek, Soquel Drive, and Monterey Bay for the purposes of con- 

structing, maintaining and financing a storm drainage system, and 

interim maintenance of existing pipes, ditches, and waterways; 

NOW, THEREFORE, BE IT RESOLVED by the Board of Directors 

of the Soquel Creek County Water District that the Soquel Creek 

County Water District does hereby give its consent that so much of 

its territory as lies within the hereinafter described Zone No. 5 be 

included within Zone No. 5 of the Santa Cruz County Flood Control 

and Water Conservation District if said Zone No. 5 is formed solely 

for the purposes outlined in said Resolution of Intention. 

4 A 7, A 

PASSED AND ADOPTED this NE of ebro , 1969, 
  

by the following vote: 

AYES: Izant, Bargetto, Peretto, McLachlan and Jones 

NOES: None 

ABSENT: None 

ral a | Abe id 
y) 
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6 RESOLUTINA Mo, 3089 

RESOLUTION OF CONSENT 

WHERFAS, Section 320 of the Santa Cruz County Fleod Control and 

Water Conservation District Act (uncodified Act 7390 of the California 

Water Code) specifies that no city or district empowered to produce, 

store, or distribute water shall be included wifin a Zone without its 

written consent by resolution adopted by its legislative body; and 

WHEREAS, the Board of Directors of the Santa Cruz County Flood 

Control and Water Conservation District has, by the aligatiten of a — 

of Intention, declared its intention to farm Zone No. 5 cf said District 

within the area hounded hy Soquel Creek, Rodeo Creek, Sequel Nrive, and 

Monterey Bay for the purposes of constructing, maintaining and €inancing 

a storm drainage system, and interim maintenance of existing pipes, 

ditches, and waterways; 

NOW, THEREFORE, BE IT RESOLVED by the City Councii of the City of 

Capitola that the City of Capitola does hereby give its consent to strain 

of its territory within Zone No. 5 of the Santa Cruz County Flood Control 

and Water Conservation District 1£ said Zone No. 5 is formed solely For the 

purposes outlined in said Resolution of nrentanó 

PASSED AND ADOPTED this 8th day of December , 1969, 
  

by the following vote: 

AYES: Councilmen Peccaria, Graves, Fontes, Walker and Mayor Lannin. . 

NOES: None 

ABSENT: «None 

  

Lhe Kou 
Va 7 

ATTEST: 

OT atthe Y lel titan 

City Clerk 
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BEFORE THE BOARD OF DLRECTOPS 

OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND KATER CONSERVATION DISTRICT 

RESOLUTION NO. 719-69 

On the motion of Director Torbus 
Duly seconded by Director Sánson 
The foliowing resolution is adopted: 

RESOLUTION ESTABLISHING ZONE NO. 5 OF THE SANTA CRUZ 
COUNTY FLOGD CONTROL AND WATER CONSERVATION DISTRICT 
IN ACCORDANCE WITH PROVISIONS OF ACT 7390 OF THE 

CALIFORNIA WATER CODE (uncodified) 
  

WHEREAS, this Board of Directors of the Santa Cruz County Flood 

control and Water Conservation District by its Resolution No. 650-49, 

adopted November 18, 1969, declared its intention to establish Zone No. 5 

of said District within the County of Santa Cruz, and with proper notice 

set Tuesday, December 16, 1969 at 11:30 A.M. as the date for public hearing 

upon the formation of said Zone; and 

WHEREAS, the hearing was held at the time and place Fixed in said 

Resolution of Intention, the Report of the Chief Engineer was considered 

and adopted, and a majority protest was not recedved; and 

WHEREAS, the City of Capitola and the Soquel Creek County Water 

District have given their consent in writing to the formation of said 

. Zona Wo. 5. 

NOW, THEREFORE, BE IT RESOLVED AND ORDERED: 

1. The Board of Directors of the Santa Cruz County Flood Control 

and Water Conservation District does hereby declare and 

determine that Zone No. 5 of said District be, and it hereby 

is, established. / 

2. That the boundaries of Zone Wo. 5 so Formed shall be ail of 

the lands bounded on the South by Monterey Bay, on the East 

by Soquel Creel, on the North by Soquel Drive, and on the 

West by Rodeo Gulch, beijug more particulariy described and 

set forth in Exhibit "A", attached hereto and by this 

reference made a part hereof. 

3. The name of the Zone is: "SANTA CRUZ COUNTY FLOOD CONTROL 

AND WATER CONSERVATION DISTRICT,. ZONE NO. 5." * 

5. The works of Improvement for which Zone No. 5 1s created are 

as follows: 

a. Construction, maintenance and Financing of a storm drain 

system in accordance with the approved Master Plan. 

A A 

— : ie 
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b. Maintenance and improvement of the existing pipes, ditches, 

and natural waterways pending reconstruction into the 

aforementioned liaster Plan. 

BE IT FURTRER RESOLVED AND ORDERED that the Clerk of this Beard 

shall and hereby is directed to: 

1. File a statement setting forth the legal description of 

Zone No. 5 with a plat or map showing said boundaries with 

the Assessor of the County of Santa Cruz and with, the State 

Board of Equalization in Sacramento. 

PASSED AND ADOPTED by the Board of Directors of the Santa Cruz 

County Flood Control and Water Conservation District this 16th   
‘day of December, 1969, by the following vote: 

AYES: DIRECTORS Sanson, Forbus, McCallie, Cress and Chairman Mello 

NOES: DIRECTORS None 

ABSENT: DIRECTORS None 

HENRY J. MELLO 

Chairman of said Board 

  

" ATTEST: TOM M. KELLEY 
  

Clerk of said Board 

DISTRIBUTION: Co. Counsel 

Director Public Works 
Water Projects Coordinator 
Auditor-Controller 

Approved as to form: 

yo COUNTY COUNSEL 
  

  

STATE OF CALIFORNIA $8 
COUNTY OF SANTA CRUZ 

1, TOM MM. KELLEY, County Clerk and ex-officio 
ch ns GF the Dan af Suncivisors of the County of 
Santa Crus, Gate el California, do hereby certify that 
fhe for nf st cree nl corre! copy of a resolution 
pasyed eeeg.cd Ey and entered in the minutes of 
the ened Usera, E 

   
   

   

ln Wiítncea vetereof | have hercunto set my hand end 
Ullixed Ihe cesd o! ike end Doard, on LE (8 WEF 

: 
TOM M. ne ad, County Clerk 

. 
yet ESPA cg C, Depty o AS A a NA 
      

y 
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a
 SANTA   

November 10, 1969 

BOARD OF SUPERVISORS 

County of Santa Cruz 
7OL Ocean Street 
Santa Cruz, California 

SUBJECT: FORMATION OF ZONE 5 OF THE SANTA CRUZ COUNTY 
FLOOD CONTROL AND WATER CONSERVATION DISTRICT 

Gentlemen: 

Pursuant to the provisions of the Santa Cruz County Flood Control 
and Water Conservation District Act - Ace 7390 of the California 
Water Code, Uncodified, Part 2 - herewith is submitted the report 

of the Chief Engineer of the District in accordance with Section 306 
of said Act. 

Section 306 reads as follows: 

"Prior to the hearing on the proposal to establish 
any zone, the Board shall direct the chief engineer 
of the District to make and file a resort with the 

Board which shall show: 

a. A general description of the project or works of 
improvement for which the zone is to be created; 

b. A general descriztion of any lands, rights of way, 
easements and property to be taken, acquired or 
injured in carrying out such work; 

c. Am estimate of the cost of the project or works, 
including an estimate of the cost of any lands, 
rights of way, easaments and property proposed 
to be taken, acquired, or injured in carrying 
out said work, and also of all incidental ex- . 
pensas atid of all operating, maintenance and 
other costs which may be incurred ia connection 
therewith.” 

snap se a



Board of Supervisors Page 2 
November 10, 1969 

The formation of the zone in accordance with this report and recom- 

mendations has been requested by the Capitola City Council. The 
accompanying Master Plan and cost estimates were prepared by the 
City of Capitola at City expense and reviewed by this office. 

This report contains all of the required information that is pert- 
inent to the proposed Zone. It may be accepted by the Board or 
referred back to the Chief Engineer for such modifications and 
changes as the Board deems necessary in the best interests of the 
District. 

In conformance with the provisions of Section 320 of the Act, 

Resolutions of Consent to form this zone will be required from the 

City of Capitola, and the Soquel Creek County Water District. 

Tt is recommended that this matter be set for public hearing before 
the Board of Directors of the District at the earliest possible 

date. 

Respectfully submitted, 

Leal CEP 5 
D. A. PORATH 
Districc Engineer 

ERA:la 

Attachments 
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SANTA CRUZ COUNTY FLOOD CONTROL AND WATER CONSERVATION DISTRICT 

REPORT OF THE CHIEF ENGINEER OF THE DISTRICT ON THE FORMATION 

OF ZONE 5 OF THE DISTRICT 

Issued pursuant to the provisions of Saction 306 of Act 7390, 
Uncodified Acts of the California Water Code 

November, 1969 

D. A. PORATH, District Engineer 
oí the Santa Cruz County Fleed 
Control & Watar Conservation 

District 
EXHIBIT Spee 2 ot $  



PROPOSED ZONE 
  

The official designation of the proposed Zone of Benefit of the Santa Cruz 

County Flood Control and Water Conservation District shall be: "Zone No. 5 

of the Santa Cruz County Flood Control and Water Conservation District." 

TERRITORY OF ZOWE 

The territory of the zone shall be all the lands within the area bounded by 

  

Soquel Creek on the East, Monterey Bay on the South, Rodeo Gulch on the West, 

and Soquel Drive on the North, as shown on the attached map, Figure 1, 

entitled "Zone Boundaries." 

DESCRIPTION OF PROJECT 
  

The project shall consist of construction amd maintenance of a storm drainage 

system as shown on Figure IL entitled "Proposed Improvement.” Until construc- 

tion of proposed improvements, existing run-off channels will be maintained by 

the zone. 

PURPOSES AND OPERATIONS 

The primary purpose of the zone is to establish the authority under the 

  

California Water Coda (Act 7390, Sect. 306) to Finance and construct a storm 

drain system within the zone. Financing of these facilities will be accomol- 

ished by a combination of building permit drainage fees, assessment district 

proceedings, contributions from developers, and ad valorem tax levy. Since 

the master plan is included in this report, the zone can, at a later date, 

bring before the Board an ordinance establishing the basis for collecting 

these drainage fees. Funds collected from these fees will be applied toward 

the construction costs with the remainder of the construction being paid for 

by normal assessment district proceedings, augmented by tax levy as urgency 

might demand in the future. 

An immediate function of Zone 5 is to de able to acquire rights of entry once 

these now private channels to maintain then and to imorove flow charactaristics. 

Maintenance would consist of a weed abatement program as well as renoving 

weeds, brush, snags and logs from the channels proper. Channel scouring and 

excessive erosion would be corrected. No major channel widaning or realign- 

ment would take place. 

At present the District does not have any easements or rignhc of way in tnese 

pana aS Peet fat



channels except where they cross or flow within public road rights of way. 

Ie is anticipated thar some of these easements necessary to maintain these 

channels would be acquired by the District. No channel maintenance could 

take place until easements, rights of way, or rights of entry were available. 

All funds available after maintenance expenditures would be used for acquisi- 

tion of the necessary rights of way and construction of the proposed drainage 

system. 

Maintenance operations of Zone 5 can be accomplished by District personnel 

functioning as an cperating division of the County Public Works Department, 

using equipment from the Public Works Department equipment pool, and under 

the directicn of the County Public Works Director and his staff. 

It is proposed that the maintenance operation be financed by the Zone: oper- 

ating fund and that che fund will be charged for services, equipment, and 

Management in the same manner in which the Depertment conducts the financial 

management of other special districts. 

It is proposed that district persennel and County Public Werks personnel, 

when employed on Zone activities, will cooperate and aid in the pertinent 

operations of other County departments, and with appropriates Federal, State, 

and local agencies, both within and without the County, having responsibili- 

ties in the area of water quality, water resources management, flood control, 

and related environmental factors. 

ESTIMATED MAINTENANCE COSTS 
  

Initial maintenance costs are expected to be hign during the first years of 

zone operation, because many of these channels have never been maintained. 

During the first years of maintenance, the costs have been based upon 4 

minimum working unit wnich consists of a foreman and two equipment operators. 

It is recognized that these initial maintenance costs will drop drastically 

after the propesed system is built. Maintenance costs for the above men 

and equipment are as follows: 

Foreman 500 hrs. @ $6.50 = $3250 

Equipment Ooerator 1000 hrs. @ 3.33 5350 

a - 
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Equipment 

Pickup truck 500 hrs. @ $1.09 = $ 500 

Weed Sprayer 100 hrs. € 1.50 = 150 

Back hoe 350 hrs. @ 3.50 = 1225 

Grader 100 hrs. @ 6.00 = 600 

Dump 250 hrs. € 4.00 = 1000 

Overhead 1500 hrs. € 1.20 = 1800 

Sub total $ 13,875 

+ 32 416 

Total operating unit $ 14,291 

Contingencies 15% 2,144 

*Probable annual maintenance budget $ 16,435 

*This is the estimated maximum first year cost and this cost will be reduced 
rapidly to near zero each year as open ditches are replaced with permanent pipes. 

ESTIMATED CONSTRUCTION COSTS 
  

Construction of the Storm Drain System is divided into three parts: 

System A - To drain the area easterly of 4lst Avenue lying between Opal Cliff 

Drive and Grace Street. 

System B - To drain the area generally north of Portola Drive and west of, and 

including, 4lst Avenue. 

Miscellaneous Pipine - A number of small isolated drainage problems generally 
= 

  

south of Portola Drive and the railroad. 

  

Item Quanity Unit Unit Price Cost 

12 inch R.C.P. 2000 L.F. 10.00 520,000.00 

18 inch 2.C.P. 2750 L.F. 12.00 , 33,000.00 

24 inch 2.C.F. 1200 L.F, 15.00 18,000.00 

30 inch R.C.P. 450 L.F. 17.00- 7,650.00 

36 inch R.C.P. 2900 L.F. 13.00 52,200.00 

Catch Basins 56 Ea. 300.00 16,800.00 

Manholes 42 Za. 350.00 14,700.00 

Outíall Structure 1 Ea. 1000.00 1,000.00 

R.R. Crossings 2, Ed. 3000.00 6,900.00 

Connect Pipes 4 Ea, 150.00 : 606.00 

Total Systen A $ 170,000.00 

exttat__2 eon bot F_ Hs
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System B 

  

  

Unit 

Item Quantity Unit Price Cost 

Chain Link Fence 4,020 L.F. $ 4.00 $ 16,080 

Righe of Way 80,000 L.F 0.50 - 40,000 

12 inch R.C.P. . 580 L.F 6.00 3,480 

18 inch R.C.P. 3,950 LF. §.00 31,609 

36 inch R.C.P. 620 LE, 12.00 . 7,840 

42 inch E.C.P. 805 > L.F 15.00 12,075 

48 inch R.C.P. 440 Lak 22.00 9,680 

54 inch R.C.P. 635 L.F. 26.00 16,510 
72 inch R.C.P. 1,810 L.F 60.00 108,600 

4X8 Box (covered) 1,320 L.F 80.00 105,600 

4X9 Box (open) 2,010 L.F 65.00 130,659 

Catch Basins 30 Ea. 300.00 9,000 

Manholes 28 Ea. 350.00 9,800 

Dox Structures (H.H.) _ 2 Ea. 1,500.69 3,000 

R.R. Crossing (share) 1 Ea. 15,009.00 15,000 
Connect Pipes 10 Ea. 150.00 1,500 

Total System E $520,009 

Subtotal systems A & 3 5550,000 

Add 10% for small misc. siping 69,090 

Total construction costs systems A £ 3 $759,000 

10% contingency 76,000 

Engineering . Fees £2,000 

Legal, Princing, Adverctisiag 25,000 

TOTAL COSTS SYSTEMS 4A AnD 3B $202,006 

FINANCING MAINTENANCE OF TEE ZONT | 
The maximum tax that may be levied by a Zone of Benefit is 25 cents per $100 

of assessed valuation of all taxable property within the Zone. The approved 

budget for the Zone, as adopted by the Board of Directors of the District, wilz 

determine che exact amount ef anaual tax necessary to finances tha activity sf 

the fone for aach fiscal yaar 

As cf Cotobir, 1960, the arprominata assessed avaluation of the entire zone as 3h 

206 Fis. T is 514,099,906 ith an asticitad accrual csaintenenta Sudget of 914,432 

the ta 22 3.11 pax 3103 of asgegsad eveiwerio | the 

Extecit 
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Screenshot of Zone 5 (blue) from County Flood Control Zones map (May 2019) 
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1. Introduction

Background

The County of Santa Cruz Public Works Department is responsible for operating and
maintaining the storm drainage facilities in the areas between the cities of Santa Cruz and

Watsonville. The area includes the communities of Live Oak, Capitola, Soquel and Aptos,
referred to as Zone 5. There are a number of locations within these areas that require
system improvements to mitigate drainage problems and the County is committed to

upgrade the drainage system on an ongoing basis within budget limitations.

To assist the County in developing a capital improvement plan for drainage
improvements, KVL Consultants, Inc. was hired in September 1997 to develop a Storm
Drain Master Plan for Zone 5. The Master Plan includes the hydrologic and hydraulic
analysis of modeled facilities, proposed improvements and cost estimates to upgrade
system deficiencies and a capital improvement plan to carry out the improvements over a
period of time.

Study Area

of
The study area (Figure 1-1) is the Zone 5 watershed. The study includes the hydrologic
analysis of all areas contributing runoff to Zone 5 and the hydraulic evaluation
conveyance systems within Zone 5 equivalent to pipe sizes of 30" diameter and larger.
Capacities of existing storm drains smaller than 30", that have been mapped and for
which there is data, have been analyzed to establish their capacity and how they can be
incorporated into the overall master drainage plan.

Study Approach

To facilitate the management of future changes, a computerized Storm Water Facilities
Management System has been developed on a Personal Computer to integrate system
modeling, cost estimates and capital improvement plans of proposed improvements. The
system includes a PC based Geographic Information System for graphic viewing of
system facilities, model results, proposed improvements and facility maps.

With the County's move toward managing their infrastructure in digital format, the data
developed for the master plan is compatible with the existing infrastructure mapping
program and can also be transferred to the County's IBM 3090 mainframe system.

The results of the study are presented in the following documents and computer
programs:

Volume 1 Zone 5 Storm Drain Master Plan

Volume 2

Program
Stormwater Facilities Management System User's Manual
Stormwater Facilities Management System

This document is Volume 1 - Zone 5 Storm Drain Master Plan.

KVL Consultants, Inc.

County of Santa Cruz -Zone 5 Storm Drain Master Plan
38-18
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County’s Current CIP 

A list of planned and unplanned CIP projects was provided by County staff. The list is 
shown in Table 5-3 with their locations shown in Figure 5-2. This list should be reviewed 
by County staff in conjunction with the sub-standard sections detailed in Table 5-2 and 

  

  

  

  

  

  

  

  

  

  

  

    

  

  

  

  

  

  

  

  

  

  

                

  

Figure 5-1. 

Table 5-3 County’s Current CIP 

CIP No_ | Program |Description ae 

D3001 U 41st Ave, SPRR crossing to Monterey Bay 315,000) 

D3002 U Gross Rd/ Coffee Ln to Rodeo Gulch 85,000) 

D3003 U Corcoran Ave, north end to Portola Dr 85,000 

D3004 U Soquel Ave, Mattison Ln to Rodeo Gulch 170,000; 

D3005 U Mission Dr/Soquel Dr./Commercial Way Area 80,000 

D3006 U Capitola Rd/ Clares St/ Deanes Ln to Rodeo Gulch. 45,000) 

D3007 U Soquel Ave, @ Arana Gulch 110,000 

D3012 U Gross Rd to Rodeo Gulch 70,000) 

D3013 U Kinsley St Chanticleer Ave to 17th Ave 260,000 

D3014 U Portola Dr @ 32nd Ave 110,000 

D3015 U Volz Ln, end of road to channel 65,000 

D3016 U Bostwick Ln, roadway to Arean Gulch 182,000 

D3021 U 33rd Ave, Hawes Dr to East Cliff Dr 325,000 

D3022 U Dee St near Thompson Ave 25,000) 

D3023 U Roland Dr @ 32nd Ave 45,000) 

D6501 U Monterey Ave downstream improvements. 70,000 

D6502 U Mulberry Ln erosion control. 25,000 

D6503 U Cory St to Highway 1 135,000 

D6504 U Rosedale Ave./Orchard St./Hihn ROW 195,000 

D6520 P Monterey Ave., City of Capitola (Design done by Bowman & Williams) 55,000 

D9001 U Noble Gulch; Bay Ave to Soquel Creek. 535,000} 

D9002 U Capitola Esplanade pump system. 160,000 

Total 3,147,000 

KVL Consultants, Inc. 5-5 
County of Santa Cruz — Zone 5 Storm Drain Master Plan 
38-18
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Zone 5 Regional Systems Storm Drain Master Plan Update 
Executive Summary 

December 2023 1-1 Schaaf & Wheeler 

1 Executive Summary 
1.1 Background and Context 

A significant planning effort has been undertaken to help guide the Santa Cruz County Flood 
Control and Water Conservation District (FCWCD), County of Santa Cruz, and City of Capitola 
in establishing a prioritized Master Plan Improvement Program for regional systems in the Zone 
5 service area, including the City of Capitola.  

Three prior drainage studies have been completed for the Zone 5 area. Most recently, the Zone 
5 and Zone 6 Storm Drain Master Plan (SDMP) was completed in 2013. That study sought to 
develop a capital improvement plan with the goal of meeting a 10-year level of service standard 
throughout the storm drain network. This study did not include the City of Capitola. Models 
developed for the prior study remain a valid tool for evaluating impacts on local systems and 
should also be maintained. 

The study area and existing stormwater conveyance system are shown in Figure 1-1. 

 

Figure 1-1: Study Area and Existing Storm Drainage System 

 



Zone 5 Regional Systems Storm Drain Master Plan Update 
Executive Summary 

December 2023 1-2 Schaaf & Wheeler 

This master plan is intended to be a planning guide for Zone 5 and is based on best readily 
available data and information. The recommended projects and activities should be addressed 
and prioritized based on life safety, potential for property impacts, funding, and public concerns.  
The engineering analyses performed for this study are intended to segue into design of projects 
which are funded.  The construction design process should use more detailed improved data 
including surveys, utility mapping, and property/easement acquisition. 

Known ownership of the drainage infrastructure has uncertainty in serval reaches. Engineering 
and operations analyses were completed on a watershed basis to create a comprehensive 
document. The proposed improvement projects and maintenance activities are not intended to 
imply Zone 5 ownership nor responsibility. Communication and coordination will be key 
elements of completing projects where system conveyance overlaps with private property. 

1.1.1 Local Agency Responsibilities 

Santa Cruz County, the City of Capitola and the Zone 5 Flood Control and Water Conservation 
District (Zone 5) work to protect local water resources by managing creeks and streams, 
cleaning up trash and pollution, and managing storm drains to minimize flooding. Despite these 
efforts, our community faces significant challenges from climate change and natural disasters, 
and an aging storm drainage infrastructure. 

Protecting Local Beaches and Water Resources from Pollution 

During a storm, rainwater is "runoff," meaning that it runs off roofs, roads, driveways, parking 
lots, and many surfaces, washing with it trash and pollutants, including fertilizers, vehicle fluids, 
pesticides, pet waste and other bacteria sources as it makes its way through storm drains and 
ditches – untreated – into our streams, rivers, and ocean, impacting the Monterey Bay National 
Marine Sanctuary. Keeping our beaches open and clean and maintaining shoreline water quality 
in the Sanctuary is critical for the health of Santa Cruz County residents, visitors, aquatic life, 
and the local economy. 

Minimizing the Damaging Effects of Floods  

Natural geography puts lower elevation areas of Santa Cruz County at high flood risk. The 
severe atmospheric rivers that occurred during the 2023 winter storm season resulted in 
devastating flooding and underscored the need to prepare for emergencies and to protect local, 
natural water resources. 

Maintaining aging storm drainage systems is essential to helping prevent significant property 
damage in neighborhoods and loss of life during major floods. 

Protecting Public Health and Long-Term Water Supplies 

Public agencies in Santa Cruz County recognize the importance of effective storm drainage and 
watershed management to minimize flooding and protect local waterways, which are vital to the 
overall health of our ecosystem.  

Our region’s system of storm drains, pumps, channels, pipes, culverts, outlets, and lagoons are 
essential to collect and manage storm runoff to protect our beaches and local waterways from 
pollution. Keeping these water resources safe and clean is critical to protecting both public 
health and local wildlife. 
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Upgrading and Maintaining Aging, Deteriorating Stormwater System 

Much of the storm drain infrastructure in Santa Cruz County is more than 50 years old, and 
many channels, pipes and pumps located on both public and private properties are 
deteriorating. Without repairs or improvements, local communities face an elevated risk of 
flooding in our low-lying communities and pollution of our beaches, rivers, and other local water 
resources. 

1.1.2 Climate Change 

Climate change impacts on sea-levels and precipitation are addressed to gage future system 
needs. Capital projects cost presented in this report are based on existing deficiencies and 
construction costs. Climate adaptation and resiliency should be incorporated into each project 
as they are funded and designed. 

This document does not consider coastal protection needs (e.g., erosion protection, armoring, 
flood walls, or levees). With a focus on interior drainage systems, the implications of sea level 
rise (SLR) are contemplated. However, a regional scale solution may be required for coastal 
protection as well to develop greater resilience against a broader array of climate hazards. This 
is beyond the scope of this analysis. 

1.2 Study Objective 

This storm drainage study builds on prior analysis in the Zone 5 service area with a narrower 
focus on meeting a 25-year level of service standard for regional systems consisting of closed 
conduits and open drainage ditches. The study looks at the 100-year conveyance of the major 
creek systems, including Rodeo Creek Gulch, Arana Gulch, Soquel Creek, and Noble Creek. 
This study includes the City of Capitola, which was not studied in the 2013 report. Regional 
facilities include “backbone” closed-conduit systems and open channels where stormwater 
concentrates from local systems.  

The basic objective of this study is to identify capacity issues and project alternatives to mitigate 
flooding on the regional system.  

The tasks completed as part of this study include: 

 A condition assessment of various system elements, including pipe systems, open 
conveyances, and culverts; 

 Collection of field data to supplement GIS data for building an existing conditions model 
of the storm drainage network; 

 Examination and refinement of existing drainage area delineations; 
 Assessment of the performance of existing regional storm drainage systems; 
 Identification of capital improvement alternatives to reduce flood risk; 
 Estimation of project costs for the Capital Improvement Program (CIP); 
 Development of an Operations and Maintenance (O&M) Program; and 
 An evaluation of funding strategies to implement the CIP. 

This study applies the same methodologies as the 2013 study to develop hydrologic and 
hydraulic models of the regional pipe and open conveyance systems. The 2013 study models 
remain valid tools for evaluating system capacity as needed, in conjunction with other Zone 5 
infrastructure projects for development and redevelopment. The two models should be used 
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hand-in-hand when possible, with the wider system model used to evaluate localized capacity 
and impacts, and the updated regional system model developed for this SDMP to be used for 
those projects and changes expected to impart wider system impacts. 

1.2.1 Regional Stormwater Coordination 

Prior master planning efforts including Zone 5 did not include areas within the City of Capitola’s 
boundaries. Runoff from portions of Zone 5 outside of Capitola drain into the Noble and Soquel 
Creeks, which impacts regional drainage systems within Capitola. The City of Capitola has 
provided funding to support this effort and includes these previously excluded areas in this 
analysis. Historical drainage issues are well known and recorded in Noble Gulch in particular. 
These capacity issues, as well as an evaluation of the condition of these systems, are 
addressed in this report. 

This SDMP primarily forms a guide for addressing regional system capacity issues. However, 
municipal stormwater management is a multi-faceted endeavor requiring both inter- and intra-
jurisdictional coordination. Consideration must be given to the impact of new capital assets 
(CIP), finances, O&M, and regulatory compliance (the Central Coast Regional Water Quality 
Control Board [RWQCB] National Pollutant Discharge Elimination System [NPDES] Permit).  

1.3 Evaluation 

This study utilized and further developed InfoSWMM models for Zone 5 built for prior studies. 
These models include subcatchment hydrology (rainfall-runoff) and conveyance system 
hydraulics (dynamic wave routing). 

Detailed review, field investigations, analysis, and modeling of the area’s storm drainage system 
led to several conclusions. We used these conclusions to recommend improvements to the 
system intended to reduce flood risk for Zone 5’s regional systems. 

The recommended improvements are considered planning level and based on currently 
available information. Detailed project designs will ultimately require more data, including utility 
locations and any necessary geotechnical information. 

We evaluated the current physical condition of the drainage system using pole-mounted camera 
topside observations. Based on the observed condition during topside investigation, specific 
reaches were identified for a more detailed CCTV inspection. Most of the observed system is in 
good condition. However, there are reaches with heavy debris and sediment accumulation. 

1.4 Capital Improvement Recommendations 

This study includes a CIP based on model results and suggested improvements. Capital 
projects recommended in this document to address capacity and condition deficiencies are 
estimated to cost between approximately $37 million and $63 million in 2023 dollars. A range of 
costs is provided, as for certain projects, multiple alternatives are identified. The actual value of 
the improvements will ultimately depend upon the final design of each project, which could vary 
based on several factors, including whether systems are replaced or augmented with new, 
parallel systems. 

It is important to remember that in addition to design and construction, California Environmental 
Quality Act (CEQA) must be satisfied for any capital improvement project described in this 
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report that may be implemented in the future through the preparation of an appropriate 
Environmental Impact Report (EIR), Mitigated Negative Declaration (MND), or determined to be 
categorically excluded. 

While projects within public right of way are often preferred, capital improvements identified in 
this document do pass through privately owned properties in some locations, which may limit 
feasibility. A summary of estimated costs by priority are summarized in Table 1-1. 

Table 1-1: Approximate Cost Ranges of Capital Improvements by Priority 

Priority Description Approximate Cost 

High 

High magnitude, high impact flooding 
where heavy erosion and property damage 
pose major risk; Urgent repairs or 
replacement of existing system in very 
poor condition 

$22,760,000 - $47,760,000 

Medium 

Moderate magnitude flooding with 
relatively extensive impact on regional and 
local systems, posing some risk of property 
damage or erosion; Repair or replacement 
of existing system in poor condition 

$7,320,000 - $7,730,000 

Low 

Low magnitude flooding with relatively low 
impact on regional and local systems and 
little risk of property damage or erosion; 
Low priority repairs 

$7,560,000 

1.5 Operation and Maintenance Program 

Schaaf & Wheeler’s subconsultant, NCE, reviewed the County and City of Capitola existing 
O&M programs and evaluated the storm drain system maintenance needs. A maintenance plan 
was developed for the County and City to provide recommendations for asset inventory, 
analysis and forecasting, work program actions, and tracking and reporting. Associated costs for 
implementing these recommendations were also developed as part of the funding and financial 
plan. 

1.6 Funding and Financial Plan 

Schaaf & Wheeler’s subconsultants, NCE and NBS, worked together with information contained 
in this SDMP to develop a funding and finance plan that includes funding the recommended 
O&M and CIP projects within this report, as well as remaining compliant with NPDES Permit 
Requirements handed down by the State. Costs of implementation are subdivided into four 
categories: Capital Improvements, Operations and Maintenance, NPDES Permit Compliance, 
and Program Management. The breakdown of these costs across Zone 5, County of Santa 
Cruz, and the City of Capitola is shown in Figure 1-2. 
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Figure 1-2: Funding Requirements for Stormwater System O&M, Capital Improvements, and 
Management Across Zone 5 and the City of Capitola 

1.7 Conclusion 

This storm drain system analysis provides a tool for agency staff to use in their efforts to reduce 
both nuisance flooding and the likelihood of more serious stormwater-related hazards to private 
and/or public property in Zone 5 and City of Capitola communities. This study and capital 
improvement alternatives are merely the conceptual starting point since funding sources for 
design and construction have yet to be determined.  

Once funding sources have been secured, we anticipate that the County, the City, the Zone 5 
Flood Control District, and/or their consultants will perform more detailed studies and 
alternatives analyses to identify the most affordable and effective capacity and condition 
improvement projects. It is expected that this will require information gathered as part of the 
design process, including more detailed topography, utility conflicts, available easements and 
rights-of-way, construction impacts, permitting needs, and long-term O&M. This report ventures 
to consider these factors in developing an alternatives analysis for various improvement 
strategies. However, more detailed information will always provide the best tool in making 
informed decisions.
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2 Introduction 
2.1 Overview 

This document provides a capacity analysis and condition assessment of existing storm drain 
collection systems, a discussion of drainage design standards, and recommended improvement 
projects to reduce the risk of flooding for regional facilities with estimated costs within Zone 5.  

This analysis should be used to guide local agency staff in planning, financing, engineering, and 
maintaining the regional storm drain infrastructure. Each chapter of this report is intended to 
identify problems, manage resources, and provide cost-effective and comprehensive solutions. 

This chapter provides a general discussion of drainage and flood management systems and 
issues currently affecting the community. It also describes the objectives of this analysis, 
explains the criteria used to evaluate storm drain system performance, and presents a summary 
of the data collected to support this effort. 

2.2 Setting 

The study area encompasses portions of multiple jurisdictions within Santa Cruz County, 
including incorporated Capitola, and unincorporated areas to the west and north. The drainage 
area is situated adjacent to Monterey Bay to the south and the City of Santa Cruz immediately 
to the west. A vicinity map showing the boundary of Zone 5 overlain with jurisdictional 
boundaries and regional drainage systems is provided in Figure 2-1. 
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Figure 2-1: Santa Cruz County Zone 5 Vicinity Map 

The study area rests at the base of the Santa Cruz Mountains. Urban systems consisting of a 
mix of closed-conduit and drainage ditches generally drain higher ground into creeks and 
lagoons that attenuate and convey runoff to Monterey Bay.  

Land use within Zone 5 is predominantly urban, with a mix of commercial and residential land 
cover and ranges in elevation from 0 to approximately 700-feet on the North American Vertical 
Datum of 1988 (NAVD 88). The study area, defined by the drainage area to the existing regional 
stormwater conveyance systems, covers an area of approximately 4.5 square miles (Figure 2-4 
shows the area served by the regional conveyance systems). 

Three creeks receive drainage from these systems. Their drainage areas cover a larger area, 
including drainage from upstream of the study area and from local pipe systems that were 
previously studied but not included in this modeling effort. Arana Gulch, Rodeo Creek, and 
Soquel Creek convey drainage through Zone 5 from a total area of 3.5 square miles, 3.0 square 
miles, and 42.5 square miles, respectively. These larger drainage areas are shown in Figure 2-
2. 
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Figure 2-2: Major Creek Drainage Areas 
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The low-lying portions of the area to the south rest in, or adjacent to, the FEMA-defined coastal 
Zone VE Special Flood Hazard Area (SFHA). Other SFHAs defined within Zone 5 include Zone 
A, Zone AE (with and without Floodways) and Zone X, primarily centered around creeks and 
lagoons. Flood hazard areas in the vicinity of the Zone 5 area are shown in Figure 2-3.  

 

 

Figure 2-3: FEMA Special Flood Hazard Areas in the Vicinity of Zone 5 
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2.3 Climate 

The Zone 5 study area generally experiences a mild year-round climate, with warm, dry 
summers and wet winters. Proximity to the Pacific Ocean results in small daily and seasonal 
temperature ranges with high relative humidity. The coastal region at the base of the Santa Cruz 
Mountains also experiences frequent fog and low overcast conditions. 

The average annual high temperature is approximately 70°F, and the average annual low 
temperature is approximately 48°F. Most of the rainfall occurs during fall and winter months of 
October through April (NOAA1). Mean annual precipitation (MAP) depth varies across the 
County, with higher elevations in the mountains experiencing generally greater depths due to 
orographic uplift effects. 

Within Zone 5, MAP varies from approximately 30 to 36 inches per year. Countywide, MAP 
varies from 20 inches per year at low elevations near the southern boundary with Monterey 
County up to 56 inches per year at higher elevations in the mountains (California-Nevada River 
Forecast Center2). The average for the nearby Santa Cruz climate station is about 31.4 inches 
per year (representative of the low-lying urban areas). 

The topography of the Santa Cruz Mountains to the north and exposure to Pacific weather 
systems to the south and west has a defining influence on precipitation patterns in Santa Cruz 
County. Precipitation events are dominantly orographic, since moist air is lifted over the 
mountains and then cools and condenses, or cyclonic, where rain is caused by air mass 
movement from higher barometric pressure regions to lower pressure. Cyclonic events can also 
be caused by frontal activity. Warm fronts are generally associated with broad bands of low-
intensity rainfall, while higher rainfall intensities are typical of cold fronts (Western Regional 
Climate Center3). 

This study also considers the potential impacts of climate change on the stormwater systems. 
Anticipated regional and local changes in seasonal precipitation and storm characteristics are 
available in published research and climate prediction tools provided by the EPA and Cal-Adapt. 
This study evaluates the impacts of climate change by increasing the overall depth of the 25-
year design storm event to reflect those published predictions. 

2.4 Existing System 

Runoff generated by precipitation within the Zone 5 area is conveyed through a system of pipes, 
open ditches, and creeks. All runoff captured by the drainage system ultimately discharges to 
Monterey Bay, though some is stored in lagoons near the coastline. The study area and existing 
stormwater conveyance system are shown in Figure 1-1. 

Drainage systems within Zone 5 encompass a network of open channel conveyance (e.g., 
ditches and creeks), inlet structures, and storm drain pipes. The area drains to 20 distinctive, 
contiguous regional subsystems. These areas can be grouped into eight larger regions by 
receiving body. These regions drain to three creeks (Arana Gulch, Rodeo Gulch, and Soquel 
Creek), four Lagoons (Schwan, Corcoran, Moran, and Bonita) and directly to the Monterey Bay, 
as shown in Figure 2-4. 

 
1 https://www.weather.gov/wrh/climate?wfo=mtr 
2 https://www.cnrfc.noaa.gov/?product=QPEWYNormal&zoom=11&lat=37.107&lng=-122.081&PNGtypeID=QPEWYNormal 
3 https://wrcc.dri.edu/Climate/narrative_ca.php 
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Figure 2-4: Catchments Grouped into Drainage Regions by Receiving Body 

As further development and redevelopment occurs in Zone 5, Santa Cruz County, and the City 
of Capitola, runoff patterns will be impacted. Some developments will be subject to the 
requirements of the NPDES permit, while smaller-scale projects may not be. It is difficult to 
anticipate the exact impact of land use change on storm drainage systems and floodplains. 
Emphasis and incentivization of higher density development and increased housing availability 
and affordability further complicates this effort, but available data can be used to estimate the 
impacts on some level.  

Existing storm drainage facilities must evolve with population and land use change, and this 
SDMP provides some tools to prepare for and respond to those changes as they occur. This 
may include case-by-case impact analysis on pipe systems, drainage channels, and floodplains, 
or feasibility analysis for regional detention or recharge facilities. 
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2.5 History of Drainage Issues and Flooding 

A history of natural disasters, including flooding, is well documented within Santa Cruz County 
and its incorporated cities. Flooding is documented as far back as 1871 – 1872, when the Santa 
Cruz Mission, in the San Lorenzo River’s floodplain, was destroyed in its first year of existence. 

The December 1955 Christmas Floods are documented as the highest historic flooding in the 
area, though 90% of the damage caused by the event occurred within the City of Santa Cruz 
and its downtown area. Although, on Soquel Creek, a peak flow rate of over 15,000 cfs 
destroyed the Soquel Bridge. 

In 1982, flooding due to a roughly 30-year event in Santa Cruz County killed 22 people, injured 
50 others, and destroyed several homes and businesses, with damages reaching over $100 
million in total4. During the 1982 event, a log jam formed at the reconstructed Soquel Drive 
bridge and the creek overflowed its banks. According to eyewitness accounts, the event flooded 
the Old Mill Mobile Home Park, followed within hours by Downtown Soquel, with floodwaters 
reaching up to 5 feet in depth. 

Most recently, the storms of 2022 – 2023 caused a wide range of damage throughout the 
County and incorporated areas within. In the northern areas of the County, in the Santa Cruz 
Mountains, landslides and downed trees caused blockage and damage on highways (including 
Highways 1, 9, and 17) and other roads, requiring closure during cleanup and repairs.  

Widespread high flows in streams tributary to the major creeks and rivers washed out culverts, 
and bridges including: the Bates Creek culvert crossing at North Main Street (within Zone 5), as 
well as large crossings on Redwood Loge Road and China Grade Road. In many locations, 
these failures washed out all lanes of the crossing roadway and stranded a number of residents 
for an extended period of time.  

Soquel Creek also overflowed its banks near the Soquel Drive bridge, causing flooding of the 
Old Mill Mobile Home Park, Porter Street, and surrounding businesses. During that storm, 
Soquel Creek registered a flow rate of 9,310 cfs, exceeding an estimated 25-year return period 
based on stream gage statistics. That event also produced a peak flow of very nearly the same 
magnitude as the 1982 flood (9,700 cfs). 

In Capitola, Pacific Ocean waves destroyed a large section of the Capitola Wharf, while high 
stage and wave propagation along Soquel Creek caused extensive damage to restaurants and 
other infrastructure along the Creek’s banks. 

Historically, both Soquel and the City of Capitola have primarily been affected by flooding from 
Soquel Creek, which impacts low-lying areas within its floodplain. However, Noble Creek and 
Tannery Creek floods occurring in March 2011 caused extensive flooding and damage in the 
City of Capitola. During the 2011 flood event, a large storm drain pipe failed in Noble Gulch, 
destroying portions of Pacific Cove Mobile Home Park and releasing impounded flood waters 
downstream. Subsequently, the Mobile Home Park was closed, its tenants were nearly entirely 
relocated, and the property was converted to a parking lot (Santa Cruz Sentinel). 

Photos of various flood events and damages are shown in Figure 2-5. 

 
4 Santa Cruz Public Libraries. The Nature and History of Flooding in Soquel Village. Accessed October 2023. 
https://history.santacruzpl.org/omeka/files/original/f127e52f2fc2073f773c61a6336186fd.pdf 
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Figure 2-5: Photos of Historical Flooding in Santa Cruz County and City of Capitola 

1955 Flood – San Lorenzo River (Source: Santa 
Cruz Public Library) 

1982 Flood in Capitola (Source: Capitola Historical 
Museum) 

2011 Flood in Capitola (Source: Capitola Historical 
Museum) 

Log Jam at Soquel Dr Bridge During 1982 Flood 
(Source: Lassetre, 2009)  

Jan 2023 Flooding in Soquel on Porter St (Source: 
Santa Cruz Sentinel) 

Jan 2023 Flooding near Soquel Elementary (Source: 
Santa Cruz Sentinel) 
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Figure 5-11: Map of Prioritized System Capacity Projects
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Table 5-4: Capital Improvement Projects Summary (Capacity-Driven) 

ID Project Length (ft) Pipe Diameters (in)
1 17th - Capitola to Kinsley 2,340 30-42
2 34th Ave Ditch Improvements 400 84-144**

2A* Portola-30th (34th Avenue Ditch Alternative) 1,250 36
3 Portola Downstream of 38th 1,495  48

3A* 38th Ave Downstream 1,515 48**-84**
4 Noble Downstream 1,515 120**-144**

4A* Noble Downstream (Alt. Gravity Alignment) 2,750 84-144**
4B* Noble Downstream (600 cfs Pump Station) 1,550 72-144**
5 Soquel Avenue to Rodeo Creek Gulch 1,340 42
6 38th Avenue - Brommer Pond to Portola 2,115 36

6A* 38th Ave Upstream 395 48**-72**
7 Noble Upstream 660 120**-144**
8 Winkle Farm 65 42
9 Brommer at 30th 160 30
10 Chanticleer 1,100 42
11 Soquel at 17th 960 84-144**

Total: 10,430-14,255
*Project alternatives identified
**Represents a nearest equivalent circular pipe diameter for a proposed box culvert
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Figure 5-12: Modeled Flood Depth for Baseline Capital Improvement Projects

In some cases, it may not be feasible to meet the desired 25-year standard at every node within 
Zone 5. Reasons may include constraints on how large system elements can be, utilities or 
such extensive private property impacts that the construction of new drainage infrastructure 
along existing alignments is infeasible. Residual flooding beyond 6 inches in depth may also 
remain at single, isolated nodes in the system. At many of these locations, flooding is not likely 
to reach the modeled depths since the surrounding topography may provide relief and surface 
conveyance to portions of the system where capacity is available immediately downslope.

5.3.2.1 Capacity Project Alternatives

For most identified projects, the existing system has been upsized to mitigate capacity 
deficiencies without changing its alignment. Alternatives for any project that should be explored 
at a design level include:

1. Installation of parallel pipe in lieu of removal and replacement with larger pipe;

2. Daylighting systems into open channel conveyances where opportunities arise (e.g.,
development/redevelopment proposals); and

3. Alternative alignments that may address unexpected conflicts with private properties or 
utilities.
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Parallel pipe alternatives take advantage of existing system capacity and may reduce the cost of 
increasing capacity, allowing for the installation of smaller pipes and circumventing the need for 
removal and disposal of existing systems that may be in serviceable condition. This may not be 
the best solution for systems where existing pipe is both capacity deficient and has limited 
remaining service life.

Daylighting systems into open channel conveyances generally requires a similar level of capital 
investment as pipe replacement projects, but the approach has numerous benefits. Stormwater 
conveyance can be integrated into landscaping as a beautification measure, open channels are
more accessible for maintenance purposes, and there may be significantly lower replacement 
cost. This may not be possible for pipe systems along highly trafficked roadways. However, if 
transportation projects or redevelopment of private properties occurs where stormwater 
conveyance is in need of capital investment, that may be leveraged to explore these 
alternatives.

In some cases, alternatives have been identified to address obvious challenges to projects on 
existing pipe alignments.

Alternatives for two projects are shown in Figure 5-11 that warrant some additional discussion: 
34th Avenue Ditch and Noble Downstream. Because much of the existing alignment would be 
challenging to upsize due to property ownership, these projects have been examined more 
closely for less costly or disruptive alternatives. 

The CIP cost estimates for these projects do include assumptions of property acquisition cost 
based on approximate property values in the vicinity of the projects. It is likely that for both of 
these projects, an easement on its own will not be sufficient to construct them. For the purposes 
of this analysis, it is assumed that property acquisition will be required. This is because some 
existing systems pass underneath structures or proposed conveyances would need to be 
installed within the footprint of existing structures.

34th Avenue Ditch Project

The 34th Avenue Ditch project includes an existing 72-inch pipe that runs beneath a mobile 
home park between 34th Avenue and 30th Avenue. Even if this project is constructible, it is 
likely that the cost would be much higher than a standard open trenching approach, and it would 
remain disruptive to residents. Instead, an alternative alignment of new pipe is proposed along 
Portola Drive and 30th Avenue, intersecting the new system again at the existing outfall location 
into the channel upstream of Moran Lake. While this would increase the length of pipe required 
for the project, it would place conveyance within the right-of-way.

Noble

In a similar fashion, Noble Downstream includes a large box culvert that runs through 
easements across properties on the west side of Capitola Ave. It may not be feasible to protect 
existing structures if these box sections are to be upsized all the way to Soquel Creek. Instead, 
a reach of approximately 1,200 feet of new 84-inch pipe would stretch from near Riverview 
Drive, along Capitola Avenue and Stockton Avenue to a new outfall at Stockton Avenue Bridge. 

A second alternative exists at this location. Rather than constructing a long reach of new pipe 
and a new outfall, a pump station could be constructed in or adjacent to the parking lot near the 
City Hall building, with a forcemain running through or adjacent to the existing box and outfall to 
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Soquel Creek. However, it is likely that this option would be far more costly and would eliminate 
parking spaces in the existing lot (a portion of the lot would be replaced with a wetwell, access 
points, and a control building). This analysis assumes that the existing undersized gravity outfall 
continues to function in some capacity.

The flood depth result with the Portola-30th and Noble Downstream Alternative 1 projects is 
shown in Figure 5-13. Flood depth results are shown with the Noble Pump Station Alternative in 
Figure 5-14.

Figure 5-13: Modeled Flood Depth for Alternative Projects Avoiding Private Property Impact
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A. Project ID: 4 B. Project Name: Noble Downstream (Alt 1)
C. Project Location:
D. Priority: High
E. Type: Capacity
G. Description:

72 x 96 N/A 427
72 x 96 N/A 103

96 x 120 N/A 564
72 x 96 N/A 259
96 x 96 N/A 163

H. Project-Specific Considerations: Existing alignment beneath homes and through narrow easement
I. Alternatives:  See Project IDs 4A and 4B for identified alternatives
J. Project Location Map:

72

45 x 72
72

48 x 72

70

Ex. Size (in) Replacement Pipe 
Size (in)

Parallel Pipe Diam 
(in) Length (ft)

 Capacity Improvement at downstream end of Noble Creek Culvert

Upsize Noble Creek culvert downstream end to provide adequate capacity for a 10-year storm event. 
Remain on existing alignment

C-11
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A. Project ID: 4 B. Project Name: Noble Downstream (Alt 1)
C. Project Location:
D. Priority: High
E. Project Cost

DIAM AVE DEPTH UNIT
(in) (ft) COST

BASELINE CONSTRUCTION COST
Pipe Demo/Disposal

70 9 427 LF $100 $43,000
45 x 72 9 103 LF $120 $12,000

72 11 727 LF $120 $87,000
48 x 72 9 259 LF $120 $31,000

Pipe Construction

72 x 96 9 788 LF $2,510 $1,980,000
96 x 120 11 564 LF $3,010 $1,700,000
96 x 96 11 163 LF $2,760 $450,000

Structures
Manhole/Catch Basin Connection $285,000
Outfalls $100,000

SUBTOTAL $4,680,000
Mobilization/Demobilization 10% $470,000
Traffic Control 5% $230,000
Contingency 40% $1,870,000

CONSTRUCTION COST TOTAL $7,250,000
Engineering/Inspection 20% $1,450,000

Site-Specific Costs
ROW Acquisition/Easements $2,900,000
Environmental/Jurisdictional Permitting $100,000

CIP TOTAL $11,700,000
*Totals rounded to nearest $10,000

Z5_PIPE_5429_2

Z5_PIPE_5438, Z5_PIPE_5439, PIPE0003, Z5_PIPE_5438, 
Z5_PIPE_5439
Z5_PIPE_5429_1

Z5_PIPE_5429_1, Z5_PIPE_5429_2
PIPE0003

Z5_PIPE_5438, Z5_PIPE_5438
Z5_PIPE_5439, Z5_PIPE_5439

 Capacity Improvement at downstream end of Noble Creek Culvert

MAJOR ITEMS QTY. UNIT COST

C-12



Zone 5 Regional Systems Storm Drain Master Plan Update
Appendix C: High Priority CIP Project Sheets

A. Project ID: 4A B. Project Name: Noble Downstream (Alt 2)
C. Project Location:
D. Priority: High
E. Type: Capacity
G. Description:

96 x 120 #N/A 958
72 x 96 #N/A 259
96 x 96 #N/A 163
72 x 96 #N/A 179

84 N/A 1,190

H. Project-Specific Considerations: N/A
I. Alternatives: See Project IDs 4 and 4B for identified alternatives
J. Project Location Map:

N/A

48 x 72
72
72

72

Ex. Size (in) Replacement Pipe 
Size (in)

Parallel Pipe Diam 
(in) Length (ft)

 Capacity Improvement at downstream end of Noble Creek Culvert

Replace existing culvert downstream of Monterey Ave, but install a new parallel pipe on Capitola Ave and 
Stockton to re-route drainage to a point along Soquel Creek with lower HGL

C-13
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A. Project ID: 4A B. Project Name: Noble Downstream (Alt 2)
C. Project Location:
D. Priority: High
E. Project Cost

DIAM AVE DEPTH UNIT
(in) (ft) COST

BASELINE CONSTRUCTION COST
Pipe Demo/Disposal

72 11 1,299 LF $120 $156,000
48 x 72 9 259 LF $120 $31,000

Pipe Construction
96 x 120 11 958 LF $3,010 $2,880,000
72 x 96 9 438 LF $2,510 $1,100,000
96 x 96 11 163 LF $2,760 $450,000

84 10 1,190 LF $1,670 $1,987,000

Structures
Manhole/Catch Basin Connection $286,700
Outfalls $100,000

Site-Specific Costs
Utility Relocation $0
ROW Acquisition $0
Environmental/Jurisdictional Permitting $0

SUBTOTAL $6,990,000
Mobilization/Demobilization 10% $700,000
Traffic Control 5% $350,000
Contingency 40% $2,800,000

CONSTRUCTION COST TOTAL $10,840,000
Engineering/Inspection 20% $2,170,000

CIP TOTAL $13,010,000
*Totals rounded to nearest $10,000

NOBLE-DS_1, NOBLE-DS_2, NOBLE-DS_3
Z5_PIPE_5429_2

Z5_PIPE_5429_1, Z5_PIPE_5429_3
PIPE0003, Z5_PIPE_5429

Z5_PIPE_5429_1, Z5_PIPE_5429_2, Z5_PIPE_5429_3, Z5_PIPE_
PIPE0003

 Capacity Improvement at downstream end of Noble Creek Culvert

MAJOR ITEMS QTY. UNIT COST
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Zone 5 Regional Systems Storm Drain Master Plan Update
Appendix C: High Priority CIP Project Sheets

A. Project ID: 4B B. Project Name: Noble Downstream (Alt 3)
C. Project Location:
D. Priority: High
E. Type: Capacity
G. Description:

72 N/A 300
72 x 96 N/A 213
72 x 96 N/A 51

96 x 120 N/A 564
72 x 96 N/A 259
96 x 96 N/A 163

H. Project-Specific Considerations: New pump station requires detailed design study
I. Alternatives:  See Project IDs 4 and 4A for identified alternatives
J. Project Location Map:

48 x 72
72

70
45 x 72

72

N/A

Ex. Diameter (in) Replacement Pipe 
Diameter (in)

Parallel Pipe Diam 
(in) Length (ft)

 Capacity Improvement at downstream end of Noble Creek Culvert

Gravity improvements to downstream Noble Creek culverts; Construct new pump station and forcemain 
(~72") for greater resilience to sea level rise. Requires detailed siting, capacity, and alternatives analysis 
study

Pump station (detailed
siting/ alternatives 

study required
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Zone 5 Regional Systems Storm Drain Master Plan Update
Appendix C: High Priority CIP Project Sheets

A. Project ID: 4B B. Project Name: Noble Downstream (Alt 3)
C. Project Location:
D. Priority: High
E. Project Cost

DIAM AVE DEPTH UNIT
(in) (ft) COST

BASELINE CONSTRUCTION COST
Pipe Demo/Disposal

72 11 727 LF $120 $87,000
70 9 213 LF $100 $21,000

45 x 72 9 51 LF $120 $6,000
48 x 72 9 259 LF $120 $31,000

Pipe Construction
72 9 300 LF $1,300 $390,000

72 x 96 9 523 LF $2,510 $1,310,000
96 x 120 11 564 LF $3,010 $1,700,000
96 x 96 11 163 LF $2,510 $409,000

Structures
Manhole/Catch Basin Connection #VALUE!
Outfalls #VALUE!

SUBTOTAL #VALUE!
Mobilization/Demobilization 10% #VALUE!
Traffic Control 5% #VALUE!
Contingency 40% #VALUE!

CONSTRUCTION COST TOTAL #VALUE!
Engineering/Inspection 20% #VALUE!

Site-Specific Costs
Pump Station #VALUE!
ROW Acquisition #VALUE!
Environmental/Jurisdictional Permitting #VALUE!

CIP TOTAL #VALUE!
*Totals rounded to nearest $10,000

Z5_PIPE_5429_2
Z5_PIPE_5429_1

NOBLEPS_Forcemain
Z5_PIPE_5438, Z5_PIPE_5439, PIPE0003

Z5_PIPE_5439
PIPE0003

Z5_PIPE_5429_1, Z5_PIPE_5429_2
Z5_PIPE_5438

 Capacity Improvement at downstream end of Noble Creek Culvert

MAJOR ITEMS QTY. UNIT COST
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What is Flood Control?
The Flood Control Division uses science-based information and technology to reduce

flood risk and to inform emergency managers and the public of real-time flooding

potential during storms.  Flood control engineering work is strongly focused on the

Pajaro River and its tributaries.  We coordinate with the County Planning Division on

flood insurance needs in the County, and we work closely with Environmental Health

on woody debris management in the watersheds of the Santa Cruz Mountains.

What is Stormwater?
Stormwater is rain that runs off streets, parking lots, roofs, other impervious surfaces,

and also rain that naturally flows over the ground surface. Stormwater runoff receives

no treatment and enters directly into our storm drain system and out to our creeks,

rivers, and ocean.

Why Manage Stormwater?
Stormwater runoff is one of the leading causes of pollution in our surface waters.

Pollutants (such as oils, chemicals, fertilizers, litter) can be transported by stormwater

into our creeks, rivers, and ocean. Increases in impervious surfaces can cause water

quantity issues (such as flooding and erosion) and quality problems (pollution) if not

managed properly.

ONLY RAIN DOWN THE DRAIN

7/24/25, 3:55 PM Flood Control & Stormwater

https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater.aspx 1/3

https://www.merriam-webster.com/dictionary/impervious
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Click on the Map above for a larger file and links to individual zone maps

Drainage Zones / Flood Control Districts (blue shaded areas on map above) have

been established based upon defined watersheds within urban areas. Permit

applications for projects located within a drainage zone are assessed an impervious

area fee based upon the increase in impervious and/or semi-pervious surfaces for

the project. The project may be eligible for fee credits for existing impervious areas

previously permitted or built prior to the establishment of the flood control zone (see

County Design Criteria for further information). The fees are used to maintain

drainage infrastructure, identify problem areas, and improve our storm drainage

system. 

Master Plan Studies
Zone 5 Master Drainage Plan - completed in 1998

Zone 5 & 6 Master Drainage Plan Report - (2013)

Zone 5 & 6 Master Drainage Plan Appendices - (2013)

Zone 5 (Draft) Storm Drain Maste Plan Update (2023)

7/24/25, 4:09 PM Drainage Zones

https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/DrainageZones.aspx 1/2

https://cdi.santacruzcountyca.gov/Portals/19/pdfs/stormwater/FloodControlDistrictsMapInt.pdf
https://cdi.santacruzcountyca.gov/Portals/19/pdfs/stormwater/FloodControlDistrictsMapInt.pdf
https://www.merriam-webster.com/dictionary/impervious
https://www.merriam-webster.com/dictionary/semipermeable
https://cdi.santacruzcountyca.gov/Portals/19/pdfs/Zone5MasterPlan_1998.pdf
https://cdi.santacruzcountyca.gov/Portals/19/pdfs/stormwater/Master%20Plans/2013%20Master%20Plan%20Report.pdf
https://cdi.santacruzcountyca.gov/Portals/19/pdfs/stormwater/Master%20Plans/2013%20Master%20Plan%20Appendices.pdf
https://cdi.santacruzcountyca.gov/Portals/35/CDI/PublicWorks/Stormwater/Drainage%20Zones/CRUZ.05%20Draft%20Zone%205%20SDMP%20with%20Appendices%202023-12-20.pdf?ver=PagOF6s4DeMpVjd6C8GkJA%3d%3d


Board Meetings
For more information on Board meetings related to a respective Flood Control District,

please use the link provided below:

https://santacruzcountyca.iqm2.com/citizens/default.aspx?

Quick Links

Design Criteria Drainage Zones

Permit Requirements Pollution Prevention

Pajaro River System Flood Risk
Map

Weather Forecast

Rain & Stream Gauge Storm Preparedness

National Flood Insurance
Program

County GIS

7/24/25, 4:09 PM Drainage Zones

https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/DrainageZones.aspx 2/2

https://santacruzcountyca.iqm2.com/citizens/default.aspx?
https://cdi.santacruzcountyca.gov/Portals/35/CDI/PublicWorks/Transportation/2024DesignCriteria.pdf
https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/DrainageZones.aspx
https://cdi.santacruzcountyca.gov/UPC/PWPermits.aspx
https://cdi.santacruzcountyca.gov/PublicWorks/FloodControlStormwater/PollutionPrevention.aspx
https://experience.arcgis.com/experience/196e70f8831348aa96dd3bd617bf2c75
https://forecast.weather.gov/MapClick.php?lat=37.0666&lon=-122.0511#.YTKdnY5Kgpm
https://santacruz.onerain.com/
https://www.santacruzcountyca.gov/StormPreparedness.aspx
https://www.floodsmart.gov/
https://gis.santacruzcounty.us/gisweb/
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FLOOD CONTROL AND . (E/ 
WATER CONS. DISTRICT [NA COUN LE ed F SANTA ka RU Z 

NES 
GOVERNMENTAL CENTER - -701 OCEAN STREET SANTA CRUZ, CALIFORNIA 390560 

D. A. PORATH (408) 425-2032 
DISTRICT ENGINEER 

March 24, 1970 
E. R. HANNA — (408) 425-2133 
WATER PROJECTS COORDINATOR 

BOARD OF DIRECTORS 

Santa Cruz County Flood Control And 
Water Conservation District 

701 Ocean Street 
Santa Cruz, California 

SUBJECT: ‘ORDINANCE ESTABLISHING DRAINAGE FEE FOR ZONE 5 OF THE” 
SANTA CRUZ COUNTY FLOOD CONTROL AND WATER CONSERVATION 
DISTRICT 

Gentlemen: 

Pursuant to the provisions of the Santa Cruz County Flood Control 
and Water Conservation District Act - Act 7390, Section 171 of the 
California Code, Uncodified, Parr 2, which reads as follows: 

"The Board may prescribe, revise and collect rates 
or other charges for the services, facilities and 
water furnished by it,' 

and pursuant to Resolution 719-69, which established Zone No. 5, 
an Ordinance to establish Drainage Fees to be collected within Zone 
5 of the Santa Cruz County Flood Pontral and Water Conservation 
District has been developed. 

Attached please find a drainage fee rate versus estimated revenue 

schedule from which we recommend a 10 cents per square foot rate on 
all new construction and pavement. From this rate we can expect 
about half of the total improvement costs to be paid for by drain- 
age fees collected from now until 1990, The remainder of the 
improvement costs would be paid for by funds resulting from assess- 
ment districts. If the assessment districts are formed to build 
the drainage system before the estimated 1990 fee revenues are 
realized, subsequent fees collected would be used to pay off the 

bonds of the assessment districts. 

EXHIBIT, a Psse_/ of 
 



o 0 
BOARD OF DIRECTORS Page 2 
March 24,.1970 

Fees collected prior to the improvements being built will be applied 
toward the cost of the system. They will also be used to pay for 
small miscellaneous drainage improvements for localized problems 
within the district, and design engineering for prematurely installed 
Segments of the system. 

It is recommended that the Board of Directors adopt this ordinance 
and set the drainage fee rate at 10 cents per square foot. 

Yours truly, 

D. A. PORATH 
District Engineer 

PWS:la 

Attachment 

RECOMMENDED 

  

CARLYLE D. MILLAR 
County Administrative Officer 

een 7 PES 
 



  

Procedure used to estimate revenues - Zone #5 drainage fees. 

Ls 

Ze 

First we compiled the area of undeveloped residential and commercial 
land within Zone #5. 

Using a representative 1965 state traffic zone, we estimated the growth 
in Zone #5 for 1970, 1980 and 1990 by "number of dwelling units." 

From this,saturation development was estimated to occur by 1990. By 
1980, 50% of undeveloped residential and 302 of undeveloped commercial 
land would be built upon. 

Using the estimated development rates in No. 3 above, the revenues were 
calculated for 1930 and 1990 as shown below for various drainage fee rates: 

Drainage Fee Rate 1980 Estimated 1990 Estimated 
(cents/sq. ft. of paved Revenue ($) Revenue ($) 
or covered area) 

.03 51,370 141,340 

04 68,160 188,100 

05 82,250 235,900 

06 102,250 282,700 

.07 119,230 329,500 

.08 136,100 376,200 

.09 153,500 423,000 

.10 170,500. 470,800 

Total construction costs, Systems A 4 B $759,000 

10% contingency 76,000 

Engineering fees 42,000 

Legal, Printing, Advertising 25,000 

TOTAL COST - SYSTEMS A & B $902,000 

<1 : 3 á e 
Envio pepe 293 = ES 

>
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SALTA CRUZ CONT FLOOD COREROT. AND 
WAVER CONSERVE TION DISTRICT 

ORDITARGH HO. 1503 

AR ORDIRARCE GF TE SANTA CRUZ COUNTY FILUOD CONTROL AED 
WATER CONSERVATION DISTRICT ESYALLISHTHG EGES FOR FLOOD 
CONTROL ARD DRATEAGU FACILITIES TO BE SUPPLIED WLR 

o ORE BO. 5 OW THE DISTRICT 
  

WINREAS, pursuant to Section 171 of the Santa Cruz County 
Flood Control and Water Conservation District Act, said Nistrict 
is given the power Lo prescribe, revise and collcet fees and 
charges for. services and facilities furnished ox to be fur- 
nished to any new building, structure, improvement or construc- 
tion by the use of any Flood ‘control or storm dvainage system 
constructed or to be constructed in the District or any zone 
thereof; 

fs NOW, THEREFORE, 11 18 HEREBY ORDAINED by Che Board of 
Directors of the Santa Cruz County Flood Control and Water 
Conservation District as follows: 

Section 1 - Effeclive Date 

this ordinauce shall Le effective froni and after thirty (30) 
days [allowing the date of its adoption. 

y Section 11 - Applicability 
  

This ordinance shall apply to all. the territory in Zore 
of the District. - 

A
 

There is hereby established the following schedule of fees: 

1. A fee of 10d per square foot of foundation area of all 
roofed structures, including but not limited to, garages 
of residences. 

2. A fee of 104 per square foot of paved areas without 
roof, excepting. such paved areas appurtenant to single 
family dwellings. 

Section IV ~ Collection of Fees 
  

Such fees shall be collected by the Building Inspector of 
the City or County prior to issuance of a building permit. 
Upon application for a building permit, the applicant shall 
certify as to the total number of square feet of foundation 
area of all roofed structures, and also the total number of 
square feet for all paved areas, without roof, used for com- 
mercial purposes. The Building Inspector shail keep accurate 
records concerning the collection of such fees relative to 
what fees were paid and to which buildings, improvements, or 
structures, or property such payments apply, and forward such 
récurds and fees to the administrative office uf the District. 

  

EXHIBIT. 2b Pagal- E 

 



  

- - section Y - Peilure ta Pay Focos ~ 
  

Failure to pay the fees set forth in this Ordinance shall 
constitute a Lien on Land to the amount of the unpaid fee. 
Should any of the shove fecs remain unpaid on the First day 
of the month, before the month in which’ the Board of Super- 
visors of Santa Cruz County is required by law to levy the 
ameint of taxes required for county purposes, the amount of 
the unpaid fee shall be added to and become a part of the 
annual tax Levied upon the land containing the building, 
improvement ox structure for which no fee has been paid, and 
shall be added to and become a part of the £irst instaliment 
of said tax, 

| s 

In such case, and at least .twenty (20) days before the 
first day of the month in which said Board of Supervisors is 
required by law to levy the amount of taxes required for county 
‘purposes, the Santa Cruz County Flood Control and Water 
Conservation District shall furnish in writing to the Board of 
Supervisors of the County and to the County Auditor, respec- 
tively, a description of each and every parcel of land within 
Zone No. 5 of the District upon which any such fees remains 
unpaid together with the amount of such unpaid fee. 

2 Ar 

Section VI - Validity 
  

Should any section or provision of this Ordinance be 
declared by the courts to be unconstitutional or invalid, 
such decision shall not affect the validity of the Ordinance 

¿as a whole or any part thereof, other than the part decided 
to be unconstitutional or invalid. 

PASSED AND ADOPTED by the Board of Directors of the Santa 
Cruz County Flood Control and Water Conservation District, 
State of California, this _J4th day of _ April , L970; by 
the following vote: 

AYES: DIRECTORS Cress, Sanson, Mello, McCallie, Jones, Chairman 
NOES: DIRECTORS None * ' Forbus 
ABSENT: DIRECTORS Lappin 

a D. DAN FORBUS 
Chairman, Board of Directors of 
the Santa Cruz County Flood 

, E Control and Water Conservation 
District o 

ATTEST: _ TOM M, KELLEY 

  

  

Approved as to £orm: 

  Apaiiaieace County CounseL o : ; 

Distribution: Co Counsel Dir., Pub Wks Auditor 

Water Proj Coord. 

  

a
.
 

o”
 

1+
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A CRUA-OUNTY FLOOD ="0 2 WATER CONSERVATION 

July 22, 1970 

Jack Tavlor : 
Sutter Hill Develooment Company 

. 2600 EL Camino Real . 
Palo Alto, California 94306 

SUBJECT: ZONE 5 OF THE SANTA CRUZ COUNTY FLOOD CONTROL 
AND WATER CONSERVATION DISTRICT 

Dear Mr. Taylor: 

The Board of Directors, om April 14, 1970, approved 
Ordinance No. 1503 which provides for the collection of 
drainage fees in Zone 5 of the Flood Control District. 
This started the County's program to finance and eventua 
build an adequate drainage system for this area. Cur ca 
culations show that the collection and accumulation of 
drainage fees within this zone over 20 years will pay 
approximately one half the total cost of the drainage faci- 
lities required. The successful formation of the assessment 
districts will finance the remaining costs. 

ly 
+ 

al 
+ 
a, 

Any development within this zone could possibly 
face three expenditures: drainage fees, levied assessmants, 
and the cost of the drainage facilities needed for that 
particular development. 

Under our current policy, credit will be allowed 
against the drainage fees for the cost of drainage facili- 
ties constructad which are part of our master drainage vlan. 
Credits will be based on the actual cost of master plan 
improvements installed. Any part of improvement costs that 
exceed drainage fees on a specific development would not be 
subject to reimbursement by the District. Payment of 
drainage fees or construction of mester plan facilities would 
not exempt a property from assessments for completion of the 
total system. 

Enclosed is a copy of the ordinance for your in- 
formation. We hope this will satisfy your requirements. 

Yours truly, 

D. A. PORATH 

District Engineer 

RTH:jc 

Enclosure ; ab 
pa ane 

De a 5 

SC FC FHC. O-
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y ‘RUZ COUNTY FLOOD cont ( Y WATER FE ror 
CONSERVATION DISTRICT wh 

RESOLUTION WO, 179-77 
‘Upon motion of Director Patton 
duly seconded by Director Liddicoat 
the following Resolution is adapted: 

- ? RESOLUTION OF THE SANTA CRUZ COUNTY FLOGD CONTROL AND WATER 
- CONSERVATION DISTRICT ESTABLISHING FEES FOR FLOOD CONTROL AND 
DRAINAGE FACILITIES TO BE SUPPLIED WITHIN ZONE NO. 5 OF THE 

DISTRICT 
  

WHEREAS, the Board of Directors of the Santa Cruz County 
Flood Contral and Water Conservation District has by ordinance 
adopted this date provided for fees to be established by Resolu- 
tion for services and facilities furnished or to be furnished to 
any new building, structure, improvement or construction by any 
fiood control or storm drainage system constructed or tu be cons- 
tructed within Zone No. 5 of the District; and 

WHEREAS, said ordinance provides that such fees shall be 
established by resolution of the Board of Directors of the 
District; 

NOW, THEREFORE, BE IT RESOLVED AND ORDERED by the Board of 
Directors of the District that che following fees are established 
for such services and facilities within Zone No. 5 of the District; 

1. A fee of 15 cents per square foot of foundation area 
of all roofed structures, including but not Limited to, 
garages of residences, and coach rocf areas in mobile 
home developments whether or not coaches are set on 
permanent foundations. In the event that development 
plans do not clearly indicate precise coach roof areas, 
the maximum said area per space shall be 1440 square 
feet. ; 

2. A fee of 15 cents per square foot of paved or other 
improved impervious areas without roof, excepting such 
areas appurtenant to single family dwellings. | 

PASSED AND ADOPTED by the Board of Directors of the Santa Cruz 
County Flood Control and Water Conservation District, State of 

  

  

  

California, this 22 day of March , 1977, by the following 
vote: : 

AYES: DIRECTORS Liddicoat, Smith, Baldwin, Patton, Borovatz 
NOES: DIRECTORS None 
ABSENT: DIRECTORS None | EDWARD F. BOROVATZ 

ATTEST: Richard C, Neal EDWARD F. BOROVATZ, Chairperson of 
Clerk of said Board the Santa Cruz County Flood Control 

and Water Conservation District 

Approved as to form: . yn E 

Chiet SSeS County deat o ; 

DISTRIBUTION: “Director of Public Works _ sl «fe Ltt 
- Auditor - o EE 

Plan "ng | | ca a 
el Coum , Counsel s As



  

SANTA CRUZ COUNTY FLOCD CONTROL AND WATER 
CONSERVATION DISTRICT 

RESOLUTION NO. 403-77 

Upon Motion of Director Patton 
duly seconded by Director Smith 
the following Resolution is adopted: 

RESOLUTION OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND WATER CONSER- 
VATION DISTRICT REVISING RESOLUTION NO. 179-77 ESTABLISHING FEES 
FOR FLOOD CONTROL AND DRAINAGE FACILITIES TO BE SUPPLIED WITHIN 

ZONE NO. 5 AND ZONE NO. 8 OF THE DISTRICT 
    

WHEREAS, the Board of Directors of the Santa Cruz County 
Flood Control and Water Conservation District has by ordinance, 
adopted July 12,1977, provided for fees to.be established by Resolution 
for services and facilities furnished or to be furnished to any new 
building, structure, improvement or construction by any flood con- 
trol or storm drainage system constructed or to be constructed with- 
in Zone No. 5 of Zone No. 8 of the District; and 

WHEREAS, said ordinance provides that such fees shall be 
established by resolution of the Board of Directors of the District; - 

NOW, THEREFORE, BE IT RESOLVED AND ORDERED by the Board of 

Directors of the District that the following fees. are established 
for such services and facilities within Zone No. 5 and Zone No. 8 of 

the District; 

1. A fee of 15 cents per square foot of foundation area 
of all roofed structures, including but not Limited 

to, garages of residences, and coach roof areas in 
mobile home developments whether or not coaches are 
set on permanent foundation. In the event that 
development plans do not clearly indicate precise 
coach roof areas, the maximum said area per space 
shall be 1440 square feet. 

2. A fee of 15 cents per square foot of paved or other 
improved impervious areas without roof, excepting 
such areas appurtenant to a single family dwelling 
located on an individual lot and not within a condo- 
minium development. 

3. Said fee shall be increased annually by $0.01 per 
square foot commencing July 1, 1978, and continuing 
every July 1 thereafter through and including July l, 
1982, at which time the maximum fee shall be $9.20 

per square foot. 

EXHIBIT. [I _ Page / A  
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PASSED AND ADOPTED by the Board of Directors of the Santa 

Cruz County Flood Control and Water Conservation District, State of 

  

California, this 12th day of July , 1977, by the fol- 
‘lowing vote: 

AYES: DIRECTORS SMITH, BALDWIN, PATTON, BOROVATZ 
NOES: DIRECTORS NONE 
ABSENT: DIRECTORS LIDDICOAT 

cocord E, Boravat 
EDWARD F. BOROVATZ, Chairperson 
of Santa Cruz-County Flood Control 
and Water Conservation District 

  

attest, Richard €, Neu 

Clerk of said Board 
  

Approved as to Form: 

E) ALS all. of i la 

Cdunty mune 
  

DISTRIBUTION: Y Director of Public Works 
Auditor 
Planning 
County Counsel 
City of Capitola 

  

STATE. CF CAN CORMIA 
COUNTY CO ANTA CRUZ J = 

L E e Neal, County Cuurk andere td kof 
helo. Euperrvisors of the Canty of Santee P 

017 de pa hereby certify Mat ime? o] 

arto oy aba resolution passed. : ,   fobs facts eenutas of the said Su? 

% 2. ten aye Dereyteo q. 

ho. wots scat Beard ot Put e 77 

Mi aa Y NEAL, Commiy CEE 

| Gest Jefe rac Dy | | 

  

ot 
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RoMid E. Gr.aves,'Mayor 

Coul\CiJ Mernb,m: 
Oonnii F. kllrBm 
R .. bert W, Bucher 
Jerry E. Cl•rke 
Michael I!.. Routh 

TO: CITY COUNCIL 

FROM: Council Member BELTRAM 

.rune 11, 1983 

SUBJECT: NOBLE GULCH DRAINAGE EASEMENT 

Dear Colleagues: 

AGENDA 6/14/84 
fjem 13. D. 

420 CAPITOLA AVENUE 
CAPITOLA. CALIFORNIA 95010 

TELEPHONE (4OSI 475-7300 

As you may know, the natural water course known as 
Noble Gulch has, since 1922, been designated as a drainage easement 
owned by the County. Said easement is 8 feet in width, and enters 
the City near Hwy. 1, runs through (or very near) a portion of the 
City's Corporation Yard; through portions of Brookvale Terrace Mobile 
Home Park; across Bay Avenue, then through Pacific Cove Mobile Horne 
Parkt underneath (we believe) a corner of City Hall; aqross Capitola 
Avenue, Riverview Avenue, and empties into Soquel Creek just south of 
the end of the river path. A parcel map showing the easement from the 
Creek·to Capitola Avenue is attached hereto. 

As yo~ will note, the easement runs through many parcels of priv­
ate property, most if not all, occupied by buildings. The easement 
accommodates a culvert, approximately 5 to 6 feet in diameter, below 
the ground surface an unknown depth (perhaps as little as 3 feet down 
in the Riverview Avenue area, perhaps deeper in other portions of the 
easement). The culvert is made of concrete at least from the Creek to 
Capitola Avenue, and of corrugated metal above that point. All struc­
tures over the culvert/easement have been constructed after dedication 
to the County in 1922, and (presumably) after placement of the culvert 
in 1922. To the best knowledge of all concerned, there have been no 
difficulties with maintenance of the culvert in the last 62 years oc­
cassioned by the presence of homes, buildings, and other structures 
(i.e., mobile homes, parks, roadways) on top of said easement. 

A problem/controversy has recently arisen in relation to a pend­
ing sale of 422 Riverview Avenue (corner of Blue Gum) in regard to this 
easement owned by the county. Upon review of the Preliminary Title Re­
port, the Buyers expressed concern about the drainage easement, and made 
inquiries of the County Counsel's Office as to whether, in the event of 
destruction of the duplex which now occupies the parcel in question, 
there would be any difficulty in rebuilding same. Dwight Herr, the new­
ly appointed County counsel,has responded with the opinion that re-build 
of any of those structures which lie atop the County's eaee:ment would 
not be allowed. Upon meeting with Mr. Herr, myself, and City's attorney 
Manning, County Counsel would not modify his opinion. Needless to say, 
the Buyers for 422 Riverview Avenue are about to withdraw their offer 
of purchase (understandably), nor could Buyers be found for any of the 
other affected parcels should County Counsel's position prevail. I 
represent the Seller of the Riverview Avenue property, as part ofa 



June ll, 1984 
Nob.la Gulch Drainage Easement 
Page 2 of 3 

Probate action commenced several years ago. 

Through conference with Steve Burrell, I have learned that much 
of the routine maintenance of the culvert is (and has been for some 
time) performed by the City's crew. 

The situation raises several obvious problems, including :but not 
limited to the following: 

l} The homes an.d businesses of Capitola residents are being, effective­
ly, oonde~~ed by the county: while the present use can continue, 
these properties cannot be sold 1 for either no Buyer would purchase 
knowing that rebuilding is impossible1 or banks and other lending 
.institutions would not loan, there being no security for such loans. 

2) The City will he, through purchase of Pacific Cove, the largest land­
owner affected by the drainage easement, and while no structures may 
be contemplated at this time for the lower portion of Pacific Cove; 
it will be the County, and not the Capitola Council, deciding what, 
if anything, may be placed in the lower level~ 

a) City Hall expansion~ or improvements in the area. in question would 
also he subject to County "veto ... 

b) Corporation Yard modifications could likewise be the County's 
decision 3 a:nd not our o-w-n. 

3} It appears that building permits have been issued by the City, and 
if such were not within the CityJs jurisdiction to grant~ because 
same impedes the County's easement, the City may be liable for an 
action by property owners for loss of value to their property. 

4) If the County has the power to deny a rebuild on any parcel under 
which their cul~.rert l•ies f then they would likewise have the power 
to remove the existing buildings should they deem such necessary 
to service their easement. The potential for hardship and catastro­
phic loss to citizens of Capitola, not only in the future, but now, 
is obvious. 

Speaking,an an attorney, and as an advocate for my client, and as 
a council-man, my feeling is that the Countyis position is incorrect, 
and that in a legal action the County will not prevail., .At this time 
I will refrain from stating the legal bases which w in my opinion, make 
the County's posture in this :matter untenable., There :may be, fortune­
ately, positive alternatives to litigating this matter, one of which 
,i,s that our City take-over the easement from zone 5, and thus control 
our own ~destiny~,as it were. This matter should be one easily solved 
between t:he governmental entities involved, and to this end, I ask that 
this matter be placed on our June 28q 1984; agenda~ and that at this, 
our June 14. 1984, meeting, we direct Staff to explore with the County, 
all alternatives to r.e~clve this problem. 



June llk 1984 
Noble GUlch Drainage Easement 
Page 3 of 3 

I would appreciate, very much, your thoughts and in-put regard-
this matter, which has some bizarre aspects: for 62 years there ing 

has 
the 

been not a squeak of objection or comment from the County regarding 
building of permanent structures over the easement, and now this. . . . 

enols. 
cc: s~ Burrell 

R. Manning 

I 

DENNIS F. BELTRAM 



r 

) • . ·-~_, 
~-' 

fl 
/ t~i,, 

£~1.,'f,, 
1i"' f;." 

/. 

~«t I 

~--.tur--:-t 

' '"' l) 

' ... 

• I ~ 

f-7 'i- ~ffi"T-- / r d. j 
i '! 
. 

~-Fi ""'""':::- f I I 1. 

~ ~ s: 
~ 



EXHIBIT 20



I 
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CAPI'l'OIA ~lff .CU, MINUTES J. l4, 1984 UlofU) 

13. A. MBMO PROM CITlt' MANAGER RBGUDIJIG XUSZUK JKWm APPODffilml'l'S." 

!£!!!!!.• Nayor .AOUth a.d"Vaed that the i,.resa- be infM'lll&d that we hllw 

openings an the Nuaea Board 110 they cc publiab infoPDAtJ.Oll ta that 

effect, u wall - directing ete.J:f to include tho Ql)Oftinga in the 

upcmiDg' Havsletter along- with the other boaJ:d -cancias. Applica• 

tJ.CIIUI ahoul4 ba. brought back to OouncU. far appoinblazata·to ba _. 

in July. 

B •. APPLICM'IOH POil CITY TREASORBll BKlM MlCHAEl. P • VASQUH. 

~l Council ncaivecl the applicatJ.cn from Mr. Vasquez an4 

• .-.- 4inote4 ate.f.f to .at this i.tem on the June. 28, 1984 agenda for 

~pointi.nt. 

c •. PUBLIC PACJ:LITJ:ES OORPORA'r:IOO - Mo Business. 
D. f,f"..Mdad ... Xt~)-·,--Mn F"""' COOHCI:L MBMBU. ~~G,:Y 

ffl'"·llQista-.:~?nmNAGB as~- ••• - • 

'ltle City c:o.incil diSCU$Hd the iaipact of the County Oounael"• 

position relative to properties located en the HObel Gul.oh ll&"llinag-e 

11&ae110nt. Council exp.nsaed it's C011Cem iDdi.ca.ting th&t the County 

ia ccoa..miing properties on the easement with it's stand. 

!£!IS!!,;_ Staff was directed to contact Donaid Parath at the Banit&t:iOn 

DiaUict ~ aee if a0111ething can be worked out: and t:Q r.port back to 

Council JCembtr kltr-, H well .as the other Council Hembera u ■ooa 
aa posaibla. 

14. ORAL COHMUIU'.CUIONS 

A. Cowoil Member Clarke i:eported. on the Special Meeting of 

the JPA Board for Collmunity Activities. The meeting was called to uke 
• decis:!.01t ngarclillg' th- Junior Lifeguard Program. aegistrAti.on for 

the PJ:'09Z'Ul bu doubi.d fr0111 l,u,t y-r and. the board had ~ cletenw» 

how to deal With the n~:r: _of c,,hildffn ng.ister:ecl in the p,::ogru. •. 

c:n • 4•1 vote , the lloard cu1ponded the proqrua to acclllal04&te all the 

children registlu:ed in the program foi- the 1984 Bummer Season·. lllext. 

year, howe.wr, ng11trat1on would l» limited to tboas .childrell naid1n9 

in ~ Capitola/Sequel School District oniy. Clouncil Melllber Clu.ke 

alao atated that he wou14 be di&cussing thia 111atte% with SUpervia~ 

X..vy tomorrow and hopes tbe County will initiate a p:cograa of their 

awn. 

B. Council Kellll:ler Beltram disawised the coda ~nforcuient 

f.J:09r1111 for 2-hour parking in the Village. He stated that clients 

visiting his office have been ticketed ewn if they have 1110ved their 

car to another lQCation prior to the 2-hour limit. He 1ta.t:ed tMt 

ha f4als that if the car has been JIIQVed within the time lildt to 

&nOther parking •P-, that a -ticket ahow.4 not bo iss-d. 'l'h6 tial 

should only be accounted for a each location. Staff was df.reated to 

diec:k into thia -tter and a:eport back. 

e. City Managers. Surrell .:eported on the atat\lS of th• 

CC.UU.ty omtea: building, advising Co-uncil that he and Doug Kessini, 

the udliteot for the projer;it, went to Ho1lbter to villv 1:heir coamity 

anter. 'flley will a 9oift9 to the Monterr.y Confannce center to look 

•• .it. the 1nt:er!on ia order t.o obtain i®IUI for 011r center~ 

·.t .. 

cs,c:::rritt:ritc· ~,et?r""·r -::L -:, ... ;._-•.~- __ .,;...·•••·Cs 
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AGENDA: son, , 1984 
    

DEPARTMENT OF 

PUBLIC WORKS COUNTY OF SANTA CRU? 
  

  

     GOVERNMENTAL CENTER 70! OCEAN STREET SANTA CRUZ, CALIFORNIA 95060 

D.A. PORATH 
DIRECTOR OF PUBLIC WORKS 

PHIL W, SANFILIPPO (408) 425-2133 
ASST. DIRECTOA ENGINEERING June 12, 1984 

JOHN A. FANTHAM = (408) 425-2481 
ASST. DIRECTOR OPERATIONS 

BOARD OF DIRECTORS 

Santa Cruz County Flood Control 
and Water Conservation District 
701 Ocean Street 
Santa Cruz, California 95060 

TS 
SUBJECT: ZONE 5/8 DRAINAGE FEES AND IN-LIEU DETENTION FEE 

ey 

Members of the Board: 

Submitted herewith for your consideration are two 
items: 

1. A resolution to increase the Zone 5 and Zone 8 
drainage fee from the current $0.20/square feet to 
a maximum of $0.25/square feet by 1988 via one 
cent increments over a five year period. 

2. An ordinance to provide for collecting an in-lieu 
storm water detention fee within Zone 5 from small 
developments where detention is found to be 
marginally effective. 

The Zone 5 and Zone 8 drainage fees were last revised 
by Resolution No. 403-77 which established a maximum rate of 

$0.20 per square foot on July 1, 1982. Presently, there are 
insufficient revenues being generated to fund the current list 
of drainage projects in both zones. In addition construction 
costs are escalating at between five and ten per cent a year. 

Attached is a summary of the current projects for each 
zone with the 1984 estimated construction cost, the estimated 
revenue based on the presene fee, and projected additional reve- 
nue with a $.05 increase in the fee. 

The second item before you, an ordinance to establish 
an in-lieu detention fee for small developments within Zone 5, 

is being proposed because it is Selieved it would be more 

swaps Pese Loto



BOARD OF DIRECTORS 
Page -2- 

beneficial to the District to collect a fee rather than have a 
developer construct detention facilities for small developments 
where the value of reducing runoff from the project site is 
marginal. The proposed fee would be collected from some minor 
land divisions and small commercial and apartment developments. 
The monies generated from the in-lieu detention fee would be 
used to help fund major zone 5 projects, which would be more ef- 
fective in preventing flooding than a series of smaller projects 
built by developers. Thus, a developer would either build a de- 
tention facility or would pay the equivalent detention fee as 
the case may be. The option of simply waiving the detention re- 
quirement as presently exists in the storm drainage criteria 
would no longer be available. 

It is therefore recommended that the Board of Direc- 
tors take the following action; 

1. Approve increasing the Zone 5 and Zone 8 drainage 
-fees to $0.21 per square foot commencing on July 
1, 1984 and increasing the fee by $0.01 per square 
foot each successive July 1 taereafter, through 
and including July 1, 1988 at which time the maxi- 
num fee shall be $0.25 per square foot. 

2. Adopt the attached ordinance establishing an 
in-lieu storm water detention fee of $25.00 per 
100 square feet of new on-site and off-site imper- 
vious area for certain developments within Zone 5 
as determined by the Director of Public Works. 

Yours truly, 

D. A. PORATE 

Director of Public Works 
CIV:kas 

Attachments 

CC: Michael Routh, Mayor, City of Capitola 
Daniel Kriege, President, Board of Directors, Soquel Creek 

County Water District 
Dwight Herr, County Counsel 
Kris Schenk, Director, County Planning Department 
Lou Bacigalupi, Building Inspection 

RECOMMENDED FOR APPROVAL: 

  

County Administrative Officer 

maneit__/ pep Zt  



  

SANTA CRUZ COUNTY FLOOD CONTROL 
AND WATER CONSERVATION DISTRICT 

ZONE 5 

1984 STORM DRAIN PROJECT LIST 
  

  
  

  
  

  

Proposed Project Cost Estimate 

1 26th Avenue $ 105,000 
2 Prather Lane Detention 730,000 
3 =>“ Daubenbiss - Porter St. 60,000 
4 Capitola Rd. Bypass 250,000 
5 Nova Drive 112,000 
6 23. Chanticleer - Capitola Rd. 310,000 
7 Unidentified Minor Projects 59,000 

Total $1,367,000 

Estimated Annual Revenue Current Rate With Fee Increased 

From Drainage Fees ($.20/Sq.Ft.) to $.25/square foot 

$200 ,000/yr. $250,000/yr. 

scant _/ a Paga 2 Pion   

 



  

"Exhibit A" 

COST ANALYSIS FOR FEE INCREASE 
  

RRR EERE EKER ETE EKER ERE REE ARANA KEE KEKE 

DEPARTMENT: PUBLIC WORKS BUDGET UNIT: 88840 

l. BRIEF DESCRIPTION OF SERVICE: Construction of storm drainage 
improvements within Zone 5 of the Santa Cruz County Flood Control 
and Water Conservation District 

2. FORMER FEE (if any): None a. a 

3. PROPOSED NEW FEE: $25.00/100 square feet 

4. DATE OF LAST REVISION OF THIS FEE: N/A 

5. COMPONENT COST BREAKDOWN (answer either (a) or (b), using 

additional sheets if necessary): 

(a) Estimated annual cost of service; or varies with amount 
of revenue generated and cost of improvement projects 
constructed. . 

(b) (Cost per service) X (number of estimated services) = 
.total annual cost 

6. ANTICIPATED REVENUE SOURCES TO PROVIDE THIS SERVICE: 

(a) Annual Estimated Revenue from Proposed Fee (number of 

estimated services x per unit fee) 

$10,000 ‘ 10 developments @ $1,000.00/per unit 

(b) Other Revenue Sources (if any) 

Zone 5 drainage fees $250,000/year 

7. OTHER COMMENTS: 

  oust LT paga Lot
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ail COST ANALYSIS FOR FEZ INCREASE 

AAA RARA ARA AAA AAA E AA RRA ARANA RRA AAA RAE EA ERE AAA 

DEPARTMENT: PUBLIC WORKS BUDGET UNIT: 88839 & 88840" 

1, BRIEF DESCRIPTION OF -SERVICZ: Construction of storm drainage 
improvements within Zone 5 and Zone 8 of the Santa Cruz County 
Flood Control & Water Conservation District. 

2. FORMER FEE (if any): $0.20/square foot — L 

3. PROPOSED NEW FEE: $0.21/square foot 

4. DATE OF LAST REVISION OF THIS FEE: July 1, 1982 

5. COMPONENT COST SREAKDOWN (answer either (a) or (b), using 

les additional sheets if necessary): 

(a) Estimated annual cost of service; or varies with amount 

of revenue generated ané cost of improvement projects 
constructed. 

(b) (cost per services) X (number of estimated services) = 
total annual cost 

6. ANTICIPATED REVENUE SOURCES TO, PROVIDE THIS SERVICE: 

(a) Annual Estimated Revenue from Proposed Fee (number of 
estimated services x per unit fee} 

$300,000 from.total fees (both zones) 

(b) Other Revenue Sources (if any) 

in-lieu storm drainage detention fee 
$10,000/year (Zones only) 

7. OTHER COMMENTS: 

  

  
our LE pe 5 cS



PUBLIC WORKS 
  

  

ITEMS — 

ASSESSMENT DISTRICTS (Processing Formation) 

COUNTY DESIGN CRITERIA 

DISPOSAL Site Fees (eflective July 1983 - June 30, 1989) 
(Res. 514-82) 

Car Trunk Load 

Garbage in Cans 

Garbage in 55 gallon drums 

Per Cubic Yard 

Pickup - Partial 

“Full Bed 

  

BUDGET UNIT 32000 
  

AMOUNT OF FEE 
  

Actual Cost -= 

number of hours x 
$31.00; $1,000.00 

deposit 

$ 5.00 per copy. 
plus tax 

$ 1.75 

$ 1,00 per can 

$ 1.50 per drum 

$ 4.00 

$ 4,00 

$ 8,00 

No fee if identi- 

fied as 

recyclable hy 
gate atCendane 
and deposited at 
designated loca~ 
tioa by customer 

$ 1.00 Tires 

$e 25 discount shall be agpiers to each dunp tee for all material dumped by 
Seniors 

"DRAINAGE (Res ) (withia vised Control and Water 

and Couservation District, Zones 5 and 8) 

Drainage detention in-lieu fee (Ord. 

$ 0.27 per 
square Ígor 

} 
(within Flood Control and Water Conservation 
District, Zone 5)- 

ENCROACHMENT Permits (Res. 69-82) 

(Work without a permit: Whenever any work for 
which an encroachment permit is required by the 

a Encroachment Ordinance has been commenced without 

(5 first obtaining said permit, a special investiga- 

tion shall be made before a permit may be issued 
for such work. An investigation fee, in addition 
to the permit fee, shall be collected whether or not 
a permit is then, or subsequently, issued. The 

6/21/83 22 yap SP page Gt 6 
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SANTA CRUZ COUNTY FLOOD CONTROL AND WATER 
CONSERVATION DISTRICT 

A
)
 

RESOLUTION NO. 333-894 

RESOLUTION OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND WATER 
CONSERVATION DISTRICT REVISING RESOLUTION NO. 403-77 

ESTABLISHING FEES FOR FLOOD CONTROL AND DRAINAGE 

FACILITIES TO BE SUPPLIED WITHIN ZONE NO. 5 AND 
ZONE NO. 8 OF THE DISTRICT 

WHEREAS, the Board of Directors of the Santa Cruz 
County Flood Control and Water Conservation District has by 
ordinance, adopted July 12, 1977, provided for fees to be estab- 
lished by Resolution for services and facilities furnished or to 

‘be furnished to any new building, structure, improvement or con- 
struction by any flood control or storm drainage system con- 
stcucted or to be constructed within Zone No. % or Zone No. 8 of 
the District; and 

WHEREAS, said ordinance provides that such fees shall 
be established by resolution of the Board of Directors of the 
District; 

NOW THEREFORE, BE IT RESOLVED AND ORDERED by the Board 

of Directors of the District that the following fees are estab- 
lished foc such services and facilities within Zone No. S and 
Zone No. 8 of the District; : 

l. A fee of 25 cents per square foot of foundation 
area of all roofed structures, including but not 
limited to, garages of residences, and coach roof 
areas in mobile home developments wnether or not 

coaches are set on permanent foundation. In the 
event that development plans do not clearly indi- 
cate precise coach roof areas, the maximum said 

. area per space shall be 1440 square feet. 

«a 2. A fee of 25 cents per square foot of paved or oth- 
: er improved impervious areas without a roof; ex- 
| cept that no drainage fees are payable on paved or 

other improved impervious areas without a roof 
| which are appurtenant to a single family dwelling 

on an individual lot and not within a condominium 
: development. 

3. Said fee shall be increased annually by $0.01 per 
square foot commencing July 1, 1985, and continu- 

ing every July 1 thereafter through and including 
July 1, 1989, at which time the maximum fee shall 
be $0.30 per square foot. 

EXMBBT. LE pal A 
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PASSED AND ADOPTED by the Board of Directors of the 
Santa Cruz County Plood Control and Water Conservation District, 
State of California, this 19th day of 

  

June , 1984, by the following vote: 

AYES: DIRECTORS Forbus, Patton, Moore, Cucchiara, Levy 

NOES: DIRECTORS None 

ABSENT: DIRECTORS None 
re oF q 

Hur Love 
  

Chairperson of said Board 

ATTEST:- STERGEN ty DONNA 
Clerk of said Board 
  

Approved as. to form: 

Chath te (Dp 
Sage Counsel 
  

Distcibution: County Counsel 
Auditor-Controller 
Public Works 
Planning 
City of Capitola 
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vvu1Y.1 r u.t1· ~ ANTA CHUZ . 
STATE OF CALIFORNIA

IN THE BOARD OF SUPERVISORS

On the date of ............. }.1:-1ri.~ ... J~.? .... J~.?.4 .................................................... . 

REGULAR AGENDA

ITEM NO. 60

Adopted Resolution 333- 84, as amended, 

inc reasing the Zone 5 and Zone 8 fee

for flood control and drainage facilities; 

adopted ordinance establishing in- lieu

fees for on- site storm water detention

facilities within Zone 5, " in concept", 

to ,: eturn June 26, 1984 for final adoption; 

directive to Public Works .•. 

g~~I':rX:1:~I?. .................................. COPY
SUPERVISOR' S ORDER

I

Upon motion of Supervisor Cucchiara, duly seconded by Supervisor Patton, the

Boar d , by unanimous vote, adopted Resolution 333- 84, as amended ( see below), increasing

the Zone 5 and Zone 8 fee for flood control and drainage facilities. 

Upon motion of Supervisor Patton, duly seconded by Supervisor Forbus, the

Board, by unanimous vote, adopted ordinance establishing in- lieu fees for on- site

stor m water detention facilities within Zone 5, " in concept", to return June 26, 1984

for final adoption; directive to Public Works Director, working with County Counsel

and t' Lanning Director, to return to the Board on August 21, 1984 with an initial report

and recommendations on procedures that the Board might consider to establish an

appropriate assessment district in the flood control and water conservation district

drainage zones to allow for an equitable contribution to solving the drainage problems

by existing properties, as well as an appropriate contribution by new properties. 

Amendment to Resolution

Change 21 cents to 25 cents, with $ 0.01 per square foot for each successive July 1st

ther eafter through and including July 1, 1988, at which time the maximum fee shall

be $ 0.30 per square foot. 

Public Works

CAO

of Capitola ( Michael Routh) 

Soquel Creek County Water District

Plan ning

ufCalilorn1a . ountyofSamaCruz- ss. 

1, C . rgc T ;\ 1c" c:1. E:\·,---.fficio Clerk. of the Board o f Supervisors of the Co unty of Santa Cru,. State of

rn 1a, do hcrchy ccnify that the fJ rcgoing is a \, llC and correct copy of the order made and entered in the . 

t·:s o f 1h c s.1id B .... ., ~d of Supervisors . In witness thereof I have hereunto set my hand and affixed thescalof

oard of S11rr •q sors . 

llY J.Q,. J9.~4 .... 

Deputy Clerk

VOLUME 84
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SANTA CRUZ COUNTY FLOOD CONTROL AND

WATER CONSERVA' rION DISTRICT

ORDINANCE NO. 3566

AN OR DINANCE OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND

WATER CONSERVATION DISTRICT ESTABLISHING IN- LIEU FEES

FOR ON- SITE STORM WATER DETENTION FACILITIES WITHIN

ZONE NO. 5 OF THE DISTRICT

WHEREAS, pursuant to Section 171 of the Santa Cruz

county Flood Control and Water Conservation District Act, said

District is given the power to prescribe, revise and collect

fees and charges for services and facilities furnished or to be

furnished to any new building, structure, improvement or con­

struction by the us~ of any flood control or storm drainage sys­

tem constructed or to be constructed in the District or any zone

thereof; 

AND WHEREAS, it has been deemed to be more beneficial

to the District and cost effective to collect an in- lieu fee

from certain developments rather than have on- site storm water

det en tion facilities installed by the developer as determined by

the District Engineer. 

NOW, THEREFORE, IT IS HEREBY ORDAINED by the Board of

Dire c tors of the Santa Cruz County Flood Control and Water Con­

servation District as follows: 

Section I - Effective Date

This ordinance shall be effective from and after

thirty( 30) days following the date of its adoption. 

Section II - Applicability

This ordinance shall apply 0 to all the territory in

zone 5 of the District. 

Section III - Fe e

There is hereby established the following in- lieu fe e

when it has been determined by the Director of Public Works that

it is more appropriate to collect a fee rather than require

on- site storm water detention facilities be constructed. 

1. A fee of $ 25. 00 per 100 sq. ft. or fraction

thereof of net new on- site and off- site impervious areas. 



Section IV - Collection of Fees

such fees shall be collected by the Building Inspector

of the City of Capitola or County prior to issuance of a build­

ing or use permit or prior to approval of a final subdivision

map or parcel map. 

The applicant shall certify as to the total number of

square feet of foundation and impervious areas upon which the

in- lieu fee is to be levied. 

The building inspector shall keep accurate records

concerning the collection of such fees relative to what fees

were paid and to which buildings,· improvements, or structures, 

or property such payments apply, and forward such records and

ees to the admini strati ve off ice of the District. 

Section V - Failure to Pay Fees

Failure to pay the fees set forth in this Ordinance

s hall constitute a lien on land to the amount of the unpaid

fee. Should any of the above fees remain unpaid on the first

day of the month, before the month in which the Board of

Supervisors of Santa Cruz County is required by law to levy the

amount of taxes required for County purposes, the amount of the

unpaid fee shall be added to and become a part of the annual tax

levied upon the land containing the building, improvement, or

structure for which no fee has been - paid, and shall be added to

and become a part of the first installment of said tax. 

In such case, and at least twenty ( 20) days before the

first day of the month in which said Board of Supervisors is re­

quired by law to levy the amount of taxes required for County

purposes, the Santa Cruz county Flood Control and Water Conser­

vati o n District shall furnish in writing to the Board of

Supervisors of the county and to the County Auditor, 

respectively, a description of each and every parcel of land

withi n zone No. 5 of the District upon which any such fees re­

mains unpaid together with the amount of such unpaid fee. 

Section VI - Validity

Should any section or provision of this Ordinance be

declared by the courts to be unconstitutional or invalid, such

decision shall not affect the validity of the Ordinance as a

whole or any part thereof, other than the part de2ided to be un­

constitutional or invalid. 



PASSED AND ADOPTED by the Board of Directors of the

Santa Cruz county Flood Control and Water Conservation District, 

State of California, this 26th day of June, 1984 , by the

following vote: 

AYES: 

NOES: 

DIRECTORS

DIRECTORS

DIRECTORS

Forbus, Patton, Moore, Cucchiara, Levy

None

ABSENT: None

ATTEST: STEPHEN M. QUONG

Clerk of the Board

APPROVED AS TO FORM: 

DISTRIBUTION: County Counsel

Public works

Auditor

Planning

e- rty of Capitola

ROBLEY LEVY
Board of Directors of the Santa Cruz

County Flood Control and Water Con­

servation District
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CITY MANAGER 

Mr. Donald Porath 
Director of Public works 
County of Santa Cruz 
701 Qc::e~n stre~t 
Santa. Cruz, CA 95060 

RE: NOBLE GULCH DRAINAGE EASEMENT 

Dea.r Don: 

July 9, 1984 

A2.0 CAPITOL-"t AVENUE 
CAPITOLA. CALIFORNIA. 9!5010 

,~ 
FOR INFORMATION n~u v 

• -- ... •• •'b.dt'II V11Li 

I have enc1osed a copy of the letter tl1at Council Member Beltram presented 
to the City Council regarding the Noble Gulch Drainage Easement. 

As you are aware, several hmres are constructed over the easel:!lent between 
Ba:{ Awnue and Soquel Creek. The concerr1 exp:reseed in the letter has to 
do with a home that was constr>.1cted over the easement several years ago, 
as well as other homes that have been built in recent ti~£s. I would 
appreciate it if you would review the of Zone 5 regarding the 
reccnst:ructi= of home1, ove.,:- the ea.se,mnt in the !t'!Vent they were demolisheiL, 
It would seem that as as access to ·the facilities is· main-. 
tained that constri~ction of structures on the easew~nt would not represent 
a significant problem. 

I look forward to hearing from ycni regarding this matter. If you should 
have any questions, please feel free to contact me. 

Enclosure 

Sincerely• 

CITY OP CAPITOLA 

Stephen R. Burrell 
Manager 



RoMid E. Gr.aves,'Mayor 

Coul\CiJ Mernb,m: 
Oonnii F. kllrBm 
R .. bert W, Bucher 
Jerry E. Cl•rke 
Michael I!.. Routh 

TO: CITY COUNCIL 

FROM: Council Member BELTRAM 

.rune 11, 1983 

SUBJECT: NOBLE GULCH DRAINAGE EASEMENT 

Dear Colleagues: 

AGENDA 6/14/84 
fjem 13. D. 

420 CAPITOLA AVENUE 
CAPITOLA. CALIFORNIA 95010 

TELEPHONE (4OSI 475-7300 

As you may know, the natural water course known as 
Noble Gulch has, since 1922, been designated as a drainage easement 
owned by the County. Said easement is 8 feet in width, and enters 
the City near Hwy. 1, runs through (or very near) a portion of the 
City's Corporation Yard; through portions of Brookvale Terrace Mobile 
Home Park; across Bay Avenue, then through Pacific Cove Mobile Horne 
Parkt underneath (we believe) a corner of City Hall; aqross Capitola 
Avenue, Riverview Avenue, and empties into Soquel Creek just south of 
the end of the river path. A parcel map showing the easement from the 
Creek·to Capitola Avenue is attached hereto. 

As yo~ will note, the easement runs through many parcels of priv­
ate property, most if not all, occupied by buildings. The easement 
accommodates a culvert, approximately 5 to 6 feet in diameter, below 
the ground surface an unknown depth (perhaps as little as 3 feet down 
in the Riverview Avenue area, perhaps deeper in other portions of the 
easement). The culvert is made of concrete at least from the Creek to 
Capitola Avenue, and of corrugated metal above that point. All struc­
tures over the culvert/easement have been constructed after dedication 
to the County in 1922, and (presumably) after placement of the culvert 
in 1922. To the best knowledge of all concerned, there have been no 
difficulties with maintenance of the culvert in the last 62 years oc­
cassioned by the presence of homes, buildings, and other structures 
(i.e., mobile homes, parks, roadways) on top of said easement. 

A problem/controversy has recently arisen in relation to a pend­
ing sale of 422 Riverview Avenue (corner of Blue Gum) in regard to this 
easement owned by the county. Upon review of the Preliminary Title Re­
port, the Buyers expressed concern about the drainage easement, and made 
inquiries of the County Counsel's Office as to whether, in the event of 
destruction of the duplex which now occupies the parcel in question, 
there would be any difficulty in rebuilding same. Dwight Herr, the new­
ly appointed County counsel,has responded with the opinion that re-build 
of any of those structures which lie atop the County's eaee:ment would 
not be allowed. Upon meeting with Mr. Herr, myself, and City's attorney 
Manning, County Counsel would not modify his opinion. Needless to say, 
the Buyers for 422 Riverview Avenue are about to withdraw their offer 
of purchase (understandably), nor could Buyers be found for any of the 
other affected parcels should County Counsel's position prevail. I 
represent the Seller of the Riverview Avenue property, as part ofa 
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Probate action commenced several years ago. 

Through conference with Steve Burrell, I have learned that much 
of the routine maintenance of the culvert is (and has been for some 
time) performed by the City's crew. 

The situation raises several obvious problems, including :but not 
limited to the following: 

l} The homes an.d businesses of Capitola residents are being, effective­
ly, oonde~~ed by the county: while the present use can continue, 
these properties cannot be sold 1 for either no Buyer would purchase 
knowing that rebuilding is impossible1 or banks and other lending 
.institutions would not loan, there being no security for such loans. 

2) The City will he, through purchase of Pacific Cove, the largest land­
owner affected by the drainage easement, and while no structures may 
be contemplated at this time for the lower portion of Pacific Cove; 
it will be the County, and not the Capitola Council, deciding what, 
if anything, may be placed in the lower level~ 

a) City Hall expansion~ or improvements in the area. in question would 
also he subject to County "veto ... 

b) Corporation Yard modifications could likewise be the County's 
decision 3 a:nd not our o-w-n. 

3} It appears that building permits have been issued by the City, and 
if such were not within the CityJs jurisdiction to grant~ because 
same impedes the County's easement, the City may be liable for an 
action by property owners for loss of value to their property. 

4) If the County has the power to deny a rebuild on any parcel under 
which their cul~.rert l•ies f then they would likewise have the power 
to remove the existing buildings should they deem such necessary 
to service their easement. The potential for hardship and catastro­
phic loss to citizens of Capitola, not only in the future, but now, 
is obvious. 

Speaking,an an attorney, and as an advocate for my client, and as 
a council-man, my feeling is that the Countyis position is incorrect, 
and that in a legal action the County will not prevail., .At this time 
I will refrain from stating the legal bases which w in my opinion, make 
the County's posture in this :matter untenable., There :may be, fortune­
ately, positive alternatives to litigating this matter, one of which 
,i,s that our City take-over the easement from zone 5, and thus control 
our own ~destiny~,as it were. This matter should be one easily solved 
between t:he governmental entities involved, and to this end, I ask that 
this matter be placed on our June 28q 1984; agenda~ and that at this, 
our June 14. 1984, meeting, we direct Staff to explore with the County, 
all alternatives to r.e~clve this problem. 
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I would appreciate, very much, your thoughts and in-put regard-
this matter, which has some bizarre aspects: for 62 years there ing 

has 
the 

been not a squeak of objection or comment from the County regarding 
building of permanent structures over the easement, and now this. . . . 

enols. 
cc: s~ Burrell 

R. Manning 

I 

DENNIS F. BELTRAM 
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DEPARTMENT OF 
F"UEJLIC WORKS 

GOVERNMENTAL CENTER 

D.A.F'OOATH 
DIRECTOR OF PU6LIC WORKS 

PHIL W- SANFILIPPO r,100) 42S-.2133 
ASST. DIRECTOR ENGINEEA!NG 

JOHN A. FANTl-l/t.M (4081425-2481 
ASST. DIA ECTOR OPE.RATIONS 

MR. STEPHEN R. BURRELL 
City Manager 
City of Capitola 
420 Capitola Avenue 
Capitola, CA 95010 

COUNTY OF SANTA CRUZ 

701 OCEAN STREET SANTA CRUZ. CALIFORNIA 95060 

August 6, 1984 

SUBJECT: NOBLE GULCH DRAI~AGE EASEMENT 

Dear Steve; 

This is in ~esponse to your letter of July 9, 1984 in­
quiring about the possibility of reconstructing structures over 
the Noble Gulch drainage easement in Capitola. After further 
discussion of the matter with County Counsel it has been decided 
that the Flood Control District could allow replacement of ex­
isting structures on vacant parcels, P~l~• not construction of 
new structures.on vacant parcels, with the stipulation that a 
deed restriction be placed on tne property encumbering the pre­
sent and all future owners of the parcel with the responsibility 
for paying any future maintenance, repair or replacement costs 
of the drainage facility which are necessitated as a direct re­
sult of the structure being over the drainage easement. This 
restriction would have to be secured by an insurance policy, 
bond or ability to place a lien against the property. 

r CIV:bj 

Yo~y, 

D. A. PORATH 
Director of Public Works 
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AA ' “JUNTY OF SANTA CR 
a STATE OF CALIFORNIA 

| . CERTIFIED copy 
IN THE BOARD OF SUPERYISORS - SUPERVISOR'S ORDER . 

Onthedateof August 21, 1984 Le” 
  

REGULAR AGENDA 
  

ITEM NO. 48.1 
  

(Accepted and filed report on financing 

(mechanisms for drainage and flood control 
(operations and facilities, with a 
(report back on November 20, 1984, with an 

-” (additional directive to the County 
(Administrative Officer, Public Works Director, 
(and Planning Director... 

  

— 

» 

Upon the motion of Supervisor Patton, duly seconded by Supervisor Cucchiara. 

the Board, accepted and filed report on financing mechanisms for drainage and flood 

control operations and facilities, with a report back on November 20, 1984, with 

an additional directive that the County Administrative Officer in connection with the 
Public Works Director and Planning Director to outline a proposed program(if funding 
would allow)to carry out the needed work in the urban areas of the County 

" with Supervisor Moore “Absent"    
CAD 
PLANNING =e 
PUBLIC WORKS 

  
  

Sense el California, County of Sama Coro. 

L George T. Newell, Ex-aificie Clerk of the Sonrd of Sepervisors af the Cowncy of Santa Cruz, Stase of 
Califorma, de hereby ceruly that the foregoing 1s. true and correct copy of the order made 10d ¢mutred ia the 
Menus of the med Board of Supervisars, |e wise (herrad | have ceremato set my hand 20d aifized tine seal ol 

wt Boer of Supermara Agus 24, 1984 O VOLUME 34 
na E 

Ry y Vikas. ZV _ Deputy Clark EXHIBIT £ 4 Pos? / of | 
Cf: 
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BEFORE THE BOARD OF DIRECTORS OF ZONE 5 

OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND WATER 

CONSERVATION DISTRICT, STATE OF CALIFORNIA 

RESOLUTION NO. _3-902 

RESOLUTION OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND WATER 

CONSERVATION DISTRICT REVISING RESOLUTION NO. 333-84 

ESTABLISHING FEES FOR FLOOD CONTROL AND DRAINAGE 

FACILITIES TO BE SUPPLIED WITHIN ZONE NO. 5 OF THE DISTRICT 

WHEREAS, the Board of Directors of the Santa Cruz 

County Flood Control and Water Conservation District has by 

ordinance, adopted July 12, 1977, provided for fees to be estab- 

lished by Resolution for services and facilities furnished or to 

be furnished to any new building, structure, improvement or con- 

struction by any flood control or storm drainage system con- 

structed or to be constructed within Zone No. 5 of the District; 

and 

WHEREAS, said ordinance provides that such fees shall 

be established by resolution of the Board of Directors of the 

District; 

NOW THEREFORE, BE IT RESOLVED AND ORDERED by the 

Board of Directors of the District that the following fees are 

established for such services and facilities within Zone No. 5 

of the District; 

1. A fee of 40 cents per square foot of foundation 

area of all roofed structures, including but not 

limited to, garages of residences, and coach roof 

area in mobile home developments whether or not 

coaches are set on permanent foundation. In the 

event that development plans do not clearly indi- 

cate precise coach roof areas, 

2. A fee of 40 cents per square foot of paved or oth- 

er improved impervious areas without a roof. — 

3. Said fee shall be increased annually by $0.05 per 

square foot commencing July 1, 1991, and continu- 

ing every July 1 thereafter through and including 

July 1, 1994, at which time the maximum fee shall 
be $0.60 per square foot. 

  

] / 
e 72



_« “Resolution No. sau 
ts " Page -2 

PASSED AND ADOPTED by the Board of Directors of the 
Santa Cruz County Flood Countrol and Water Conservation Dis- 

trict, State of California, this 22d day of June 
+ 1990, by the following vote: 

  

AYES: DIRECTORS Reants, Patton, Mehl, Keeley, Graves, Pierce, 
and Levy 

NOES: DIRECTORS None 

ABSENT: DIRECTORS None . , / of. Js OS / 
fii Lets ALAN 
  

Woo Led Chairman gf saig, Board 

ATTEST: ES 

cAlerk of said Papa 

Approved as to form: 

  

% 

Jara Coun lg llas 
  

Distribution: County Counsel 
Auditor-Controller 
Public Works 

Planning 
City of Capitola 
Zone 5 Board of Directors 
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BOARD OF DIRECTORS ~ ZONE 5 

SANTA CRUZ COUNTY FLOOD CONTROL 
AND WATER CONSERVATION DISTRICT 

Ordinance No. 1-7 
  

CRNAORDINÁNCE OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND WATER 
CONSERVATION DISTRICT, ZONE 5, ESTABLISHING PLAN CHECKING AND 
PERMIT PROCESSING FEES. 

WHEREAS, pursuant to Section 171 of the Santa Cruz 
County Flood Control and Water Conservation District Act, said 
District is given the power to prescribe, revise and collect 
fees and charges for services and facilities furnished or to be 
furnished to any new building, structure, improvement or 
construction by use of any flood control or storm drainage sys- 
tem constructed or to be constructed in the District or any zone 
thereof; 

NOW, THEREFORE, IT IS HEREBY ORDAINED, by the Board of 
Directors of the Santa Cruz County Flood Control and Water Con- 
servation District, Zone 5, as follows: 

Section I - Effective Date 
This ordinance shall be effective from and after thir- 

ty-one (31) days following the date of its adoption. 

  

Section II - Applicability 
This ordinance shall apply to all the territory in 

Zone 5 of the District. 

  

Section IIT - Fee 
There is hereby established the following plan check- 

ing and permit processing fee schedule: 

  

  

Permit Type Fee 

SFD remodel or addition $ 50.00 
Commercial remodel or addition $ 50.00 
New SFD, condo, or townhouse $ 150.00 per unit 
New Commercial $ 500.00 

Section IV _- Collection of Fees 
Such fees shall be collection by the building official 

of the County at the time that a building permit is applied for. 

  

In the case of new commercial permits, the applicant 
shall certify as to the total gross area of the parcel to the 
nearest tenth of an acre. 

   



ei py” 
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Ordinance No. 1-4 

Page 2 See 

Section V - Failure to Pay Fees 
  

Failure to pay the fees set forth in this ordinance 57 
shall constitute an incomplete application. Such incomplete 2 
applications shall be returned to the County building official 
for collection of fees. No application will be approved prior 
to payment of the established fee. 

Section VI - Validity 
  

Should any section or provision of this ordinance be 
declared by the courts to be unconstitutional or invalid, such 
decision shall not affect the validity of the ordinance as a 
whole or any part thereof, other than the part decided to be un- 
constitutional or invalid. 

PASSED AND ADOPTED by the Board of Directors of the 
Santa Cruz County Flood Control and Water Conservation District, 
Zone 5, State of California, this _ 8th day of January ; 
1991, by the following vote: 

  

AYES: DIRECTORS Beautz, Levy, Patton, Belgard, Pierce, Keeley 

NOES: DIRECTORS None 

ABSENT: DIRECTORS Graves 

FRED KEELEY 

SUSAN M. ROZARIC Chairman of said Board 

ATTEST: 

Clerk of said Board 

ee) 

39 ) MOLDE 

Assistant County Counsel 

  

  

Distribution: County Counsel 
Auditor-Controller 
Public Works 
Planning 
Richard Manning 
CAO 

IS A CORRECT cd 

OF : a EN is PEA E 4 i 

SUSAN A Mau ooo 2 EE 
AND EX-OFFICIO OCRE a E SE 

OF THE COUNTY ul 
¡ Y 

ANTA CRUZ, CALI 
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BEFORE THE BOARD OF SUPERVISORS 
OF THE COUNTY OF SANTA CRUZ, STATE OF CALIFORNIA 

663 

484 
RESOLUTION NO. _ 2-912 

On the motion of Supervisor 
duly seconded by Supervisor 
the following resolution is adopted: 

RESOLUTION OF THE SANTA CRUZ COUNTY FLOOD CONTROL AND 
WATER CONSERVATION DISTRICT REVISING RESOLUTION NO. 308-83 

ESTABLISHING A NOT TO EXCEED LIMIT FOR DRAINAGE FEES 
ASSOCIATED WITH UNROOFED IMPERVIOUS AREA WITHIN ZONE 5 

WHEREAS, the Board of Directors of the Santa Cruz 
County Flood Control and Water Conservation District has by or- 
dinance, adopted July 12, 1977, provided for fees to be 
established by resolution for services and facilities furnished 
or to be furnished to any new building, structure, improvement 
or construction by any flood control or storm drainage system 
constructed or to be constructed within Zone No. 5 of the Dis- 
trict; and 

WHEREAS, said ordinance provides that such fees shall 
be established by resolution of the Board of Directors of the 
District; 

WHEREAS, on July 30, 1991, the Board of Directors of 
the Santa Cruz County Flood Control and Water Conservation Dis- 
trict heard all public comment on this resolution and that all 
objections and protests are hereby overruled. 

NOW, THEREFORE, BE IT RESOLVED AND ORDERED by the 
Board of Directors of the District that the following fees are 
established for such services and facilities within Zone No. 5 
of the District: 

1. Subdivisions, minor land divisions and single fam- 
ily dwellings shall pay a drainage fee at the pre- 
vailing unit rate, with a not-to-exceed amount of 
$3,000.00 per parcel or condominium unit, for 
paved or other improved impervious areas without a 
roof.



ae al Resolution No. 7912 

Page 2 
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| PASSED AND ADOPTED by the Board of Directors of the 
Santa Cruz County Flood Control and Water Conservation District, 
Zone 5, County of Santa Cruz, State of California, this30th day 

  

  

    

     

  

  

| of_ July , 1991, by the following vote: 485 

AYES: DIRECTORS Beautz, Levy, Patton, Belgard, Keeley 

NOES: DIRECTORS None 

ABSENT: Pi}rce AAA 

ja.of said Board 

ATTEST: 

e 

Approved ás to form: 

¡77 

Assistant County /Counsel * 
  

Distribution: County Counsel 
Auditor-Controller 
Public Works 
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CAPITOLA CITY COUNCIL MINUTES September 13, 1984

10. E. ORDINANCE ESTABLISHING PENALTY FOR PARKING IN RESIDENTIAL PERMIT

PARKING ZONES. ( FIRST READING) 

ACTION: Council Member Bucher moved, seconded by Council Member Harlan

and passed unanimously, to read the Ordinance by title only. City

Attorney R. Manning read the Ordinance by title only. Council Member ,, 

Bucher moved, seconded by Council Member Clarke, to pass the Ordinance

Adding Section 10. 36. 195 ( Penalizing Non- Permitted Residential Area

Parking) and Amending Subsection 10. 36. 010 B of ' the Municipal Code to a

second reading on 9/ 27/ 84. The motion carried on tpe following vote: 

AYES: Council Members Beltram, Bucher, Clarke; Harlan and Mayor Routh. 

NOES : None. ABSENT: None. " 

11. UNFINISHED BUSINESS

A. - MEMO FROM CITY MANAGER REGARDING NOBEL GULCH DRAINAGE . 

EASEMENT AND ZONE S _IN-LIEU FEES. 

ACTION: Council Member Beltram stated that he feels the response from

the County resolves his concerns regarding this matter. Receive and

file. . 

B. MEMO FROM CITY MANAGER REGARDING PURCHASE OF PACIFIC COVE

MOBILE HOME PARK. 

City Manager S. Burrell gave staff report stating that the City is

prepared to exercise it' s option and intends to put the down payment

into escrow next week with Council' s approval. lie stated that he hopes

the City will assume ownership of the park as of October 1, 1984. He

also advised the Council that they were able to negotiate the purchase

price of the park from $ 2, 500, 000 to $ 1, 500, 000. He also stated that

the City plans to overlay the roads in the park along with the Depot

Hill overlay program which should take place the first part of October. 

Council Member Harlan questioned when the next meeting with the park

residents would be. City Managers. Burrell stated that it would

probably be scheduled for the first week of' October. 

ACTION:· Counci~ Member · c1arke moved, seconded by Council - Member Bucher, 

t ·o approve recommendations as outlined in the City Manager' s memo for

purchase of the Pacific Cove Mobile Home Park as follows: 

1. Approval of the purchase of the Pacific Cove Mobile Home Park, 

aut. hoTizing the City Manager to issue a warrant in the amount of- the

negotiated down payment and place it in escrow to be released at the

close of the purchase transaction. 

2. Authorized ' the City Manager to execute all required documents on

behalf of the City: i.e. record the deed, loan documents as · 

appropriate, secure title insurance, and secure property liability

insurance through our broker of record. 

3.· Approved the operating plan as proposed and directed staff to

begin required repair work. 

4. Directed staff to set up separate budget and expenditure

accounts for the operation of the park, debt service and capital

improvements. 

The motion carried on the following vote: AYES: 

Beltram, Bucher,' Clarke, Harlan and Mayor Routh. 

None. 

12. NEW BUSINESS

Council Members

NOES: None. ABSENT: 

A. MEMO FROM PLANNING DEPARTMENT REGARDING REQUEST FOR PROPOSAL

FOR ARCHITECTURAL SERVICES FOR SEVEN LOW INCOME HOUSING UNITS. 

ACTION: Council Member Bucher moved, seconded by Council Member Harlan

to approve the Request tor Proposal as submitted and directed staff to

proceed with the printing and distribution. The motion carried · 

unanimously. 

B. MEMO FROM CITY MANAGER REGARDING MASTER PLAN FOR CITY

ACTIVITIES. 

ACTION: The City Council concurred on scheduling a Special Meeting to

discuss the Master Plan for City Activities on Thursday, October 18, 

1984 in the City Hall Conference Room at 7: 00 P.M. 
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Oakland, CA 94607 vaengineering.com 

 

 

V&A Project No. 23-0331 

January 22, 2024 

Jessica Kahn, P.E. 

Public Works Director 

City of Capitola 

420 Capitola Avenue 

Capitola, CA 95010 

Subject:  Noble Gulch Culvert Condition Assessment 

Draft Letter Report 

Dear Ms. Kahn: 

V&A Consulting Engineers (V&A) was retained by the City of Capitola (City) to provide condition 

assessment services to assess the City’s Noble Gulch Culvert (NGC). The NGC is an approximate 1,500-

feet long storm drainage pipeline consisting of 72-inch diameter corrugated metal pipe (CMP), cure-in-

place lined pipe (CIPP), reinforced concrete box culvert, reinforced concrete pipe (RCP), and reinforced 

concrete arch pipe. The purpose of this assessment is to determine if the condition of the NGC has 

degraded or changed since V&A’s initial assessments of the NGC in 2011 and 2012. In addition, V&A 

was tasked with assessing the box culvert section for possible damage underneath 419 Capitola Avenue 

where construction had occurred at that property. V&A conducted a confined space entry assessment of 

the NGC on December 12, 2023. 

V&A assessed the condition of the NGC using the following methods: 

▪ Visually evaluate and document the existing condition of the NGC and its inlet. Document 

cracks, exposed reinforcing steel, concrete defects, existing lining condition, corrosion, and 

infiltration. 

▪ Rate the condition of the concrete or metal pipe using the VANDA Condition Indices and 

objective criteria. Refer to Attachment A for the rating criteria.  

▪ Assess the pipe condition by “sounding” to listen for discontinuities and soil voids.  

▪ Measure sediment depth at 100-foot intervals. 

▪ Measure pipe ovality at 100-foot intervals. 

▪ Ultrasonic testing to determine the nominal metal thickness. 

Figure 1 shows an aerial view of the NGC. The upstream portion of the pipe is a 72-inch CMP that was 

rehabilitated with a CIPP liner. The CIPP liner starts at the bar screen and terminates at the cast-in-

place concrete arch pipe under Bay Avenue. The concrete arch pipe transitions to  the RCP segment that 

replaced the failed section in 2012. The RCP section terminates at manhole 7 where the original CMP 

section starts. The CMP continues to the southwest to manhole 1 where the pipe transitions to a cast-

in-place concrete box culvert near Capitola Avenue. The concrete box culvert continues in the southwest 

direction and discharges into Soquel Creek. 

Photo 1, Photo 2, Photo 3, and Photo 4, show the surface views of the entry points at manhole 1, 

manhole 4, manhole 7, and the bar screen, respectively. 
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Figure 1. Aerial view of assessment location 

 

Photo 1. Manhole 1 street view 

 

Photo 2. Manhole 4 street view 
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Photo 3. Manhole 7 street view 

 

Photo 4. Bar Screen street view 

 

Visual Assessment Results 
The following subsections describe the findings for the five assessed segments. Segment 1 is the 

downstream reach starting at Soquel Creek and Segment 5 is the most upstream reach at the bar 

screen at the Noble Gulch. 

The findings are generally described heading towards the upstream direction, except for Segment 1, 

which proceeded in the downstream direction.  

Segment 1: Manhole 1 to Soquel Creek  
Segment 1 consisted of a concrete box culvert that extends from manhole 1 to Soquel creek. Stationing 

for this segment is referenced in the downstream direction from manhole 1 with manhole 1 being 

station 0+00. 

In general, the concrete in the segment was in VANDA Level 2 condition. The concrete walls and ceiling 

were in good condition with minimal defects. The floor throughout the box culvert had exposed 

aggregate. This is a typical defect when water and debris constantly flow over concrete (Photo 5). Photo 

6 and Photo 7 show the walls and ceiling in good condition. At station 0+54, the ceiling had a section of 

exposed reinforcement at a joint. The reinforcement appeared to be in good condition with minor 

surface corrosion (Photo 8). A lateral with exposed reinforcement surrounding the opening was found at 

station 0+85. The reinforcement was likely exposed during the lateral  insertion into the box culvert. The 

reinforcement showed minor surface corrosion but was overall in good condition (Photo 9 to Photo 10). 

No defects were observed where the NGC presumably crosses underneath the property at 419 Capitola 

Avenue, which occurs at approximately station 1+50 to 1+90.  
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Photo 5. Station 0+54; outfall box culvert in good 

condition. 

Photo 6. Station 1+00; box culvert ceiling in good 

condition. 

  
Photo 7. Station 1+00; box culvert wall in good 

condition. 

Photo 8. Station 0+54; exposed reinforcement on 

ceiling at concrete joint. 

  
Photo 9. Station 0+85; lateral in box culvert ceiling. Photo 10. Station 0+85; exposed reinforcement at 

lateral. 
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Segment 2: MH 1 to MH 4 
Segment 2 consisted of CMP that traveled from manhole 1 to manhole 4. The stationing is referenced 

in the upstream direction from manhole 1 to manhole 4 with manhole 1 being station 0+00.  

In general, the CMP within this section was in VANDA Level 3 condition. The coal tar coating had 

multiple sites of coating failure. Coating cracking was a typical defect observed throughout the pipe, 

resulting in areas of coating failure. The exposed metal from the coating failures was in good condition 

with no visible signs of corrosion (Photo 11 to Photo 13). The invert of the pipe has been rehabilitated 

with a cementitious grout since the 2012 assessment. This rehabilitation addressed the erosion and 

corrosion that caused perforations at the invert of the CMP throughout most of the CMP sections. The 

grout exhibited no signs of deterioration (Photo 14) and remains in good condition. The coating at 

station 2+00 had a yellow discoloration from the 8:00 to 4:00 positions. The discoloration did not 

appear to affect the coating’s protective properties (Photo 15). At station 2+80, minor corrosion of a 

lateral was observed at a lateral break-in site (Photo 16). The pipe crown at station 3+54 was deformed 

and bulging inward. The coating around the bulge had failed, exposing the underlying metal to the 

environment. Minor surface corrosion was observed on the bulged area (Photo 17 and Photo 18). See 

Table 1 for ovality measurements at the bulge location. 

  
Photo 11. Station 0+07; coal tar coating failure along 

pipe. 

Photo 12. Station 0+07; craze pattern cracking of 

coating. 

  
Photo 13. Station 0+07; corrugated metal in good 

condition. 

Photo 14. Station 2+00; grout along bottom of pipe. 
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Photo 15. Station 2+00; coating discoloration from 

8:00 to 4:00 of pipe. 

Photo 16. Station 2+80; lateral with minor corrosion 

at pipe intersection.  

  
Photo 17. Station 3+54; deformed bulge defect on the 

crown of the pipe. 

Photo 18. Station 3+54; signs of minor corrosion on 

deformed bulge.  

 

Segment 3: MH 4 to MH 6 
Segment 3 consisted of CMP that traveled from manhole 4 to manhole 6. The stationing is referenced 

in the upstream direction from manhole 4 to manhole 6 with manhole 4 being station 0+00. 

In general, the piping within this section was in VANDA Level 3 condition. The coal tar coating had 

deteriorated throughout the years, resulting in craze pattern cracking of the coating along the pipe 

(Photo 19 and Photo 20). The grout rehabilitation at the invert of the pipe exhibited no signs of 

deterioration (Photo 21). The coating at station 0+80 had a yellow discoloration from the 9:00 to 3:00 

positions. The discoloration did not appear to affect the coating’s protective properties (Photo 22). The 

pipe crown at stations 1+80 and 2+05 had large, deformed bulges. The coating around the bulges had 

failed, exposing the underlying metal to the environment (Photo 23 and Photo 24). See Table 1 for 

ovality measurements at the bulge locations. At station 2+96, there was a section of coating failure. 

This defect was typical within the pipe segment. The exposed metal at the failure sites were in good 

condition with no corrosion (Photo 25). At station 3+84, minor surface corrosion was observed at a 

lateral break-in site (Photo 26). Station 4+25 had a strip of coating failure along the pipe joint. The 

exposed metal showed no corrosion (Photo 27).  
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Photo 19. Station 0+00; signs of coal tar deterioration 

along pipe. 

Photo 20. Station 0+00; typical craze pattern cracking 

of coal tar coating. 

  
Photo 21. Station 0+80; concrete grout along the 

bottom of the pipe; typical for segment 1. 

Photo 22. Station 0+80; coating discoloration from 

9:00 to 3:00. 

  
Photo 23. Station 1+80; bulge deformation defect on 

the crown of the pipe. 

Photo 24. Station 2+05; bulge deformation defect on 

the crown of the pipe. 
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Photo 25. Station 2+96; typical section of coating 

failure, corrugated metal in good condition. 

Photo 26. Station 3+84; minor corrosion of metal at 

lateral break in site. 

 

 

Photo 27. Station 4+25; coating failure along pipe 

joint. 

 

 

Segment 4: MH 6 to MH 8 
Segment 4 consisted of CMP and RCP that extends from manhole 6 to manhole 8. The stationing is 

referenced in the upstream direction from manhole 6 to manhole 8 with manhole 6 being station 0+00.  

In general, the CMP within this section was in VANDA Level 3 condition.  The coal tar coating had 

deteriorated throughout the years. The coating at station 0+80 had a yellow discoloration from the 9:00 

to 3:00 positions. The discoloration did not appear to affect the coating’s protective properties (Photo 

28). At station 0+84, the crown had a section of coating failure. The failure resulted in the loss of the 

first layer while leaving the 2nd layer intact. This defect was observed at multiple sites within the pipe 

segment. The grout rehabilitation exhibited no signs of deterioration (Photo 30). The coating at station 

0+46 was uneven along a pipe joint (Photo 31).  

A repair patch was found at station 0+46. The patch is located at the 3:00 position and had previously 

been repaired (prior to 2011) with a cementitious grout (Photo 32). The repair patch appeared to be in 

good condition. At station 0+95, there was a section of coating failure. The exposed metal at the failure 

sites were in good condition with no significant signs of corrosion  (Photo 34 and Photo 35).  
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The CMP transitioned into a concrete manhole structure (manhole 7) and RCP at station 1+25. The 

manhole structure and RCP were presumably constructed due to the 2011 failure and after the 2012 

assessment. The concrete and RCP were in like new condition (Photo 34 and Photo 35). 

  
Photo 28. Station 0+00; signs of coal tar deterioration 

and discoloration along pipe. 

Photo 29. Station 0+84; deteriorated coating on the 

crown of the pipe. 

  
Photo 30. Station 0+46; concrete grout along the 

bottom of the pipe in good condition. 

Photo 31. Station 0+46; coating uneven at joint. 
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Photo 32. Station 0+46; repair patch at the 3:00 

position. 

Photo 33. Station 0+95; coating failure along pipe, 

corrugated metal was in good condition. 

  
Photo 34. Station 1+25; concrete manhole was in 

good condition. 

Photo 35. Station 1+25; RCP section of segment was 

in good condition. 

 

Segment 5: MH 8 to Bar Screen 
Segment 5 consisted of a concrete arch pipe and CIPP lined CMP that traveled from manhole 8 to the 

bar screen structure. The stationing is referenced in the upstream direction from manhole 8 to the bar 

screen with manhole 8 being station 0+00. 

The arch pipe, which exhibited a few moderate defects, is located where the NGC crosses underneath 

Bay Avenue. At station 0+14, a small void was observed on the bottom of the arch pipe wall. The void 

did not penetrate the wall. The ceiling had a few areas of concrete spalling and cracking. At stations 

0+14 and 0+70, the ceiling had large cracks along the surface. The area around the defects was 

previously repaired; however, additional repairs are required (see recommendations section).  The 

concrete in the segment was hard and returned a sharp ping when struck with a hammer. This is a 

strong indicator of high alkalinity concrete. Since the environment is negligibly corrosive, the concrete 

deterioration was likely due to external forces from the soil and vehicle loading above the arch pipe 

(Photo 37 and Photo 38).  

The CIPP section at station 0+70 was significantly out-of-round (squished). The ovality of the pipe at 
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this location appeared unchanged since 2012. Excluding the sag, the CIPP was in relatively good 

condition (Photo 39 and Photo 40). The bar screen concrete was in good condition with minimal signs of 

deterioration (Photo 41). 

  
Photo 36. Station 0+14; minor concrete void along the 

bottom of the arch pipe. 

Photo 37. Station 0+14; concrete spalling on arch 

pipe. 

  
Photo 38. Station 0+70; large cracks and exposed 

aggregate on arch pipe. 

Photo 39. Station 0+70; sag defect on the crown of 

the pipe. 
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Photo 40. Station 0+70; CIPP liner deformed 

(squished) but in good condition. 

Photo 41. Noble Gulch; bar screen entrance in good 

condition. 

 

Ovality Measurements 
Ovality measurements were collected at an average spacing of 100 feet and at locations of bulges 

along the CMP and CIPP segments. Table 1 presents the ovality measurements taken throughout the 

NGC. Based on the National Association of Sewer Service Companies (NASSCO) Pipeline Assessment 

Certification Program (PACP) defect coding standards, the four locations of deformation/bulging shown 

red text in the table are considered Grade 5 defects, which require repair  or monitoring. 

Table 1. Ovality Measurements 

Segment 
Station 

(ft) Station Reference 

Width 

(in) 

Height 

(in) 

Ovality 

(%) 

NASSCO 

Grade(1) Material/note 

2 1+54 Upstream of manhole 1 70 67 4 DFE/3 CMP 

2 2+00 Upstream of manhole 1 70.5 65 8 DFE/3 CMP 

2  3+54 Upstream of manhole 1 70 59 19 DFBR/5 CPM, sag on the crown 

3 0+80 Upstream of manhole 4 68 67 1 DFE/3 CMP 

3 1+80 Upstream of manhole 4 70 58 21 DFBR/5 CMP, sag on the crown 

3 2+05 Upstream of manhole 4 70 59 19 DFBR/5 CMP, sag on the crown 

3 3+85 Upstream of manhole 4 73 67 9 DFE/3 CMP 

4 0+95 Upstream of manhole 6 73 63 16 DFE/3 CMP 

5 0+70 Upstream of manhole 8 71 59 20 DFBR/5 CIPP, sag on the crown 

5 1+60 Upstream of manhole 8 71 68 4 DFBR/3 CIPP 

(1) National Association of Sewer Service Companies (NASSCO) Pipeline Assessment Certification Program (PACP) 

defect coding. DFE = deformed flexible elliptical; DFBR = deformed flexible bulging round. Grades are 1 to 5 with 5 

being severe. 
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Ultrasonic Thickness Measurements 
Ultrasonic Thickness (UT) measurements were performed on the CMP to record its nominal thickness. 

The nominal thickness of the CMP is 0.135-inch (10-gauge steel). Table 2 provides a summary of the UT 

testing results.  

Table 2. Ultrasonic Thickness Data Summary 

Location Size / Material 

Min. 

Thickness 

(in) 

Ave. 

Thickness 

(in) 

Max. 

Thickness 

(in) 

Assumed 

Nominal 

Thickness* (in) 

Segment 2 72” / CMP 0.132 0.135 0.136 0.135 

 

Lateral locations 
The location and quantity of laterals within CMP segments were recorded throughout the NGC. Table 3 

presents the lateral locations. 

Table 3 Lateral Location Summary 

Segment Quantity Station (ft) Station Reference Clock Position  Diameter (in) 

2 2 1+54 Manhole 1 to upstream 2:00, 10:00 8 

2 2 2+41 Manhole 1 to upstream 2:00 8 

2 1 2+80 Manhole 1 to upstream 10:00 7 

3 3 0+00 Manhole 4 to upstream 10:00, 1:00 12, 7, 7 

3 1 0+80 Manhole 4 to upstream 10:00 8 

3 2 2+27 Manhole 4 to upstream 10:00, 2:00 8 

3 1 3+84 Manhole 4 to upstream 12:00 6 

3 1 3+88 Manhole 4 to upstream 12:00 6 

4 1 0+00 Manhole 6 to upstream 11:00 7 

4 1 0+05 Manhole 6 to upstream 1:00 7 

 

Conclusions 
Based on the findings of the assessment, V&A presents the following conclusions on the condition of 

the NGC. 

▪ Segment 1 – The box culvert between manhole 1 and Soquel Creek was in good condition and is 

assigned a VANDA Level 2 condition with only minor defects. No defects were observed where the 

NGC presumably crosses underneath the property at 419 Capitola Avenue, which occurs at 

approximately station 1+50 to station 1+90. 

▪ Segment 2, Segment 3, and Segment 4 (CMP sections) – The CMP between manhole 1 and 

manhole 7 was in fair condition and is assigned a VANDA Level 3 condition. The nominal thickness 

of the CMP is 0.135-inch (10-gauge steel). The coat tar lining has reached the end of its useful life; 

however, corrosion of the CMP was relatively minor on the upper 270-degree (approximate) cross-

section of the pipe. The lower 90-degree (approximate) section was rehabilitated with a 

cementitious grout, which remains in good condition. Minor to severe defects such as minor to 

moderate corrosion around various lateral connections and severe deformations (bulges) exist 
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within the CMP segments. The deformed bulges at the following locations are considered severe 

(Grade 5) defects per NASSCO PACP: 

▪ 354 feet upstream of manhole 1, 

▪ 180 feet upstream of manhole 4, 

▪ and 204 feet upstream of manhole 4. 

▪ Segment 4 (RCP section) – The RCP between manhole 7 and the concrete arch pipe in segment 5 

was in like new condition and is assigned a VANDA Level 1 condition. 

▪ Segment 5 – The concrete arch pipe section was in fair condition and is assigned a VANDA Level 3 

condition with moderate defects. There are cracks and voids in the concrete that require repair. The 

CIPP lined section was deformed, especially near the interface with the arch pipe. The deformation 

appeared to be unchanged since the 2012 assessment.  

Recommendations 
Based on the results of the condition assessment, V&A presents the following recommendations  to 

extend the remaining useful life of the NGC for the City to consider: 

▪ Segment 1 – Reassess the box culvert pipe in 10 years. 

▪ Segment 2, Segment 3, and Segment 4 (CMP sections) 

▪ In 2 to 5 years, repair corrosion around laterals on the CMP at 280 feet upstream of manhole 1 

and at 384 feet upstream of manhole 1. 

▪ Within 1 year, perform localized structural repairs at the severe deformed bulges. 

▪ Assess the CMP section using multi-sensor inspection (MSI with laser scans to measure ovality) 

annually to document the ovality of the CMP for further deformation. The interval can be 

extended if conditions do not change over time. The MSI should be performed after the wet 

weather season to allow time for rehabilitation/repairs prior to the next wet weather season. 

Structural CIPP lining, structural repairs, or pipe replacement may be necessary should 

significant changes occur to the ovality or if creases develop on the sides of the CMP.  

▪ Segment 4 (RCP section) - Reassess the RCP in 10 years. 

▪ Segment 5 (RCP section) – Within 1 year, perform localized concrete patch repair and crack 

injection in the concrete arch pipe near the interface with the CIPP lined section.  

▪ Segment 5 (CIPP section) – similar to the CMP section, perform MSI annually to document the 

ovality for potential changes. The interval can be extended if conditions do not change over time.  

 

On behalf of our staff and myself, I would like to thank you for the opportunity to be of service to you, 

and the City of Capitola.  

Sincerely,  

V&A Consulting Engineers, Inc. 

 

Noy Phannavong, P.E. 

Condition Assessment Practice Lead 
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Attachment A – VANDA Condition Indices 
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VANDA Concrete Condition Index 
V&A created the VANDA Concrete Condition Index to provide consistent reporting of corrosion damage 

based on objective criteria. Concrete condition is rated from Level 1 to Level 5 based upon field 

observations and measurements, with Level 1 indicating the best case and Level 5 indicating severe 

damage. The individual criteria are applied based on engineering judgment to arrive at the overall 

rating.  

VANDA® Concrete Condition Index 

Condition 

Rating Description 

Representative 

Photograph 

 Level 1 Little or no damage to concrete 

▪ Hardness ............... hard surface 

▪ Surface profile ...... smooth, apparently intact 

▪ Cracks ................... hairline width, minimal frequency 

▪ Spalling ................. none 

▪ Reinforcement ...... not exposed or damaged 
 

 Level 2 Minor surface damage 

▪ Hardness ............... soft surface layer to 1/8-inch depth 

▪ Surface profile ...... fine aggregate exposed 

▪ Cracks ................... hairline width, moderate frequency 

▪ Spalling ................. shallow spalling, minimal frequency 

▪ Reinforcement ...... not exposed or damaged 
 

 Level 3 Moderate surface damage 

▪ Hardness ............... soft surface layer to 1/4-inch depth 

▪ Surface profile ...... large aggregate exposed or protruding 

▪ Cracks ................... up to 1/32-inch width, moderate frequency 

▪ Spalling ................. shallow spalling, minimal frequency 

▪ Reinforcement ...... exposed; minor damage, minimal frequency 
 

 Level 4 Loss of concrete mortar and damage to reinforcement 

▪ Hardness ............... soft paste beyond 1/4-inch depth 

▪ Surface profile ...... large aggregate exposed, loose, or missing 

▪ Cracks ................... 1/8- to 1/4-inch width, moderate frequency 

▪ Spalling ................. deep spalling, moderate frequency 

▪ Reinforcement ...... exposed with damage, moderate frequency 
 

 Level 5 Bulk loss of concrete and reinforcement 

▪ Hardness ............... soft paste beyond 1-inch depth 

▪ Surface profile ...... large aggregate exposed, loose, or missing 

▪ Cracks ................... over 1/2-inch width, or narrower and frequent 

▪ Spalling ................. deep spalling, high frequency 

▪ Reinforcement ...... consumed; loss of structural integrity 
 

© 2020 V&A Consulting Engineers, Inc. All rights reserved. 

  

CAP-PRA_109_000173



  

  

  

  

     

 

      |     Project No. 23-0331     |     17  

VANDA Metal Condition Index 
V&A created the VANDA Metal Condition Index to provide consistent reporting of corrosion damage 

based on objective criteria. Metal condition is rated from Level 1 to Level 5 based upon field 

observations and measurements, with Level 1 indicating the best case and Level 5 indicating severe 

damage. The individual criteria are applied based on engineering judgment to arrive at the overall 

rating.  

VANDA® Metal Condition Index 

Condition 

Rating Description 

Representative 

Photograph 

 Level 1 Little or no corrosion 

▪ Wall thickness loss, general ...... none 

▪ Wall thickness loss, pitting......... none to minimal 

▪ Extent (area) of corrosion ........... may be widespread but superficial 

 

 Level 2 Minor corrosion 

▪ Wall thickness loss, general ...... up to 20% 

▪ Wall thickness loss, pitting......... up to 20% 

▪ Extent (area) of corrosion ........... localized 

 

 Level 3 Moderate corrosion 

▪ Wall thickness loss, general ...... 20% to 40% 

▪ Wall thickness loss, pitting......... 20% to 60% 

▪ Extent (area) of corrosion ........... up to half of surface 

 

 Level 4 Severe corrosion 

▪ Wall thickness loss, general ...... 40% to 60% 

▪ Wall thickness loss, pitting......... 60% to 100% (pinholes) 

▪ Extent (area) of corrosion ........... most of surface 

 

 Level 5 Failure or imminent failure 

▪ Wall thickness loss, general ...... greater than 60% 

▪ Wall thickness loss, pitting......... 100% (holes) 

▪ Extent (area) of corrosion ........... most or all of surface 

 

© 2020 V&A Consulting Engineers, Inc. All rights reserved. 
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From: Mozumder, Kailash <kmozumder@ci.capitola.ca.us>
Sent: Wednesday, January 24, 2024 10:38 AM PST
To: Matt Maciel <matt@pacengineering.net>; Andy Sterbenz <ASterbenz@swsv.com>
CC: Chris Johnson <cjohnson@pacengineering.net>
Subject: RE: Culvert Headwall - Capitola
Attachment(s): "23-0331 C of Capitola Letter Report.pdf"
Hello Matt and Andy,
 
The attached inspection report will aid your review. The inspection of the section of box culvert closest to the outfall received a good
evaluation. If we could keep this within our team right now that would be best. Once we have your report and some decisions are
made we can then share this information with the rock solid team working on the private property immediately adjacent.
 
Thank you,
Kailash
 

 

Kailash Mozumder | City of Capitola
Public Works Project Manager
420 Capitola Avenue, Capitola, CA 95010
P: 831.475.7300 |kmozumder@ci.capitola.ca.us
 
 

From: Matt Maciel <matt@pacengineering.net> 
Sent: Wednesday, January 17, 2024 1:36 PM
To: Mozumder, Kailash <kmozumder@ci.capitola.ca.us>; Andy Sterbenz <ASterbenz@swsv.com>
Cc: Chris Johnson <cjohnson@pacengineering.net>
Subject: RE: Culvert Headwall - Capitola
 
Hey Kailash,
 
Andy and I discussed a couple different repair options for the project last week.  It is my understanding that he is currently assessing
the viability of those options from a structural perspective and will let use know which option is the most viable.  Once a selection is
made, we will finalize our report.
 
Thanks,
 
Matt Maciel, PE, GE
Principal Geotechnical Engineer
 

 

444 Airport Boulevard, Suite 106
Watsonville, California
Office: 831-722-9446 ext. 3628
Cell: 831-254-2986
 
From: Mozumder, Kailash <kmozumder@ci.capitola.ca.us>
Sent: Wednesday, January 17, 2024 10:12 AM
To: Matt Maciel <matt@pacengineering.net>; Andy Sterbenz <ASterbenz@swsv.com>
Cc: Chris Johnson <cjohnson@pacengineering.net>
Subject: RE: Culvert Headwall - Capitola
 
Hello Matt and Andy,
 
I was out last week and am catching up. Let me know if you need anything from the City to keep things moving forward.
 
Thank you,
Kailash
 

 

Kailash Mozumder | City of Capitola
Public Works Project Manager
420 Capitola Avenue, Capitola, CA 95010
P: 831.475.7300 |kmozumder@ci.capitola.ca.us
 
 

From: Matt Maciel <matt@pacengineering.net>
Sent: Thursday, January 11, 2024 1:58 PM
To: Andy Sterbenz <ASterbenz@swsv.com>
Cc: Mozumder, Kailash <kmozumder@ci.capitola.ca.us>; Chris Johnson <cjohnson@pacengineering.net>
Subject: FW: Culvert Headwall - Capitola
 
 
As discussed, below please find our discussion with Sunstone Construction.  Please let us know what you think.
 
Thanks,
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Some people who received this message don't often get email fromrl2@sunstoneconstructioninc.com.Learn why this is important

 
Matt Maciel, PE, GE
Principal Geotechnical Engineer
 

 

444 Airport Boulevard, Suite 106
Watsonville, California
Office: 831-722-9446 ext. 3628
Cell: 831-254-2986
 
From: Rennon Fuller <rl2@sunstoneconstructioninc.com>
Sent: Wednesday, December 20, 2023 10:11 AM
To: Chris Johnson <cjohnson@pacengineering.net>
Cc: Matt Maciel <matt@pacengineering.net>; Rick W. Fuller <rw@sunstoneconstructioninc.com>
Subject: Re: Culvert Headwall - Capitola
 

Chris/Matt,
 
I looked at the site last Friday. I think you’d have to reach over the top and install a tieback(s) on the existing side that hasn’t failed
face plate it, and lock it off. For the side that has failed, it’s hard to tell without opening it up to see if there is any viable structure left
to save/repair. Assuming there isn’t. I would excavate behind the existing failure install tiebacks and piles (maybe pipe for more
lateral) and cast a new headwall wing, tying it into the existing viable structure. Both operations would require taking down the  last
nine foot section of fence at the end of the easement and getting into the neighbor’s raised planter area. There’s a small concrete
wall running parallel to the fence thats retaining the raised planter soil that would also need to be cut and removed as well as the
front wooden facade that faces the creek. 
We’ve put helical anchors down on that side of the creek in the past so they should go in. Thats what I see. Let me know if you have
any questions/ thoughts etc. 
 
Regards,
Rennon Fuller 
 
 
Rennon L. Fuller 
Sunstone Construction Inc.
176 Gilman Ave. 
Campbell, CA 95008
O:(408)379-0592
F: (408)379-2808
C:(408) 591-0292
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You don't often get email from rl2@sunstoneconstructioninc.com. Learn why this is important

 

On Dec 12, 2023, at 2:10 PM, Chris Johnson <cjohnson@pacengineering.net> wrote:
 
OK sounds good.
 
Please let me know your thoughts, and we can work on designing a solution that is constructable/cost effective.
 
Chris Johnson, PE
Principal Civil Engineer
 
<image001.jpg>
 
444 Airport Boulevard, Suite 106
Watsonville, California
Office: 831-722-9446 ext. 3630
Cell: 831-246-0971
www.4Pacific-Crest.com
 
From: Rennon Fuller <rl2@sunstoneconstructioninc.com> 
Sent: Tuesday, December 12, 2023 2:06 PM
To: Chris Johnson <cjohnson@pacengineering.net>
Cc: Matt Maciel <matt@pacengineering.net>
Subject: Re: Culvert Headwall - Capitola
 

Haven’t seen it yet. I will be over that way later in the week. Will stop by and have a look. 
 
 
Rennon L. Fuller 
Sunstone Construction Inc.
176 Gilman Ave. 
Campbell, CA 95008
O:(408)379-0592
F: (408)379-2808
C:(408) 591-0292
 
 

 

On Dec 12, 2023, at 1:15 PM, Chris Johnson <cjohnson@pacengineering.net> wrote:
 
Rennon,
Did you ever get a chance to take a look at this?
 
Chris Johnson, PE
Principal Civil Engineer
 
<image001.jpg>
 
444 Airport Boulevard, Suite 106
Watsonville, California
Office: 831-722-9446 ext. 3630
Cell: 831-246-0971
www.4Pacific-Crest.com
 
From: Chris Johnson 
Sent: Thursday, November 30, 2023 3:12 PM
To: rl2@sunstoneconstructioninc.com
Cc: Matt Maciel <matt@pacengineering.net>
Subject: Culvert Headwall - Capitola
 
Rennon,
Thanks for talking with Matt Maciel and I on the phone a moment ago.
 
The culvert in question (shown in blue) runs under 427 Riverview Ave in Capitola and discharges into the
Soquel Creek, with the headwall shown in red.
 
We are looking for some direction as to what would be the most cost-effective type of wall for this
environment.
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The home is already seeing some signs of distress so the installation method needs to be minimally
invasive, which is why we were looking at helical anchors.
 
The footpath to the north of the house is approximately 8’ wide, but necks down to 3.5’ feet as it turns the
corner and goes between the house and the river.
 
Let us know your thoughts. 
 
<image002.png>
 
Chris Johnson, PE
Principal Civil Engineer
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444 Airport Boulevard, Suite 106
Watsonville, California
Office: 831-722-9446 ext. 3630
Cell: 831-246-0971
www.4Pacific-Crest.com
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From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Tuesday, January 30, 2024 1:46 PM PST
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
CC: Connor Thomas <cthomas@vaengineering.com>; Leighton James <ljames@vaengineering.com>
Subject: [PDF] RE: City of Capitola - Noble Gulch (VA23-0331)
Attachment(s): "23-0331 C of Capitola Letter Report Rev1 20240130.pdf"
I revised the intro paragraph on the first page and last paragraph of the Segment 1 section below. Let me know if this works, and if so, the
revised report is attached.
 

 

 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Tuesday, January 30, 2024 11:34 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Cc: Connor Thomas <cthomas@vaengineering.com>; Leighton James <ljames@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Thank you for providing background information and clarification. Currently, there is a proposed construction project at 427
Riverview. Can the report affirm that there are no observed damages or concerns regarding the culvert beneath the residential
properties? I would like to include a reference acknowledging that the culvert is situated on private property.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Tuesday, January 30, 2024 11:05 AM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Connor Thomas <cthomas@vaengineering.com>; Leighton James <ljames@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Jessica,
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Thanks for the comment. I got the 419 Capitola Avenue address from Steve Jesberg in 2017. See attached email. Looking back at the Google
Earth Image from 2017 below, there was construction at the 419 Capitola property, which may have been Steve’s concern back then.
However, the culvert does appear to cross underneath both properties (along with other properties) based on the potential alignment line I’ve
drawn below. That being said we can reference either property in the report or not mention any property at all since there was no issue
underneath 419 Capitola Avenue and the culvert crosses underneath multiple properties. Please advise.
 

 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Thursday, January 25, 2024 5:40 PM
To: Noy Phannavong <nphannavong@vaengineering.com>
Cc: Connor Thomas <cthomas@vaengineering.com>; Leighton James <ljames@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Noy,
 
This looks good, one minor comment. I believe the address that the culvert is under is 427 Riverview. Please confirm, and if this is
accurate, please refer to the property by its parcel number 035-13-201.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Monday, January 22, 2024 7:32 AM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Connor Thomas <cthomas@vaengineering.com>; Leighton James <ljames@vaengineering.com>
Subject: [PDF] RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Jessica,
 
Please see attached draft report for the Noble Gulch Culvert assessment. Let us know if you have any questions.
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Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Noy Phannavong
Sent: Wednesday, January 17, 2024 12:53 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
V&A performed a follow-up assessment of the culvert on September 12, 2012 (see attached report). Since then, rehabilitation work has been
completed. See attached photos from December 13, 2023. The invert of the CMP was grouted and reinforced concrete pipe was used to
replaced the failed section.
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Wednesday, January 17, 2024 12:39 PM
To: Noy Phannavong <nphannavong@vaengineering.com>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Are you referring to the work from 2012, the temporary outfall repair, or is it something else?
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Wednesday, January 17, 2024 12:28 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Jessica,
 
Quick question. Do you happen to know when and what repairs/rehabilitation were completed on the NGC? The record drawings would help if
they are available. We would like to provide a brief description in the report.
 
Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Wednesday, January 17, 2024 11:57 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Good morning,
 
Checking in on the status of this report. We recently received the invoice for this work.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Kahn, Jessica
Sent: Wednesday, December 13, 2023 8:58 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
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That’s great news, thank you. No additional information needed prior to the report.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Tuesday, December 12, 2023 5:04 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Jessica,
 
We successfully completed the Noble Gulch Culvert assessment today. The repairs performed since our last assessment in 2012 are
generally in good condition. The repairs include, but are not limited to, grouting of the CMP invert and crack/spall repairs of the concrete
segments. There were a few other minor/moderate defects that we observed but the culvert is generally in good condition. Let us know if you
have any questions or need more information prior to receiving the assessment report.
 
Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Wednesday, December 6, 2023 8:47 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
December 12th sounds good. I will have my staff place a no parking sign at MH4.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Tuesday, December 5, 2023 4:35 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: [PDF] RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Jessica,
 
The 10-day forecast looks dry. How does Tuesday, December 12 th sound for the assessment?
 
We will send our updated work plan by Thursday, 12/7. See attached map. Would it be possible for the City to place a no parking sign on the
parking stall for access to Manhole 4?
 
Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Monday, November 27, 2023 8:19 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Who would be the correct contact for signature?
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
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Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
From: Kahn, Jessica
Sent: Monday, November 27, 2023 8:13 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Apologies, I thought it had already been sent. I’ll have our City Clerk route it via Docusign today.
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Monday, November 27, 2023 7:30 AM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Jessica,
 
The end of next week and/or the following week (week of 12/11) are possible depending on the day. We should be able to schedule around
some of the other work that we have coming up. Can you send us a contract this week?
 
Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Monday, November 20, 2023 12:29 PM
To: Noy Phannavong <nphannavong@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Noy,
 
The City would like to schedule this inspection. Our lagoon breached over the weekend, and the forecast looks dry, so the water
level should be low for a couple of weeks. Please let me know the best way to move forward.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Kahn, Jessica
Sent: Friday, September 22, 2023 10:26 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Thank you! This is perfect. The contract should be approved by Council next Thursday and then we can discuss schedule. We will be
in touch.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Thursday, September 21, 2023 5:20 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: [PDF] RE: City of Capitola - Noble Gulch (VA23-0331)
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You don't often get email fromjkahn@ci.capitola.ca.us.Learn why this is important

Hi Jessica,
 
Please see attached proposal for condition assessment of the culvert. Let me know if you have any questions.
 
Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Friday, September 15, 2023 11:40 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Subject: City of Capitola - Noble Gulch
 

Hi Noy,
 
I just left you a voicemail. I believe you previously worked with Steve Jesberg, he retired last year. I located a “Proposal for
Conidiation Assessment Services” for the Noble Gulch culvert dated 10/4/17 (attached), it appears that this work was never
completed. The City would like to pursue this same scope of work this fall. Is V&A is available, and if so would it be possible to
receive a proposal for these same services sometime next week?
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 

CAP-PRA_109_000224



VSA
 

1000 Broadway  510.903.6600 Tel 

Suite 320 510.903.6601 Fax 

Oakland, CA 94607 vaengineering.com 

 

 

V&A Project No. 23-0331 

January 30, 2024 

Jessica Kahn, P.E. 

Public Works Director 

City of Capitola 

420 Capitola Avenue 

Capitola, CA 95010 

Subject:  Noble Gulch Culvert Condition Assessment 

Draft Letter Report 

Dear Ms. Kahn: 

V&A Consulting Engineers (V&A) was retained by the City of Capitola (City) to provide condition 

assessment services to assess the City’s Noble Gulch Culvert (NGC). The NGC is an approximate 1,500-

feet long storm drainage pipeline consisting of 72-inch diameter corrugated metal pipe (CMP), cure-in-

place lined pipe (CIPP), reinforced concrete box culvert, reinforced concrete pipe (RCP), and reinforced 

concrete arch pipe. The purpose of this assessment is to determine if the condition of the NGC has 

degraded or changed since V&A’s initial assessments of the NGC in 2011 and 2012. In addition, V&A 

was tasked with assessing the box culvert section for major defects or signs of distress where the box 

culvert crosses under private properties between Capitola Avenue and Soquel Creek. V&A conducted a 

confined space entry assessment of the NGC on December 12, 2023. 

V&A assessed the condition of the NGC using the following methods: 

▪ Visually evaluate and document the existing condition of the NGC and its inlet. Document 

cracks, exposed reinforcing steel, concrete defects, existing lining condition, corrosion, and 

infiltration. 

▪ Rate the condition of the concrete or metal pipe using the VANDA Condition Indices and 

objective criteria. Refer to Attachment A for the rating criteria.  

▪ Assess the pipe condition by “sounding” to listen for discontinuities and soil voids.  

▪ Measure sediment depth at 100-foot intervals. 

▪ Measure pipe ovality at 100-foot intervals. 

▪ Ultrasonic testing to determine the nominal metal thickness. 

Figure 1 shows an aerial view of the NGC. The upstream portion of the pipe is a 72-inch CMP that was 

rehabilitated with a CIPP liner. The CIPP liner starts at the bar screen and terminates at the cast-in-

place concrete arch pipe under Bay Avenue. The concrete arch pipe transitions to  the RCP segment that 

replaced the failed section in 2012. The RCP section terminates at manhole 7 where the original CMP 

section starts. The CMP continues to the southwest to manhole 1 where the pipe transitions to a cast-

in-place concrete box culvert near Capitola Avenue. The concrete box culvert continues in the southwest 

direction and discharges into Soquel Creek. 

Photo 1, Photo 2, Photo 3, and Photo 4, show the surface views of the entry points at manhole 1, 

manhole 4, manhole 7, and the bar screen, respectively. 

 

CAP-PRA_109_000225



"ys Path 

Other Manholes ® | 

 

 

      |     Project No. 23-0331     |     2  

 
Figure 1. Aerial view of assessment location 

 

Photo 1. Manhole 1 street view 

 

Photo 2. Manhole 4 street view 
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Photo 3. Manhole 7 street view 

 

Photo 4. Bar Screen street view 

 

Visual Assessment Results 
The following subsections describe the findings for the five assessed segments. Segment 1 is the 

downstream reach starting at Soquel Creek and Segment 5 is the most upstream reach at the bar 

screen at the Noble Gulch. 

The findings are generally described heading towards the upstream direction, except for Segment 1, 

which proceeded in the downstream direction.  

Segment 1: Manhole 1 to Soquel Creek  
Segment 1 consisted of a concrete box culvert that extends from manhole 1 to Soquel creek. Stationing 

for this segment is referenced in the downstream direction from manhole 1 with manhole 1 being 

station 0+00. 

In general, the concrete in the segment was in VANDA Level 2 condition. The concrete walls and ceiling 

were in good condition with minimal defects. The floor throughout the box culvert had exposed 

aggregate. This is a typical defect when water and debris constantly flow over concrete (Photo 5). Photo 

6 and Photo 7 show the typical walls and ceiling in good condition. At station 0+54, the ceiling had a 

section of exposed reinforcement at a joint. The reinforcement appeared to be in good condition with 

minor surface corrosion (Photo 8).  

A lateral with exposed reinforcement surrounding the opening was found at station 0+85. The 

reinforcement was likely exposed during the lateral insertion into the box culvert. The reinforcement 

showed minor surface corrosion but was overall in good condition (Photo 9 to Photo 10). There is 

another lateral connection at station 2+67 that was in good condition (Photo 11). Photo 12 shows a 

mortared joint and the ceiling of the box culvert in good condition at station 3+53.  

No significant defects (structural cracks, spalls, or signs of distress) were observed where the NGC 

crosses underneath the private properties between station 1+20 (west edge of Capitola Avenue) and 

station 3+70 (discharge point at Soquel Creek).  
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Photo 5. Station 0+54; outfall box culvert in good 

condition. 

Photo 6. Station 1+00; box culvert ceiling in good 

condition. 

  
Photo 7. Station 1+00; box culvert wall in good 

condition. 

Photo 8. Station 0+54; exposed reinforcement on 

ceiling at concrete joint. 

  
Photo 9. Station 0+85; lateral in box culvert ceiling. Photo 10. Station 0+85; exposed reinforcement at 

lateral. 
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Photo 11. Station 2+67; storm drain inlet in good 

condition. 

Photo 12. Station 3+53; mortared joint in good 

condition. 
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Segment 2: MH 1 to MH 4 
Segment 2 consisted of CMP that traveled from manhole 1 to manhole 4. The stationing is referenced 

in the upstream direction from manhole 1 to manhole 4 with manhole 1 being station 0+00.  

In general, the CMP within this section was in VANDA Level 3 condition. The coal tar coating had 

multiple sites of coating failure. Coating cracking was a typical defect observed throughout the pipe, 

resulting in areas of coating failure. The exposed metal from the coating failures was in good condition 

with no visible signs of corrosion (Photo 13 to Photo 15).  

The invert of the pipe has been rehabilitated with a cementitious grout since the 2012 assessment. 

This rehabilitation addressed the erosion and corrosion that caused perforations at the invert of the 

CMP throughout most of the CMP sections. The grout exhibited no signs of deterioration (Photo 16) and 

remains in good condition.  

The coating at station 2+00 had a yellow discoloration from the 8:00 to 4:00 positions. The 

discoloration did not appear to affect the coating ’s protective properties (Photo 17). At station 2+80, 

minor corrosion of a lateral was observed at a lateral break-in site (Photo 18).  

The pipe crown at station 3+54 was deformed and bulging inward. The coating around the bulge had 

failed, exposing the underlying metal to the environment.  Minor surface corrosion was observed on the 

bulged area (Photo 19 and Photo 20). See Table 1 for ovality measurements at the bulge location. 

 

  
Photo 13. Station 0+07; coal tar coating failure along 

pipe. 

Photo 14. Station 0+07; craze pattern cracking of 

coating. 

CAP-PRA_109_000230



  

      |     Project No. 23-0331     |     7  

  
Photo 15. Station 0+07; corrugated metal in good 

condition. 

Photo 16. Station 2+00; grout along bottom of pipe. 

  
Photo 17. Station 2+00; coating discoloration from 

8:00 to 4:00 of pipe. 

Photo 18. Station 2+80; lateral with minor corrosion 

at pipe intersection.  

  
Photo 19. Station 3+54; deformed bulge defect on the 

crown of the pipe. 

Photo 20. Station 3+54; signs of minor corrosion on 

deformed bulge.  
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Segment 3: MH 4 to MH 6 
Segment 3 consisted of CMP that traveled from manhole 4 to manhole 6. The stationing is referenced 

in the upstream direction from manhole 4 to manhole 6 with manhole 4 being station 0+00. 

In general, the piping within this section was in VANDA Level 3 condition. The coal tar coating had 

deteriorated throughout the years, resulting in craze pattern cracking of the coating along the pipe 

(Photo 21 and Photo 22). The grout rehabilitation at the invert of the pipe exhibited no signs of 

deterioration (Photo 23). The coating at station 0+80 had a yellow discoloration from the 9:00 to 3:00 

positions. The discoloration did not appear to affect the coating’s protective properties (Photo 24).  

The pipe crown at stations 1+80 and 2+05 had large, deformed bulges. The coating around the bulges 

had failed, exposing the underlying metal to the environment (Photo 25 and Photo 26). See Table 1 for 

ovality measurements at the bulge locations. At station 2+96, there was a section of coating failure. 

This defect was typical within the pipe segment. The exposed metal at the failure sites were in good 

condition with no corrosion (Photo 27). At station 3+84, minor surface corrosion was observed at a 

lateral break-in site (Photo 28). Station 4+25 had a strip of coating failure along the pipe joint. The 

exposed metal showed no corrosion (Photo 29).  

  
Photo 21. Station 0+00; signs of coal tar deterioration 

along pipe. 

Photo 22. Station 0+00; typical craze pattern cracking 

of coal tar coating. 

  
Photo 23. Station 0+80; concrete grout along the 

bottom of the pipe; typical for segment 1. 

Photo 24. Station 0+80; coating discoloration from 

9:00 to 3:00. 
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Photo 25. Station 1+80; bulge deformation defect on 

the crown of the pipe. 

Photo 26. Station 2+05; bulge deformation defect on 

the crown of the pipe. 

  
Photo 27. Station 2+96; typical section of coating 

failure, corrugated metal in good condition. 

Photo 28. Station 3+84; minor corrosion of metal at 

lateral break in site. 

 

 

Photo 29. Station 4+25; coating failure along pipe 

joint. 
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Segment 4: MH 6 to MH 8 
Segment 4 consisted of CMP and RCP that extends from manhole 6 to manhole 8. The stationing is 

referenced in the upstream direction from manhole 6 to manhole 8 with manhole 6 being station 0+00.  

In general, the CMP within this section was in VANDA Level 3 condition.  The coal tar coating had 

deteriorated throughout the years. The coating at station 0+80 had a yellow discoloration from the 9:00 

to 3:00 positions. The discoloration did not appear to affect the coating’s protective properties (Photo 

30). At station 0+84, the crown had a section of coating failure. The failure resulted in the loss of the 

first layer while leaving the 2nd layer intact. This defect was observed at multiple sites within the pipe 

segment. The grout rehabilitation exhibited no signs of deterioration (Photo 32). The coating at station 

0+46 was uneven along a pipe joint (Photo 33).  

A repair patch was found at station 0+46. The patch is located at the 3:00 position and had previously 

been repaired (prior to 2011) with a cementitious grout (Photo 34). The repair patch appeared to be in 

good condition. At station 0+95, there was a section of coating failure. The exposed metal at the failure 

sites were in good condition with no significant signs of corrosion  (Photo 36 and Photo 37).  

The CMP transitioned into a concrete manhole structure (manhole 7) and RCP at station 1+25. The 

manhole structure and RCP were presumably constructed due to the 2011 failure and after the 2012 

assessment. The concrete and RCP were in like new condition (Photo 36 and Photo 37). 

  
Photo 30. Station 0+00; signs of coal tar deterioration 

and discoloration along pipe. 

Photo 31. Station 0+84; deteriorated coating on the 

crown of the pipe. 
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Photo 32. Station 0+46; concrete grout along the 

bottom of the pipe in good condition. 

Photo 33. Station 0+46; coating uneven at joint. 

  
Photo 34. Station 0+46; repair patch at the 3:00 

position. 

Photo 35. Station 0+95; coating failure along pipe, 

corrugated metal was in good condition. 

  
Photo 36. Station 1+25; concrete manhole was in 

good condition. 

Photo 37. Station 1+25; RCP section of segment was 

in good condition. 
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Segment 5: MH 8 to Bar Screen 
Segment 5 consisted of a concrete arch pipe and CIPP lined CMP that traveled from manhole 8 to the 

bar screen structure. The stationing is referenced in the upstream direction from manhole 8 to the bar 

screen with manhole 8 being station 0+00. 

The arch pipe, which exhibited a few moderate defects, is located where the NGC crosses underneath 

Bay Avenue. At station 0+14, a small void was observed on the bottom of the arch pipe wall. The void 

did not penetrate the wall. The ceiling had a few areas of concrete spalling and cracking. At stations 

0+14 and 0+70, the ceiling had large cracks along the surface. The area around the defects was 

previously repaired; however, additional repairs are required (see recommendations section).  The 

concrete in the segment was hard and returned a sharp ping when struck with a hammer. This is a 

strong indicator of high alkalinity concrete. Since the environment is negligibly corrosive, the concrete 

deterioration was likely due to external forces from the soil and vehicle loading above the arch pipe 

(Photo 39 and Photo 40).  

The CIPP section at station 0+70 was significantly out-of-round (squished). The ovality of the pipe at 

this location appeared unchanged since 2012. Excluding the sag, the CIPP was in relatively good 

condition (Photo 41 and Photo 42). The bar screen concrete was in good condition with minimal signs of 

deterioration (Photo 43). 

  
Photo 38. Station 0+14; minor concrete void along the 

bottom of the arch pipe. 

Photo 39. Station 0+14; concrete spalling on arch 

pipe. 
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Photo 40. Station 0+70; large cracks and exposed 

aggregate on arch pipe. 

Photo 41. Station 0+70; sag defect on the crown of 

the pipe. 

  

  
Photo 42. Station 0+70; CIPP liner deformed 

(squished) but in good condition. 

Photo 43. Noble Gulch; bar screen entrance in good 

condition. 
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Ovality Measurements 
Ovality measurements were collected at an average spacing of 100 feet and at locations of bulges 

along the CMP and CIPP segments. Table 1 presents the ovality measurements taken throughout the 

NGC. Based on the National Association of Sewer Service Companies (NASSCO) Pipeline Assessment 

Certification Program (PACP) defect coding standards, the four locations of deformation/bulging shown 

red text in the table are considered Grade 5 defects, which require repair  or monitoring. 

Table 1. Ovality Measurements 

Segment 
Station 

(ft) Station Reference 

Width 

(in) 

Height 

(in) 

Ovality 

(%) 

NASSCO 

Grade(1) Material/note 

2 1+54 Upstream of manhole 1 70 67 4 DFE/3 CMP 

2 2+00 Upstream of manhole 1 70.5 65 8 DFE/3 CMP 

2  3+54 Upstream of manhole 1 70 59 19 DFBR/5 CPM, sag on the crown 

3 0+80 Upstream of manhole 4 68 67 1 DFE/3 CMP 

3 1+80 Upstream of manhole 4 70 58 21 DFBR/5 CMP, sag on the crown 

3 2+05 Upstream of manhole 4 70 59 19 DFBR/5 CMP, sag on the crown 

3 3+85 Upstream of manhole 4 73 67 9 DFE/3 CMP 

4 0+95 Upstream of manhole 6 73 63 16 DFE/3 CMP 

5 0+70 Upstream of manhole 8 71 59 20 DFBR/5 CIPP, sag on the crown 

5 1+60 Upstream of manhole 8 71 68 4 DFBR/3 CIPP 

(1) National Association of Sewer Service Companies (NASSCO) Pipeline Assessment Certification Program (PACP) 

defect coding. DFE = deformed flexible elliptical; DFBR = deformed flexible bulging round. Grades are 1 to 5 with 5 

being severe. 

Ultrasonic Thickness Measurements 
Ultrasonic Thickness (UT) measurements were performed on the CMP to record its nominal thickness. 

The nominal thickness of the CMP is 0.135-inch (10-gauge steel). Table 2 provides a summary of the UT 

testing results.  

Table 2. Ultrasonic Thickness Data Summary 

Location Size / Material 

Min. 

Thickness 

(in) 

Ave. 

Thickness 

(in) 

Max. 

Thickness 

(in) 

Assumed 

Nominal 

Thickness* (in) 

Segment 2 72” / CMP 0.132 0.135 0.136 0.135 

 

  

CAP-PRA_109_000238



 

      |     Project No. 23-0331     |     15  

Lateral locations 
The location and quantity of laterals within CMP segments were recorded throughout the NGC. Table 3 

presents the lateral locations. 

Table 3 Lateral Location Summary 

Segment Quantity Station (ft) Station Reference Clock Position  Diameter (in) 

2 2 1+54 Manhole 1 to upstream 2:00, 10:00 8 

2 2 2+41 Manhole 1 to upstream 2:00 8 

2 1 2+80 Manhole 1 to upstream 10:00 7 

3 3 0+00 Manhole 4 to upstream 10:00, 1:00 12, 7, 7 

3 1 0+80 Manhole 4 to upstream 10:00 8 

3 2 2+27 Manhole 4 to upstream 10:00, 2:00 8 

3 1 3+84 Manhole 4 to upstream 12:00 6 

3 1 3+88 Manhole 4 to upstream 12:00 6 

4 1 0+00 Manhole 6 to upstream 11:00 7 

4 1 0+05 Manhole 6 to upstream 1:00 7 

 

Conclusions 
Based on the findings of the assessment, V&A presents the following conclusions on the condition of 

the NGC. 

▪ Segment 1 – The box culvert between manhole 1 and Soquel Creek was in good condition and is 

assigned a VANDA Level 2 condition with only minor defects. No defects were observed where the 

NGC presumably crosses underneath the property at 419 Capitola Avenue, which occurs at 

approximately station 1+50 to station 1+90. 

▪ Segment 2, Segment 3, and Segment 4 (CMP sections) – The CMP between manhole 1 and 

manhole 7 was in fair condition and is assigned a VANDA Level 3 condition. The nominal thickness 

of the CMP is 0.135-inch (10-gauge steel). The coat tar lining has reached the end of its useful life; 

however, corrosion of the CMP was relatively minor on the upper 270-degree (approximate) cross-

section of the pipe. The lower 90-degree (approximate) section was rehabilitated with a 

cementitious grout, which remains in good condition. Minor to severe defects such as minor to 

moderate corrosion around various lateral connections and severe deformations (bulges) exist 

within the CMP segments. The deformed bulges at the following locations are considered severe 

(Grade 5) defects per NASSCO PACP: 

▪ 354 feet upstream of manhole 1, 

▪ 180 feet upstream of manhole 4, 

▪ and 204 feet upstream of manhole 4. 

▪ Segment 4 (RCP section) – The RCP between manhole 7 and the concrete arch pipe in segment 5 

was in like new condition and is assigned a VANDA Level 1 condition. 

▪ Segment 5 – The concrete arch pipe section was in fair condition and is assigned a VANDA Level 3 

condition with moderate defects. There are cracks and voids in the concrete that require repair. The 

CIPP lined section was deformed, especially near the interface with the arch pipe. The deformation 

appeared to be unchanged since the 2012 assessment.  
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Recommendations 
Based on the results of the condition assessment, V&A presents the following recommendations  to 

extend the remaining useful life of the NGC for the City to consider: 

▪ Segment 1 – Reassess the box culvert pipe in 10 years. 

▪ Segment 2, Segment 3, and Segment 4 (CMP sections) 

▪ In 2 to 5 years, repair corrosion around laterals on the CMP at 280 feet upstream of manhole 1 

and at 384 feet upstream of manhole 1. 

▪ Within 1 year, perform localized structural repairs at the severe deformed bulges. 

▪ Assess the CMP section using multi-sensor inspection (MSI with laser scans to measure ovality) 

annually to document the ovality of the CMP for further deformation. The interval can be 

extended if conditions do not change over time. The MSI should be performed after the wet 

weather season to allow time for rehabilitation/repairs prior to the next wet weather season. 

Structural CIPP lining, structural repairs, or pipe replacement may be necessary should 

significant changes occur to the ovality or if creases develop on the sides of the CMP.  

▪ Segment 4 (RCP section) - Reassess the RCP in 10 years. 

▪ Segment 5 (RCP section) – Within 1 year, perform localized concrete patch repair and crack 

injection in the concrete arch pipe near the interface with the CIPP lined section.  

▪ Segment 5 (CIPP section) – similar to the CMP section, perform MSI annually to document the 

ovality for potential changes. The interval can be extended if conditions do not change over time.  

 

On behalf of our staff and myself, I would like to thank you for the opportunity to be of service to you, 

and the City of Capitola.  

Sincerely,  

V&A Consulting Engineers, Inc. 

 

Noy Phannavong, P.E. 

Condition Assessment Practice Lead 
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Attachment A – VANDA Condition Indices 
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VANDA Concrete Condition Index 
V&A created the VANDA Concrete Condition Index to provide consistent reporting of corrosion damage 

based on objective criteria. Concrete condition is rated from Level 1 to Level 5 based upon field 

observations and measurements, with Level 1 indicating the best case and Level 5 indicating severe 

damage. The individual criteria are applied based on engineering judgment to arrive at the overall 

rating.  

VANDA® Concrete Condition Index 

Condition 

Rating Description 

Representative 

Photograph 

 Level 1 Little or no damage to concrete 

▪ Hardness ............... hard surface 

▪ Surface profile ...... smooth, apparently intact 

▪ Cracks ................... hairline width, minimal frequency 

▪ Spalling ................. none 

▪ Reinforcement ...... not exposed or damaged 
 

 Level 2 Minor surface damage 

▪ Hardness ............... soft surface layer to 1/8-inch depth 

▪ Surface profile ...... fine aggregate exposed 

▪ Cracks ................... hairline width, moderate frequency 

▪ Spalling ................. shallow spalling, minimal frequency 

▪ Reinforcement ...... not exposed or damaged 
 

 Level 3 Moderate surface damage 

▪ Hardness ............... soft surface layer to 1/4-inch depth 

▪ Surface profile ...... large aggregate exposed or protruding 

▪ Cracks ................... up to 1/32-inch width, moderate frequency 

▪ Spalling ................. shallow spalling, minimal frequency 

▪ Reinforcement ...... exposed; minor damage, minimal frequency 
 

 Level 4 Loss of concrete mortar and damage to reinforcement 

▪ Hardness ............... soft paste beyond 1/4-inch depth 

▪ Surface profile ...... large aggregate exposed, loose, or missing 

▪ Cracks ................... 1/8- to 1/4-inch width, moderate frequency 

▪ Spalling ................. deep spalling, moderate frequency 

▪ Reinforcement ...... exposed with damage, moderate frequency 
 

 Level 5 Bulk loss of concrete and reinforcement 

▪ Hardness ............... soft paste beyond 1-inch depth 

▪ Surface profile ...... large aggregate exposed, loose, or missing 

▪ Cracks ................... over 1/2-inch width, or narrower and frequent 

▪ Spalling ................. deep spalling, high frequency 

▪ Reinforcement ...... consumed; loss of structural integrity 
 

© 2020 V&A Consulting Engineers, Inc. All rights reserved. 
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VANDA Metal Condition Index 
V&A created the VANDA Metal Condition Index to provide consistent reporting of corrosion damage 

based on objective criteria. Metal condition is rated from Level 1 to Level 5 based upon field 

observations and measurements, with Level 1 indicating the best case and Level 5 indicating severe 

damage. The individual criteria are applied based on engineering judgment to arrive at the overall 

rating.  

VANDA® Metal Condition Index 

Condition 

Rating Description 

Representative 

Photograph 

 Level 1 Little or no corrosion 

▪ Wall thickness loss, general ...... none 

▪ Wall thickness loss, pitting......... none to minimal 

▪ Extent (area) of corrosion ........... may be widespread but superficial 

 

 Level 2 Minor corrosion 

▪ Wall thickness loss, general ...... up to 20% 

▪ Wall thickness loss, pitting......... up to 20% 

▪ Extent (area) of corrosion ........... localized 

 

 Level 3 Moderate corrosion 

▪ Wall thickness loss, general ...... 20% to 40% 

▪ Wall thickness loss, pitting......... 20% to 60% 

▪ Extent (area) of corrosion ........... up to half of surface 

 

 Level 4 Severe corrosion 

▪ Wall thickness loss, general ...... 40% to 60% 

▪ Wall thickness loss, pitting......... 60% to 100% (pinholes) 

▪ Extent (area) of corrosion ........... most of surface 

 

 Level 5 Failure or imminent failure 

▪ Wall thickness loss, general ...... greater than 60% 

▪ Wall thickness loss, pitting......... 100% (holes) 

▪ Extent (area) of corrosion ........... most or all of surface 

 

© 2020 V&A Consulting Engineers, Inc. All rights reserved. 
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From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Wednesday, February 21, 2024 8:50 PM PST
To: Dan Schaaf <DSchaaf@swsv.com>; Rachel Fatoohi <Rachel.Fatoohi@santacruzcountyca.gov>
CC: Matt Machado <Matt.Machado@santacruzcountyca.gov>
Subject: Re: Zone 5 Master Plan Update.
Recieved and downloaded, thank you. My personal favorite in the Village is Paradise Beach Grill. See you tomorrow!

Sent from my T-Mobile 5G Device
Get Outlook for Android

From: Dan Schaaf <DSchaaf@swsv.com>
Sent: Wednesday, February 21, 2024 12:04:12 PM
To: Rachel Fatoohi <Rachel.Fatoohi@santacruzcountyca.gov>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Matt Machado <Matt.Machado@santacruzcountyca.gov>
Subject: Re: Zone 5 Master Plan Update.

Hi Jessica

My presentation is attached.  Looking forward to the meeting.

The presentation is the same that was given to Zone 5.  Let me know if you have any questions.

dan.

ps. any dinner recommendations?

Board Presentation January 2024_formatted 1.pptx

Daniel J. Schaaf  I  Vice President
Schaaf & WheelerConsulting Civil Engineers
870 Market Street, Suite 1278, San Francisco, CA 94102
C: 415.297.4118
dschaaf@swsv.com
Santa Clara  ●  San Francisco ●  Santa Rosa ●  Salinas
 

From: Rachel Fatoohi <Rachel.Fatoohi@santacruzcountyca.gov>
Sent: Wednesday, February 21, 2024 11:57 AM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>; Dan Schaaf <DSchaaf@swsv.com>
Cc: Matt Machado <Matt.Machado@santacruzcountyca.gov>
Subject: RE: Zone 5 Master Plan Update.
 
Hi Jessica, Dan was planning on attending in person but I will let him confirm.
I am copying @DSchaaf so he gets you the presentation. I will attend remotely myself since I injured my shoulder and I am not able
to drive in the near future.
Best,
Rachel
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us> 
Sent: Wednesday, February 21, 2024 11:52 AM
To: Rachel Fatoohi <Rachel.Fatoohi@santacruzcountyca.gov>
Cc: Matt Machado <Matt.Machado@santacruzcountyca.gov>
Subject: RE: Zone 5 Master Plan Update.
 

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

Hi Rachel,
 
Confirming Dan’s virtual attendance tomorrow at the Capitola City Council meeting. Meeting and link information in the attached
email. The Zone 5 discussion is slated as the third item under general topics. Considering the potential duration of the first two items,
I anticipate the Zone 5 discussion to commence no earlier than 7 PM.
 
Is it possible to get a copy of Dan’s slides in advance. For the meeting he can share his screen, but we have experienced some
technical issues with other presenters where it would be helpful to have them as a back up.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
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Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Matt Machado <Matt.Machado@santacruzcountyca.gov>
Sent: Thursday, January 25, 2024 8:06 AM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>; Rachel Fatoohi <Rachel.Fatoohi@santacruzcountyca.gov>
Subject: RE: Zone 5 Master Plan Update.
 
Great! Thank you. On my calendar
 
 

Matt Machado, PE, LS
 

Deputy County Administrative Officer
Director of Community Development
& Infrastructure
831.454.2368
701 Ocean Street, Room 410
Santa Cruz, CA 95060
 

        
 
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Wednesday, January 24, 2024 2:09 PM
To: Rachel Fatoohi <Rachel.Fatoohi@santacruzcountyca.gov>
Cc: Matt Machado <Matt.Machado@santacruzcountyca.gov>
Subject: RE: Zone 5 Master Plan Update.
 

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

Hi Rachel,
 
having the presentation on February 22nd would be ideal, especially if it allows Matt to attend. If Dan prefers to present remotely,
that works for us. Let's plan for the February 22nd meeting.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Wednesday, January 24, 2024 12:36 PM
To: Rachel Fatoohi <Rachel.Fatoohi@santacruzcountyca.gov>
Subject: Re: Zone 5 Master Plan Update.
 
Hi Rachel ,
 
I'll get back to you on the meeting date later today. I did look at the master plan last month and don't recall any significant issues. No
need to incorporate anything from the City.
 
Thanks,  Jessica 
 
Sent from my T-Mobile 5G Device
Get Outlook for Android

From: Rachel Fatoohi <Rachel.Fatoohi@santacruzcountyca.gov>
Sent: Wednesday, January 24, 2024 11:41:52 AM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Matt Machado <Matt.Machado@santacruzcountyca.gov>
Subject: RE: Zone 5 Master Plan Update.
 
Hi Jessica, we’ll remove that figure from the Slide. The Zone 5 meeting will be a regular item and you can join remotely.
While I discuss with Dan Schaaf whether he can join and whether that will be in person for the city of Capitola. I am guessing
he prefers to present remotely but please let me know if it makes a difference for you.
Either way I plan to join the Council meeting but Matt will not be in town on the 8th. Would you like to have the presentation
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on the 22nd of February so Matt can join?
I wanted to let you know that the COB publishes the agenda Friday morning so if you have comments on the Master Plan,
we need them ASAP, today, if the comments are to be addressed in the Draft Master Plan.
Please let me know if you will be able to produce the comments today so I give Dan the heads up about that.
Thanks,
Rachel
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Wednesday, January 24, 2024 11:01 AM
To: Rachel Fatoohi <Rachel.Fatoohi@santacruzcountyca.gov>
Cc: Matt Machado <Matt.Machado@santacruzcountyca.gov>
Subject: RE: Zone 5 Master Plan Update.
 

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

Hi Rachel,
 
I'll provide my comments on the Master Plan documents by the end of this week.
 
Regarding the presentation, I noticed that the image on slide 5 labeled "Methods" appears to depict the Noble Gulch outfall, which
sustained damage in last January's storms and has undergone only temporary repairs (current image attached). Additionally, this
drainage way has other issues with adjacent property owners and easements. I suggest avoiding the highlighting of this particular
visual in the presentation. Overall, the presentation looks good to me.
 
Do we know if Dan will be the one giving the presentation? And is he planning to be physically present at the City Council
Chambers?
 
Could you also please confirm if the County's meeting on January 30 is the regular Zone 5 meeting at 10:45 am? I plan to attend
virtually via Zoom.
 
Thanks,
Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Rachel Fatoohi <Rachel.Fatoohi@santacruzcountyca.gov>
Sent: Thursday, January 18, 2024 5:35 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Matt Machado <Matt.Machado@santacruzcountyca.gov>
Subject: RE: Zone 5 Master Plan Update.
 
Hi Jessica. Happy New year to you too
Yes it is the plan.  
I am attaching the Power Point presentation Dan Schaaf is assembling. He said it is 95% complete.
Please let me know if you have comments/need changes for the Master Plan document, I sent you last month,  as well as for
the presentation. The Master Plan will stay “Draft” until we know the result of 218 voting.
Thanks,
Rachel
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Thursday, January 18, 2024 4:29 PM
To: Rachel Fatoohi <Rachel.Fatoohi@santacruzcountyca.gov>
Subject: RE: Zone 5 Master Plan Update.
 

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

Hi Rachel,
 
Happy New Year!
 
Checking in to see if the plan is still to take this to the January 30th Board meeting (and the February 8th Capitola City Council
meeting).
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Zone 5 Master Plan 

  
CAP-PRA_109_ 000565

Zone 5 Master Plan

CAP-PRA_109_000565



Overview 

e Team 

e Project Goals 

* Methods 

O ES 

* Recommendations 

e Next Steps 

  CAP-PRA_109_ 000566

    

 

Overview
• Team
• Project Goals
• Methods
• Results
• Recommendations
• Next Steps
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Schaaf & Wheeler 
CONSULTING CIVIL ENGINEERS

Team
• County Staff
• Capitola Staff
• Schaaf & Wheeler

– Project Management
– Hydrology/Hydraulics
– Capital Projects

• NCE
– O&M Plan
– Funding Strategy

• NBS
– Financial Plan

• Presidio Systems
– Condition Assessment
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Goals
• Create Holistic Study of Zone 5
• Provide Recommendations for:

– Improving Capacity of Regional System
– Channel and Culverts Projects
– Address Condition Concerns

• Improve Operations & Maintenance Program
– Develop a Better Procedure
– Improve Reporting
– Optimize Equipment and Labor

• Funding Strategy
– Develop Plan
– Implementation
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Methods
• Capacity

– County and City GIS
– 25-year & 100-year Rainfall

• Condition
– Field Observations
– CCTV  
– NASCO Ranks

• Operations & Maintenance
– Work with County/City Staff
– Evaluate Existing Procedures
– Evaluate Equipment

• Funding
– Evaluate Existing Program
– Determine Necessary Changes
– Polling and Outreach
– Fee Modeling
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Capacity Results
• Capacity Maps

– 25-year for Pipes
– 100-year for Channels
– Works with 2013 Study

• Costs
• Priorities
• Climate Impacts
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Capacity Results
• Capacity Maps
• Costs

– $19M County
– $13.5M Capitola

• Priorities
– High
– Moderate 
– Low

• Climate Impacts
– Sea-Level Rise
– Precipitation Changes
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Condition Assessment Results
• CCTV and Topside
• NASCCO Ratings
• Costs

– $4.5M
• Priority
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Operations & Maintenance Results
• O&M Procedure Changes
• O&M Cost $2.1M Annually
• NPDES $1M Annually
• Equipment Needs
• Personnel Needs

Asset 
Inventory

Analysis & 
Forecasting

Work 
Program 
Actions

Tracking & 
Reporting

O&M Plan 
Linkage to 

Lucity
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Financial Analysis Results
• Current Spending and Income

– ??????
– ??????

• Possible Funding Mechanisms
– General Fund
– General Obligation Property Tax
– Uniform Parcel Tax
– Special Tax
– Property Related Fee
– Special Assessment

• Other Sources
– Grants
– Partnerships
– Development Fees
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Capacity Recommendations
• Capacity CIPs

– Phase the High Priority Projects
– Study Alternatives 
– Coordinate w/Other Agencies

• Condition CIPs
– Address Critical Issues First
– Study Alternatives
– Couple with Capacity Projects
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Operations Recommendations
• O&M Program

– Implement Study Findings
• Phased Approach
• Get Training
• Procedural Changes Take Time
• Purchase and Implement Lucidity

– Reporting
– Continue to Improve Program
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Funding Recommendations
• Financial Program

– Involve County and City Staff
– Find Best Mechanism
– Public Outreach 
– Identify Key Stakeholder 
– Identify Champions
– Polling
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Next Steps
• Alternative Analyses
• Monitor System Performance
• Start Implementing O&M Program
• Develop a Funding Strategy
• Construction
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Overview

▪Team

▪Project Goals

▪Methods

▪Results

▪Recommendations

▪Next Steps
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▪County Staff

▪Capitola Staff

▪Schaaf & Wheeler

✓ Project Management

✓ Hydrology/Hydraulics

✓ Capital Projects

▪NCE

✓ O&M Plan

✓ Funding Strategy

▪NBS

✓ Financial Plan

▪Presidio Systems

✓ Condition Assessment

Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS

Team

County 
City of 

Capitola
Schaaf & 
Wheeler

NCE NBS
Presidio 
Systems
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▪Create Holistic Study of Zone 5

▪Provide Recommendations for:

✓ Improving Capacity of Regional System

✓ Channel and Culverts Projects

✓ Address Condition Concerns

▪Improve Operations & Maintenance Program

✓ Develop a Better Procedure

✓ Improve Reporting

✓ Optimize Equipment and Labor

▪Funding Strategy

✓ Develop Plan

✓ Implementation

Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS

Goals
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Methods

▪Capacity

✓ County and City GIS

✓ 25-year & 100-year Rainfall

▪Condition

✓ Field Observations

✓ CCTV  

✓ NASCO Ranks

▪Operations & Maintenance

✓ Work with County/City Staff

✓ Evaluate Existing Procedures

✓ Evaluate Equipment

▪Funding

✓ Evaluate Existing Program

✓ Determine Necessary Changes

✓ Polling and Outreach

✓ Fee Modeling Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS
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Capacity Results

▪Capacity Maps

✓ 25-year for Pipes

✓ 100-year for Channels

✓ Works with 2013 Study

▪Costs

▪Priorities

▪Climate Impacts

✓ Sea-Level Rise

✓ Precipitation Changes

Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS
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Capacity Results

▪Capacity Maps

▪Costs

✓ $19M County

✓ $13.5M Capitola

▪Priorities

✓ High

✓ Moderate 

✓ Low

▪Climate Impacts

Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS
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Condition Assessment Results 

"CCTV and Topside 

"NASCCO Ratings 

"Costs 

Vv $4.5M 

"Priority 
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Condition Assessment Results

▪CCTV and Topside

▪NASCCO Ratings

▪Costs

✓ $4.5M

▪Priority

Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS
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Operations & Maintenance Results

▪O&M Procedure Changes

▪O&M Cost $2.1M Annually

▪NPDES $1M Annually

▪Equipment Needs

▪Personnel Needs

Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS

Focus on Proactive 
Data Driven O&M

Resources Focused 
on Areas and Assets 
w/ Greatest Needs 

and ROI

Resource Needs Do 
Increase

New Program

Efficient 

Repeatable 

Predictive
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Financial Analysis Results

▪Current Spending and Income

✓ ~$1M O&M, ~$100K Impacts, Roads Fund

▪Possible Funding Mechanisms

✓ Impact Fees

✓ General Fund

✓ General Obligation Property Tax

✓ Uniform Parcel Tax

✓ Special Tax

✓ Property Related Fee

✓ Special Assessment

▪Other Sources

✓ Grants

✓ Partnerships

✓ Development Fees Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS

County Capitola
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Capacity Recommendations

▪Capacity CIPs

✓ Phase the High Priority Projects

✓ Study Alternatives 

✓ Coordinate w/ Other Agencies

▪Condition CIPs

✓ Address Critical Issues First

✓ Study Alternatives

✓ Couple with Capacity Projects

Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS
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Operations Recommendations

▪O&M Program

✓ Implement Study Findings

• Phased Approach

• Get Training

• Procedural Changes Take Time

• Purchase and Implement Lucidity

✓ Reporting

✓ Continue to Improve Program

Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS
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Funding Recommendations

▪Involve County and City Staff

▪Find Best Mechanism(s)

▪Public Outreach 

▪Identify Key Stakeholder 

▪Identify Champions

▪Polling

Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS
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Next Steps

▪Alternatives Analyses

▪Monitor System Performance

▪Start Implementing O&M Program

▪Develop a Funding Strategy

▪Design

▪Construction

Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS
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From: Sesanto, Sean <ssesanto@ci.capitola.ca.us> 

Sent: Wednesday, April 10, 2024 11:09 AM PDT 

To: Herlihy, Katie (kherliny@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Mozumder, Kailash 

<kmozumder@ci.capitola.ca.us> 

CC: Goldstein, Jamie (jgoldstein@ci.capitola.ca.us) <jgoldstein@ci.capitola.ca.us> 

Subject: RE: 419 Capitola Avenue 

Attachment(s): "419 Capitola Ave 20160444 Engineer Flume Letter.pdf","419 Capitola Ave 20160444 Drainage Flume 

Location.pdf","419 Capitola Ave 20160444 Culvert Letter 07-11-17.pdf","419 Capitola Ave 20160444 Addendum to detail 

S$1- 7 & Specialinspection report for the foundation.pdf" 

Hi Katie, 

It comes up in some of the building permit documents which | have attached. | didn’t find other related correspondence. No special 

condition in the FLAN. 

Sean Sesanto |Associate Planner 
City of Capitola 
831.475.7300 

Planning Counter Hours: 1 p.m. - 4 p.m., Monday - Friday 

From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> 

Sent: Wednesday, April 10, 2024 10:33 AM 

To: Sesanto, Sean <ssesanto@ci.capitola.ca.us>; Mozumder, Kailash <kmozumder@ci.capitola.ca.us> 

Cc: Goldstein, Jamie (jgoldstein@ci.capitola.ca.us) <jgoldstein@ci.capitola.ca.us> 

Subject: RE: 419 Capitola Avenue 

Hi Sean and Kailash, 

Hoping you can help me out with this. Are either of you aware of any agreements for 419 Capitola Avenue related to the drainage 

under the property from when they redeveloped the site about 6 years ago? | know | processed the application through PC but so 

not recall any agreements being in place or drainage coming up. Not sure if something was put in place during the building permit 

review or separate from the PC process. 

Thanks, 

Katie 

From: Goldstein, Jamie (jgoldstein@ci.capitola.ca.us) <jgoldstein@ci.capitola.ca.us> 

Sent: Tuesday, April 9, 2024 10:08 PM 

To: Herlihy, Katie (kherliny@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> 

Subject: Re: 419 Capitola Avenue 

| recall we did require some kind of inspection or indemnity for 419 cap ave? Is that wrong? Maybe it's in the PW files if not 

CDD? 

Get Outlook for Android 

From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> 

Sent: Tuesday, April 9, 2024 1:32:22 PM 

To: Samantha Zutler <SZutler@bwslaw.com>; Goldstein, Jamie (jgoldstein@ci.capitola.ca.us) <jgoldstein@ci.capitola.ca.us> 

Cc: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>; Kahn, Jessica <jkahn@ci.capitola.ca.us> 

Subject: RE: 419 Capitola Avenue 

Hi Sam, 

  

Katie 

From: Zutler, Samantha W. <SZutler@bwslaw.com> 

Sent: Tuesday, April 9, 2024 12:26 PM 

To: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Goldstein, Jamie (jgoldstein@ci.capitola.ca.us) 

<jgoldstein@ci.capitola.ca.us> 

Cc: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com> 

Subject: FW: 419 Capitola Avenue 
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From: Anna DiBenedetto <anna@dibenedetto.law> 

Sent: Tuesday, April 9, 2024 11:44 AM 

To: Zutler, Samantha W. <SZutler@bwslaw.com> 

Cc: Rae Spencer <rspencer@dibenedetto.law> 

Subject: 419 Capitola Avenue 

Thanks for your time on the phone Sam. As | mentioned when we spoke, I’m wondering whether the 

City and owner of 419 Capitola Avenue went down a similar indemnity/hold harmless route when that 

property was recently developed? It was a pretty hefty project and | understand that this drainage 

system also runs under that parcel. Can you check with Planning to see how that was handled before | 

confirm my Clients’ consent for me to put together a proposed indemnity agreement? 

Best, 

Anna DiBenedetto, Esq. 

DiBENEDETTO LAW GROUP, PC 

1101 Pacific Avenue, Suite 200 

Santa Cruz, CA 95060 

Office Tel. (831) 253-0499, Ext. 101 

Direct Tel. (831) 253-0503 

Fax (831) 253-0502 

anna@dibenedetto.law 

Go Green! Please consider the environment before printing this e-mail. 

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the 
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this 
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination, 
forwarding, printing, or copying of this email is strictly prohibited.
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[= REDWOOD 
ENGINEERING 

Mr. Dan Gomez 

Fuse Architects 

Reference: Foundation Clarification 
419 Capitola Avenue 

Capitola, CA 95010 

Mr. Gomez, 

1535 SEABRIGHT AVENUE SUITE 200 

SANTA CRUZ, CA 95062 
(831) 426-8444 

July 28, 2017 

In response to questions raised by field or inspection personnel regarding the above- 
mentioned project, Redwood Engineering provides the following information: 

Contractor may omit continuous interior thickened slab beneath partition wall. Bearing 

accommodated by 12” thick reinforced concrete mat slab. 

At contractor's option, minimum 6" wide interior curb may be provided beneath interior 
partition walls. #4 continuous rebar shall be provided in curb. 

lf you have any further questions or comments, please do not hesitate to contact me. 

Leonard Willis, PE 
Redwood Engineering 
CA PE #62076, exp. 9-30-2017 
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[j= REDW OOD) $1535 SEABRIGHT AVENUE SUITE 200 

SANTA CRUZ, CA 95062 ENGINEERING Agneta     

Mr. Dan Gomez 

  

Fuse Architects 

Reference: Foundation Clarification APPROVED 
419 Capitola Avenue 
Capitola, CA 95010 OFFICE COPY 

Mr. Gomez, 

At your request, Redwood Engineering performed a site visit on August 2, 2017 to the above- 
mentioned jobsite. The purpose of this visit was to observe foundation excavations, 
reinforcing steel, and embedded anchors at new foundation areas, prior to concrete 
placement. At the time of the visit, work had progressed to cleaning out the bottom of the 
excavations and final positioning the anchor bolts in formwork. 
After review of the site conditions, discussion with site personnel, and examination of the 

approved structural drawings, Redwood Engineering finds that construction has progressed 
according to the intent of the structural plans. Prior to placement of concrete, the following 
items should be verified: 

° Contractor to verify that all embedded anchors are hot-dip galvanized 

° Where drainage pipes are embedded in slab, engineer has reviewed and approved 
installation including foam wrap around pipe, depth of concrete below pipe and added 
rebar beneath pipe. 

Please note that on-site structural observation by Redwood Engineering is intended to assist 
construction personnel with compliance to the structural drawings; this service does not 
replace or supercede any inspections required by the local Building Official. 

If you have any further questions or comments, please do not hesitate to contact me. 

Leonard Willis, PE 

Redwood Engineering 
CA PE #62076, exp. 9-30-2017 
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DATE: July I 1, 2017 

PROJECT: 419 Capitola Avenue 

RE: Drainage Box Culvert 

To Whom It May Concern: 

This letter is in regards to the existing concrete box culvert that runs under a portion of the back corner of the 

property at 419 Capitola Ave. We were asked by the City of Capitola Building Department and Public Works to 

locate the depth of the box culvert. The depth of the top of the box culvert was determined to be at approx.. 4’-6” 
below the top of grade. The soils engineer determined that the building pad be over-excavated and re-compacted to a 

depth of 3’ below grade. The location of the box culvert was deemed acceptable for the new structure by the 

structural engineer, Redwood Engineering. 

During the process of re-compaction we discussed and advised our grading contractor to take the box culvert into 

consideration along with oversight by Rocksolid Engineering (Geotechnical engineer). The grading contractor static 

rolled the areas above and adjacent to the concrete box culvert. After completion of the compaction we were notified 

that we would need to fix repairs caused by the compaction, if any. We will pay for repairs that were caused during 

the duration of compaction associated with our site, if any. We are aware that we will not be responsible to pay for or 

cover the expenses related to damage that was pre-existing. 

Sincerely, 

Daniel Gomez 
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** Daniel Townsend 

lof |
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OLD REPUBLIC TITLE COMPANY 
ORDER NO. 0715020596-JS 
SECOND AMENDED REPORT 

Any supplemental taxes due to Change of Ownership. 

The affirmative coverage set forth in the Covered Risks is not being provided by the policy. 

Any special tax which is now a lien and that may be levied within the CFD No, 2016-1 Library 
Facilities, a notice(s) for which having been recorded. 

NOTE: Among other things, there are provisions in said Notice for a special tax to be levied 
annually, the amounts of which are to be added to and collected with the property taxes. 

NOTE: The current annual amount levied against this land is $49.50. 

Any easements or lesser rights which may be claimed as to a portion of said land by the 
Owners or users, including any rights incidental thereto which may be ascertained by making 
inquiry of such owners or users, RECEIVED 

Of : a Utility Pole MAY 1 0 201 
Affects : The Easterly portion 
As Disclosed By :  Off-Record Information CITY OF CAPITOLA 

An easement affecting that portion of said land and for the purposes stated herein and 
incidental purposes as shown on the filed map. 

For : 8 Foot Drainage 
Affects : As shown on the filed Map and APN Map Book 35 Page 13 

Deed of Trust to secure an indebtedness of the amount stated below and any other amounts 
payable under the terms thereof, 

Amount : $403,750.00 
Trustor/Borrower : Daniel J. Gomez, a married man as his sole and separate 

property, as to an undivided 50% interest and Daniel R. 
Townsend, a married man as his sole and separate property, as 
to an undivided 50% interest 

Trustee : CJ Investment Services, Inc. a California corporation 
Beneficiary/Lender : Merrill J. Malvini, as Surviving Trustee of the Malvini Family Trust 

dated May 3, 1989 
Dated : October 21, 2013 
Recorded : October 28, 2013 in Official Records under Recorder's Series 

Number 2013-0050981 
Loan No. : BM49301 

Page 3 of 6 Pages 
  "ORT 3158-8    
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[= REDWOOD 1535 SEABRIGHT AVENUE SUITE 200 

SANTA CRUZ, CA 95062 ENGINEERING (eee Buy   

June 19, 2017 
Mr. Daniel Gomez 

Mr. Daniel Townsend 

fuse architects, Inc. 

Reference: Existing Drainage Easement 
419 Capitola Avenue 

Capitola, CA 95010 

To Whom it may Comcern, 

Redwood Engineering has reviewed the updated Site Plan (Sheet A1.1, as prepared by fuse 
architects, Inc. dated May 10, 2017), which shows newly discovered drainage easement 
running beneath proposed building structure. Upon field verification of actual culvert location 
(approximately 4'-6" feet below existing grade), it is the opinion of Redwood Engineering that 
the existing concrete culvert does not pose a risk to the new building structure, nor does the 
building pose a threat to the culvert. Where excavation has occurred above or adjacent to 
culvert, soils shall be replaced as engineered fill compacted to minimum 90% as outlined on 
page 8 of the Geotechnical Investigation Report prepared by Rock Solid Engineering, Inc. 
dated September 29, 2016. 

If you have any further questions or comments, please do not hesitate to contact me. 

Leonard Willis, PE 

Redwood Engineering 

CA PE #62076, exp. 9-30-2017 
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From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Wednesday, June 12, 2024 11:42 AM PDT
To: Anna DiBenedetto <anna@dibenedetto.law>
CC: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy,
Katie(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: 427 Riverview Indemnity Agreement
Attachment(s): "427 Riverview Indemnity Agreement.docx"
Good Morning Anna,
 
Thank you for your patience as the City and County worked to draft the attached indemnity agreement. Given the novel nature of the
project and the complexities associated with the culvert, we had to expand fairly significantly upon your original draft, but the
outcome is an agreement that will ultimately allow the City to process your client’s application.
 
We would be happy to set up a time to meet with you and your client if you have any questions on the agreement, once you have
had a chance to review.
 
Thank you.
 

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
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INFRASTRUCTURE STUDY 

FOR 

* PACIFIC COVE MOBILE HOME PARK + 

WITHIN THE CITY OF CAPITOLA, CALIFORNIA 

Prepared for: 

HOUSING AUTHORITY OF THE 
COUNTY OF SANTA CRUZ 

Ifland Engineers, Inc. 
1100 Water Street 

Santa Cruz, CA 95062 

October 1997



Civil Engineering = 

Structural Design « 

Land Surveying »   

  

Development Planning ® 
  

October 20, 1997 : #97147 

Sue Hoge, Development Director 

Housing Authority of the County of Santa Cruz 
2160 41* Avenue 
Capitola, CA 95010-2060 

RE: Infrastructure Study 
Pacific Cove Mobile Home Park 

Capitola, CA 

Dear Sue: 

We have completed the study authorized by you on July 11, 1997 and hereby present it for 

distribution to those parties or agencies requesting the information. The study was performed by 
gathering recorded information in public records such as the County Surveyors Office, the 
Department of Public Works and utility companies. The site plan mapping was taken from aerial 

photographs and recorded survey maps. lt shows the basic street and mobile home space layout, but 
it was not intended that the plan represent an accurate dimensioned layout such as would be 
available if a field survey were mapped. 

The infrastructure data not available from recorded information was determined by field: observations 
that could be made without excavation of underground utilities. , 

The cost estimates for infrastructure improvements are based upon our experience over many years 
in the design of mobile home parks, and in more recent years, the reconstruction of infrastructure 

since many parks in Santa Cruz County are showing their age. The actual cost could vary from the 
estimate due to many variables associated with reconstruction of underground utilities. 

We trust this study serves its intended use. If you have questions regarding any of the information, 

please allow us the opportunity to clarify it for you. 

Sincerely, 

IFLAND ENGINEERS, INC. 

  

WAINalNDOCS199719714NCORRESPMHogaS101397.doc 
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PACIFIC COVE MOBILE HOME PARK 
  

The park is located between Capitola Avenue and Bay Avenue along what is kncwn as Noble 

Gulch. (The guich has been filled in). The City of Capitola owns the park in conjunction with 

a public parking lot. There are 41 mobile home spaces within the 4.27 acre site. This is an 
older park with most mobile homes small, old, and sub-standard, and there is no community 
room or clubhouse. The laundry/restroom building is in poor condition. The space separations 
(side yards) are not well defined, but it appears throughout the park that there are a number of 
setback violations whereby additions to the mobile homes are built on the space line with no 
setbacks. 

Its location is convenient for shopping and other services. A significant amount of natural 
vegetation surrounds the park, which presents a pleasing living environment. 

The existing infrastructure of the park is as follows: 

SANITARY SEWERS 
  

The park is served by the Santa Cruz County Sanitation District by means of a 12” main 
running through the site. This pipeline is a collection line serving a large area upslope from 

the park and is located within a 10 foot wide easement. It is unusual that this easement is not 
left open and clear of all structures for the maintenance of the sewer pipeline. (Some of the 
homes are no longer mobile.) If the pipe needed repair and replacement, many of the homes 
would need to be moved. Individual laterals from the main are extended to each space. 
Some spaces have vent pipes and some spaces do not have cleanouts at the utility islands, 
indicating an old outdated lateral system. 

Since there are no available plans which indicate the pipeline layout, the pipe size, the pipe 
material, or the slope of the pipe, it cannot be determine if the lateral system is in need of 
replacement. However, those spaces without cleanouts at the utility island should have 
cleancuts installed and all vent pipes removed provided that the mobile home has a vented 

system. 

WATER SUPPLY 
  

Water service to the park is provided by Soquel Creek Water District. The water district could 
not identify the service location due to the fact that the park service is tied into other services 
to City owned property. With no plans available, the pipe size, location, and materials could 
not be determined. The static pressure in the system is 50 pounds per square inch, which is 
more than adequate. lf the park were to change ownership, the water service would have to 
be separated from the existing service meter and a new service installed. 
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STORM DRAINAGE 
  

Prior to the construction of the park, Noble Gulch was a natural drainage channel. The gulch 

was filled in and a 72” diameter corrugated metal pipe was installed to carry the storm waters 
from the upper portion of Noble Gulch northeast of Bay Avenue to Soquel Creek. There are 
several grate-covered manholes along this pipeline which allow the surface run-off to enter the 
pipeline. Several small catch basins are located throughout the park to pick up drainage and 
transfer it to the underground system. The roadway appears to be adequately drained, but 
there is evidence that some of the parking areas alongside the homes do not drain weil. A. 

concrete swale is needed along the northerly side of the road to better control the run-off. 

A "walk-through” inspection was made of the 72” drain pipe. It is constructed in 20 foot 
sections with manholes located at all horizontal angle points except one. The pipe invert 
(interior bottom) shows signs of rusting at the section joints. This is common in metal pipe that 
has been in place for many years. However, it appears to be repairable and the sides and top 

of the pipe are in good condition. 

This pipeline is maintained by Santa Cruz County Drainage District Zone 5 and therefore 
should not be a cost to the park owner for repairs or replacement. 

There are areas around some of the individual parking spaces and raised decks that appear to 
lack adequate drainage. These areas should be observed during heavy rainstorms to 
determine the extent of regrading and/or repaving to establish proper slopes. 

STREETS 

The park is served by a single, central, private street 20 feet in width which is asphalt paved 
and in fair condition. The street provides access to both Capitola Avenue and Bay Avenue. 
Under current code requirements, a 20 foot wide roadway is not allowed; however, prior to 
1961, the required width was 15 feet. To the best of our knowledge, this park existed prior to 
1961. 

The parkina spaces alonaside the mobile home. in most cases, are in poor condition. The 
pavement is cracked and there is evidence of poor drainage. A concrete drainage swale is 
needed along the north side of the street from space 74 to 84. 

GAS SYSTEM 
  

The natural gas system was installed several years ago and is owned by Pacific Gas & Electric 
Company. The pipeline is along the central street with the meter at the front right corner of 
each mobile home. The system is in good condition and meets code requirements. 
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ELECTRICAL SYSTEM 
  

The electrical service to the main panel of the park is an overhead service and is located at the 
rear of the laundry building. The original service has recently been improved by installing 

additional power. Each space is individually metered with a 130 amp service. The route of the 
underground system is unknown. 

TELEPHONE SERVICE 
  

Telephone service is provided by Pacific Bell to each mobile home space. The route of the 

underground cable is unknown. 

CABLE TELEVISION 
  

Sonic Cable is provided at each mobile home space. The route of the underground cable is 
unknown. 

STREET LIGHTING 
  

There are existing light standards 6 feet in height with 60 watt incandescent lamps along the 

central roadway. Several additional lights need to be installed along the west end of the road 
to complete a consistent spacing. 
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Since this park is old and substandard with limited size spaces, it would be impractical to 
reconstruct the park to present day codes. The roadway would need widening and some 
spaces would need to be eliminated to allow for wider units. However, the life of the park 
could be extended for possibly another 20 years by making the following improvements. 

INFRASTRUCTURE IMPROVEMENT COST ESTIMATE 
  

1. Concrete Swale 1000 L.F. @ $15.00 ea. $15,000 

2. Parking Space Repair 40 @ $700.00 ea. 20,000 

3. Slurry Seal 30,000 S.F. @ $0.50 15,000 

4. Trash Enclosure Lump Sum 3,500 

5. Laundry Building Lump Sum 25,000 

6. Visitor Parking Lump Sum 5,000 

7. Reconstruct utility islands 41 @ $500.00 ea. 20,500 

8. New water service (1-1/2”) Lump Sum 14,950 

9. Additional street lights 3 @ $300.00 ea. 900 

ESTIMATED TOTAL $119,850 

NOTE: 

Since Ifland Engineers, Inc. has no control over the cost of labor, materials, or equipment, or 

over the contractors’ methods of determining prices, or over competitive bidding or market 
conditions, our opinions of probable project cost or consiruction cost provided for herein are 
made on the basis of our experience and qualifications and represent our best judgment as 
design professionals familiar with the construction industry; but Ifland Engineers, Inc. cannot, 

and does not guarantee that proposals, bids, or the construction cost will not vary from 
opinions of probable cost prepared by our firm. 
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CAPITOLA CITY COUNCIL ACTION MINUTES — JUNE 22, 2006 PAGE 3 

2. D. ORAL COMMUNICATIONS (Continued) 
  

  
2) Council Member Nicol commented on the condition of the Nobel Gulch storm 

drain and said Zone 5 is seeking bids for replacement of that storm drain due to its 
deterioration. 

  

ACTION: 

3) Council Member Nicol said he forwarded a letter from the Transit district 

regarding the bus stop located at 702 Rosedale. He said the property owner petitioned 
the Board to move the bench. The district is looking at the possibility of moving the 

bus stop toward Monterey Avenue. He asked if council members had any comments 

about placement of the bus stop. Public Works Director Jesberg commented on his 
review of the location and determined the bench was, in fact, on private property. He 
believes a bus stop could be located at Monterey Park. 

3) Council Member Harlan commented on a photo where a utility pole is located 

in the middle of the sidewalk and expressed her desire for staff to look at relocating 
such poles. 

4) Council Member Harlan attended the county mobile home committee and 

announced there is a vacancy on the committee. She informed the council she plans to 

include a pamphlet regarding mobile home rent control on the next agenda for council 

consideration. 

5) Council Member Arthur said he was at the beach all day Sunday, and he 
noticed that all the recycling cans were filled with garbage. He recommended 

labeling the cans that are for recyclable products. He suggested putting this on the 

Commission on the Environment agenda for consideration and recommendation to the 
council. He feels we need to take a look at this. 

6) Council Member Termini said last night was the first “Twilight Concert” of 
the summer, and he invited everyone to enjoy the music every Wednesday evening at 

Esplanade Park. He also said there is a new “Art at the Beach” program on the third 
Sunday on the month at Esplanade Park. 

7) Council Member Harlan asked if the council would be interested in having the 

Community Service Officers (CSO) remove real estate signs from public property on 

the weekend. She expressed concerns about signs blocking public sidewalks. 

E. Committee Reports/Appointments 
  

1) Appointment/Reappointment of Capitola Historical Museum Board of 
Trustee Members. [240-40] 

Council Member Termini moved, seconded by Council Member Arthur, to accept 
recommendation of the Capitola Historical Museum Board to reappoint Topsy Smalley and to 

appoint Cheryl Devlin to fill the expired terms on the Capitola Historical Museum Board for 

three (3) years, to expire the second Thursday in June 2009, and direct staff to continue 

recruitment for the remaining vacancy on the Museum Board. The motion carried on the 
following vote: AYES: Council Members Termini, Arthur, Harlan, Nicol, and Mayor 

Norton. NOES: None. ABSENT: None. ABSTAIN: None.
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County of Santa Cruz 
  

  

FLOOD CONTROL AND WATER CONSERVATION DISTRICT - ZONE 5 

70{°OCEAN STREET, ROOM'410, SANTA CRUZ, CA 95060-4070 
yest) 464-2160 (FAX (831),454-2385 TDD (831) 454-2123 

Al QA ret 

  

THOMAS L. BOLICH 
DISTRICT ENGINEER ¡ vy 1 

May 16, 2007 

STEVE JESBERG 
DIRECTOR OF PUBLIC WORKS 
City of Capitola 

420 Capitola Avenue 

Capitola, CA 95010 

SUBJECT: STORM.DRAIN REPLACEMENT, NOBLE GULCH TO BAY AVENUE 

IN CAPITOLA 

Dew sf ON 

As you may recall, the subject project was put out to bid last summer and received 

no bids. We advertised the project again in April 2007 and received four bids. The low bid was 

$669,166, and the other bids were in the amounts of $863,346, $933,125 and $940,940. Including 
contingencies, inspection, engineering, and overhead, the total cost using the low bid will be over 

$890,000. Available funding in the Zone 5 budget for this project is $523,000. This leaves a 
funding shortfall of $367,000. 

In order to award the contract, we are requesting that the City of Capitola contribute 
as much of the shortfall as possible, preferably at least half of the additional cost or approximately 

$180,000. We feel that this contribution is justified in as much as the project is within the city 
limits of Capitola and is necessary to protect the residence and the City park which are adjacent to 

the pipe. The park would not exist except for the fact that the pipe exists. The pipe was placed in 

what was once a continuation of the upstream gulch and backfilled to create what is now the park 
land. The requested contribution from the City is consistent with many other projects that are cost 

shared with Zone 5, the Redevelopment Agency, and private developers. It is rare in this day and © 

age that Zone 5 completely funds a drainage improvement project without contributions from other 

benefitting parties. 

We are reporting back to the Zone 5 Board on June 19, 2007, with recommendations 

on whether to award the contract. A commitment of funding from the City of Capitola will be 
necessary to proceed with the project now or in the future. In order to know what our 

recommendation to the Zone 5 Board will be, we would need a determination and commitment 

from the City of Capitola as soon as possible and preferably before June 7, 2007. 

If you have any questions, please don’t hesitate to call me at (831) 454-2160 

Yours truly, e 

IRALA 
THOMAS L, BOLICH 

RJF:mh Director of Public Works 

noblecostsharemh.wpd
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420 CAPITOLA AVENUE 

CAPITOLA, CALIFORNIA 95010 

TELEPHONE (831) 475-7300 

FAX (831) 479-8879 

  

- May 31, 2007 

Mr. Thomas Bolich 

Director of Public Works 

County of Santa Cruz 
701 Ocean Street, Rm 410 

Santa Cruz, CA 95060 

Subject: City of Capitola Contribution to the 
Noble Gulch Storm Drain Replacement Project 

Dear Tom, 

At their meeting last night the City Council for the City of Capitola chose not to 
participate in funding the Noble Gulch Storm Drain Replacement Project. The Council 
did not want to set a precedent of funding other agency projects and also believes that 
Zone 5 should seek other repair alternatives for this portion of pipeline. The Council also 
raised concern about the spread in the bids received and expressed concern over the 
likelihood of additional expenses once the project began. The City of Capitola and the 
County have a strong history of working together on projects of mutual benefit, and the 
Council is certainly interested in continuing this partnership where each agency pays for 
its share of the improvements, such as the Burlingame Avenue Sewer and Street 
Improvement Project and the 38% Avenue Sidewalk and Drainage Project. 

Regarding the Noble Gulch Pipeline, a lining project that adds structural strength to the 
pipeline, improves flow characteristics and repairs the leaks in the existing pipeline may 
be worth investigating. While we realize that the existing pipeline does not have the 
theoretical 100-year event capacity that your agency typically designs for, the long term 

history of this pipeline has no history of flooding and given the high price to replace it, a 

lower cost repair project may be worthwhile. . 

As always, I look forward to continuing our mutual cooperation on projects and services 
to the residents of the County and City. 

Yours truly, 

Steven E. Jesberg 

Public Works Director 

C: City Council
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BY THE DIRECTOR OF EMERGENCY SERVICES OF THE 

CITY OF CAPITOLA 

Proclamation of Existence of a Local Emergency , 

WHEREAS, Municipal Code Section 8.08.050 empowers the Director of Emergency Services for 

the City of Capitola to proclaim the existence of a local emergency when said City is affected or likely to 

be affected by the existence of disaster or extreme peril which is, or is likely to be, beyond the control of 

the services, personnel, equipment and facilities of this City, requiring the combined forces of other 

political subdivisions to control; and 

WHEREAS, the Director of Emergency Services does hereby find: 

That conditions of extreme peril to the safety of persons and property have arisen on March 24, 

2011, at approximately 4:00 p.m., within said City of Capitola as a result of the overflowing of Nobel 

Creek, thereby causing major damage to the Pacific Cove Mobile Home Park and threatening and 

damaging public and private properties to many areas within the City of Capitola. 

That the aforesaid conditions of extreme peril warrant and necessitate the proclamation of the 

existence of a local emergency; 

That the City Council of the City of Capitola is not in session. 

NOW, THEREFORE, BE IT HEREBY PROCLAIMED that during the existence of said local emergency 

the powers, functions, and duties of the Director of Emergency Services and the emergency organization 

of the City of Capitola, Santa Cruz County, California, shall be those prescribed by State law, by 

ordinances and resolutions of the City; and 

iT IS FURTHER PROCLAIMED AND ORDERED that said local emergency shall be deemed to 

continue to exist for a period of seven days and shall thereupon terminate unless this proclamation is 

ratified and continued in effect by the City Council of the City of Capitola. 

    

aba y “JAMIE” GC GOLDSTEIN 
Breas r of Emergency Services 

ity of aie Santa Cruz County | 

P:\City Clerk\Emergency - Disaster\Capitola Proclamation of Local Emergency_3-24-11.docx



EXHIBIT 39



7646 

COPY = 1 RESOLUTION NO. 3863 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CAPITOLA 
DECLARING THAT AN EMERGENCY CONDITION CONTINUES TO EXIST 

AS A RESULT OF THE PROCLAMATION OF EXISTENCE OF A LOCAL EMERGENCY 
ISSUED BY THE DIRECTOR OF EMERGENCY SERVICES ON MARCH 24, 2011 

PERTAINING TO NOBLE GULCH CREEK PIPELINE FAILURE AND SUBSEQUENT 
FLOODING OF PACIFIC COVE MOBILE HOME PARK, CITY HALL AND CAPITOLA VILLAGE 

WHEREAS, on March 24, 2011, the Director of Emergency Services of the City of Capitola 

issued a Proclamation of Existence of a Local Emergency, attached hereto as Exhibit A, finding 
that conditions of extreme peril to the safety of persons and property arose within the City of 
Capitola as a result of a break in a storm drain pipe located in the Pacific Cover Mobile Home Park, 

thereby causing major damage to Pacific Cove Mobile Home Park and threatening and damaging 
public and private properties to many areas in the City Capitola; and 

WHEREAS, said Proclamation was sent to the County of Santa Cruz Office of Emergency 
Services and the City requests that the County issue Proclamation of Existence of a Local 
Emergency and transmit said Proclamations to the State of California; and 

WHEREAS, significant precipitation on the morning of March 26, 2011, resulted in a 

subsequent collapse of the Noble Gulch Creek culvert which caused additional significant flooding 
damage to Pacific Cove Mobile Homé Park, Capitola City Hall, Police Department and Museum, 
and to private properties within the Capitola Village and properties along Soquel Creek: and 

WHEREAS, pursuant to Public Contract Code Section 22050, the governing body shall 
initially review the emergency action not later than seven days after the action to determine, by a 
four-fifths vote, that there is a need to continue the action; and 

WHEREAS, the local.emergency continues to exist and action continues to be necessary to 
abate all dangerous conditions relating to the safety of persons and property, based on the 
Proclamation of Existence of Local Emergency, as defined at California Public Contracts Code 
Section 1102; and 

WHEREAS, pursuant to Public Contracts Code Section 22050 a governing body may in the 
case of an emergency, pursuant to a four-fifths vote, repair or replace a public facility, take any 

directly related and immediate action required by the emergency, and procure the necessary 
equipment, services, and supplies for those purposes, without giving notice for bids to let contracts. 

NOW, THEREFORE, BE IT HEREBY RESOLVED that the City Council of the City of 
Capitola hereby finds and declares that a local emergency continues to exist in the City of Capitola 
pursuant to the Proclamation of Existence of Local Emergency issued by the Director of 
Emergency Services on March 24, 2011, and as defined at Public Contracts Code Section 1102, 

and that pursuant to Public Contracts Code Section 22050 (2), the emergency must be addressed 
expeditiously so as not to permit a delay which would result from a competitive solicitation for bids, 

and that this action is therefore necessary to timely respond to the local emergency. 

BE IT FURTHER RESOLVED that the City Manager is hereby authorized to order any 
action pursuant to this local emergency pursuant to Public Contracts Code Section 22050 (2)(b)(1).
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BE IT FURTHER RESOLVED that the City Manager shall report to the City Council at each 

subsequent regularly-scheduled City Council meeting the progress made in addressing this local 
emergency and the City Council must affirm the continuing work on this emergency with a four- 

fifths approval until such time as the emergency situation has been abated: as determined by the 
Director of Emergency Services pursuant to Public Contracts Code Section 22050 (3)(c)(1). 

BE IT FURTHER RESOLVED that the City of Capitola requests that the County of Santa 
Cruz issue a Proclamation of Existence of a Local Emergency and transmit said Proclamations to 
the State of California, Office of Emergency Services and the Governor of the State of California. 

| HEREBY CERTIFY that the above and foregoing resolution was passed and adopted by 
the City Council of the City of Capitola at an Emergency Meeting held on the 27" day of March, 

_ 2011, by the following vote: 

AYES: Council Members Harlan, Termini, Nicol, Storey, and Mayor Norton 

NOES: None 

ABSENT: None 

ABSTAIN: None 

DISQUALIFIED: None 

SS, 
Dennis R. Norton, Mayor 
  

ATTEST: 

e Bera me 
Pamela Spening eninger, City Clerk 
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EXHIBIT A 

BY THE DIRECTOR OF EMERGENCY SERVICES OF THE 

CITY OF CAPITOLA 

Proclamation of Existence of a Local Emergency 

WHEREAS, Municipal Code Section 8.08.050 empowers the Director of Emergency 

Services for the City of Capitola to proclaim the existence of a local emergency when said City is 

affected or likely to be affected by the existence of disaster or extreme peril which is, or is likely to 
be, beyond the control of the services, personnel, equipment and facilities of this City, requiring the 

combined forces of other political subdivisions to control; and 

WHEREAS, the Director of Emergency Services does hereby find: 

That conditions of extreme peril to the safety of persons and property have arisen on March 

24, 2011, at approximately 4:00 p.m., within said City of Capitola as a result of the overflowing of 

Nobel Creek, thereby causing major damage to the Pacific Cove Mobile Home Park and 

threatening and damaging public and private properties to many areas within the City of Capitola. 

That the aforesaid conditions of extreme peril warrant and necessitate the proclamation of 
the existence of a local emergency; 

That the City Council of the City of Capitola is not in session, 

NOW, THEREFORE, BE IT HEREBY PROCLAIMED that during the existence of said local 
emergency the powers, functions, and duties of the Director of Emergency Services and the 
emergency organization of the City of Capitola, Santa Cruz County, California, shall be those 
prescribed by State law, by ordinances and resolutions of the City; and 

IT IS FURTHER PROCLAIMED AND ORDERED that said local emergency shall be 
deemed to continue to exist for a period of seven days and shall thereupon terminate unless this 
proclamation is ratified and continued in effect by the City Council of the City of Capitola. 

Date: March 24, 2011 Original signed by Benjamin “Jamie” Goldstein 
BENJAMIN “JAMIE” GOLDSTEIN 
Director of Emergency Services 
City of Capitola, Santa Cruz County 

    

This is to certify that the above and foregoing is 
a true and correct copy of Resolution No. 3863 
passed and adopted by the Capitola City Council 
at an Emergency Meeting held on the 27" day of 
March, 2011. : 

, MMC 
  

Pamela Greghinger, City/Glerk



EXHIBIT 40



By By SHANNA MCCORDSHANNA MCCORD | Santa Cruz Sentinel | Santa Cruz Sentinel

PUBLISHED: PUBLISHED: March 26, 2011 at 2:34 PM PDTMarch 26, 2011 at 2:34 PM PDT

CAPITOLA –Torrential rain early Saturday brought flash flooding to this quaintCAPITOLA –Torrential rain early Saturday brought flash flooding to this quaint

Mediterranean-style village, with water 2 to 3 feet high rushing over streetsMediterranean-style village, with water 2 to 3 feet high rushing over streets

and sidewalks, pouring into shops and damaging homes along Soquel Creek.and sidewalks, pouring into shops and damaging homes along Soquel Creek.

The flood was caused by an overwhelmed drainpipe in Noble Gulch CreekThe flood was caused by an overwhelmed drainpipe in Noble Gulch Creek

that runs under Pacific Cove Mobile Home Park to the ocean — a pipe thatthat runs under Pacific Cove Mobile Home Park to the ocean — a pipe that

had collapsed during Thursday’s storms.had collapsed during Thursday’s storms.

Although the pipe had been cleared by Friday, Saturday’s downpour quicklyAlthough the pipe had been cleared by Friday, Saturday’s downpour quickly

returned the creek to flood stage. Gushing water covered the village by 8:30returned the creek to flood stage. Gushing water covered the village by 8:30

a.m.a.m.

“This is a repeat of Thursday,” said Steve Jesberg, the public works director.“This is a repeat of Thursday,” said Steve Jesberg, the public works director.

“The pipe was not able to keep up with the water flow.”“The pipe was not able to keep up with the water flow.”

Capitola police and fire officials evacuated the village and closed roads to carsCapitola police and fire officials evacuated the village and closed roads to cars

and pedestrians while business owners assessed damages and tried to mopand pedestrians while business owners assessed damages and tried to mop

up what they could.up what they could.

Atilla Ozberk, who owns Nazar Turkish Imports, stood in his shop in theAtilla Ozberk, who owns Nazar Turkish Imports, stood in his shop in the

Mercantile Building on San Jose Avenue with muddy water up to his ankles.Mercantile Building on San Jose Avenue with muddy water up to his ankles.

NEWSNEWS

Capitola Village flooded forCapitola Village flooded for
second time in three dayssecond time in three days

6/27/25, 1:19 PM Capitola Village flooded for second time in three days – The Mercury News

https://www.mercurynews.com/2011/03/26/capitola-village-flooded-for-second-time-in-three-days/ 1/15

https://www.mercurynews.com/author/shanna-mccord/
https://www.mercurynews.com/news/


    

‘Capitola Releases Findings on What Caused Village Flood 
Old Corrugated Steel Pipe Blamed for Rupture Gs! 5: 9 A 

by Mary Bryant Evo AS 
requires a bit longer explanation. 

On Mar. 24, after a month of rain, 

storm clouds dumped what was equiva- 
lent to a 25-year flood on the county — 
meaning a lot more water ran off from 

lion in expenses to the city — or eventual- 
ly Capitola’s insurance fund if the state 
and federal governments don’t help. 

The stretch of storm drain, about 72 
inches in diameter, has cost the city 

  

he rupture of a nearly 50- 

year-old corrugated steel pipe 

carrying storm water under 
Capitola’s Pacific 

Mobile Home Park was most 
likely the cause of two days of flooding in 
the Village that has left some businesses 
closed, park owners worried about the 
future, and others facing major renova- 
tions. These include more than $1 mil- 

    

  

Pp e «¥ from page 1 

watched the water collect at 
the culvert from his property 
next door. 

As usual in a big storm, 
debris collected at the culvert 
grate, which Tessen attempted 
to clear until the water — 
which he estimated to be 
some 22 feetideep — caused 
him to seek dry ground. 

While he was concerned 
about the culvert backing up, 
he wasn't aware of any prob- 
lems looming in the Village. 
He was more alarmed about 
what might happen closer to 
home. 

“When it rains heavily, the 
water runs over the curb and 
comes into my garage,” he said. 

Engineers from URS Cor- 
poration, under contract with 
Capitola, inspected the bro- 
ken pipe after the flood, the 
Noble Gulch culvert and the 
entire line that empties finally 
to Soquel Creek. 

They believe that the junc- 
ture between the 72-inch con- 
crete pipe and the corrugated 
metal pipe installed under the 
Pacific Cove Mobile Home 
Park in 1963 is where the 
break occurred. 

The concrete pipe had 
been repaired by workers 
installing a sleeve inside the 
pipe, shoring up any areas 
that had eroded over time 

Cove 

and allowing soil to seep into 
the drain pipe. 

This is done to prevent the 
pipe from collapsing and rup- 
turing. It is also necessary to 
avoid sink holes from occur- 
ring above ground. 

Many people involved in 
the flood inquiry knew where 
the pipe broke before the 
report; however, why was the 
more pressing question. 

The engineers think that 
debris travelling along the 
pipe at rushing speeds caught 
the edge of the corrugated 
metal at the junction with the 
concrete, pulled and bent the 
edge of the pipe inward, caus- 
ing the water to escape at the 
juncture seam. 

At that point, the entire 
corrugated pipe separated 
from the concrete pipe carry- 
ing the storm runoff from 
upstream. 

It wasn’t long before the 
soil that buried the pipe 
washed away. A mobile home 
and pavement above the pipe 
then fell into the sink hole 
created when the soil was 
washed downstream, and the 
water began gushing through 
the city’s parking area and 
onto Capitola Avenue. 

Two days later the same 
flood repeated, except with 
much more disastrous results. 
Instead of the break occur- 
ring as the storm was clearing, 
the water rushed from the 

  

about $750,000 to repair, again likely cov- 
ered by the city’s insurance fund that is 
shared with other municipalities. 

These conclusions are part of a 
recently released report prepared for the 
city’s public works director. 

Exactly why did the pipe fail? That 

mountains than in a typical storm. 
That massive volume of water collect- 

ed in the Noble Creek Gulch culvert 
nearby to the mobile home park. 

Capitola resident Richard Tessen 

  

exposed pipe immediately 
and lasted six hours before 
that storm was exhausted. 

Who Was Responsible? 
Capitola owns the Pacific 

Cove Mobile Home Park. 
However, the city didn’t devel- 
op the park. 

Dan Hill is Santa Cruz 
County’s assistant public 
works director. He said, and 
Capitola’s Public Works Direc- 
tor Steve Jesberg agrees, that 
the pipe under the mobile 
home park is not part of an 
easement, and general think- 
ing would suggest that it 
belongs to the. property 
owner. In this case, the city. 

A similar concern is playing 
out at the Snug Harbor 
Mobile Home Park in Live 
Oak, where the property 
Owner is responsible for 
replacing a similarly aged   

continued on page 9- 

storm pipe. 

Are there circumstances in 
which the rupture could have 
been avoided? 

Tessen believes if the grate 
had been kept clear of debris 
that the pipe downstream 
might not have ruptured. 

The day of the first storm 
Tessen called Hill’s department 
for a maintenance crew as well 
as the city’s public works agency. 

Eventually, as the water kept 
getting higher and he couldn’t 
clear a rubbish container from 
the grate, he dialed 9-1-1. 

Only the police showed up. 
He said he appreciated the 
attention, but that officers 
weren’t able to clear the 
obstruction. 

Who should have helped? 
The county’s Hill said that his 
crew should have responded if 
called, and available, but he did- 
n't know the circumstances of 
the incident and couldn't 
answer if the call was received or 
his crew dispatched. 

“He’s right to call us. ... We 
want to know about it,” Hill 
added. 

Tessen said that he left the 
area for a while and when he 
returned the rubbish bin was 
gone. Could someone have 
come by and removed the 
bin? He isn't completely sure. 
He's just certain he doesn't 
want to experience the results 
of a 100-year storm, since the 
culvert is only designed for a 

  
10-year event. 

What's Next? 
For Capitola's part, Jesberg 

says that the pipe is complete- 
ly repaired and now even fea- 
tures a manhole to allow 
future inspections. 

Should the pipe be made 
bigger for bigger storms? 

Because the final section of 
the storm pipe runs under the 
Riverview Avenue develop- 
ment and into Soquel Creek, 
installing a biggér pipe would 
be very expensive. This leg of 
the pipe is also concrete, and 
is likely to last longer than the 
corrugated metal pipe that 
was under the Pacific Cove 
Mobile Home Park. 

Hill said chasing the rare 
storm events can be nearly 
impossible. 

“Theoretically, there’s 
always going to be some storm 
out there that’s going to be 
bigger,” he said. 

The question of who’s 
going to pay for the replace- 
ment remains. The county has 
written the city a letter saying 
that the county isn’t responsi- 
ble. However, Hill acknowl- 
edges that talks are presently 
ongoing to determine who 
will pay what. 

“We’ve been exchanging 
documents,” Hill said. “At this 
time, we feel it’s the city’s 
responsibility. [But] we’re 

talking.” m 

www.ThePost.US.com ° May 31, 2011 -9.
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Greeninger, Pam 
  

From: 
Sent: 
To: 

Ce: 

Subject: 

Council Members — 

Goldstein, Jamie 
Wednesday, March 30, 2011 3:59 P 
City Council 
Barisone, John 
FW: Disaster Response Summary 

First, | want to apologize for not getting this out the last couple days. Things have been so fluid, every time | worked up 

a status report, things changed. | am working closely with the Mayor, and plan to continue to do so as we respond to 

the pipe failure and ensuing flood. 

Second, here is where we stand financially. Please note the Emergency Reserve Fund starts with a $627,100 balance, 

Given the unknown responsibility for the pipe (Zone 5 or City), it is not known who will ultimately pay for the costs to 

repair the pipe. Also, given the County’s disaster declaration, it is possible some of the emergency reserve expenses 

could be repaid. 

  

  

  

  

  

  

      

Project Current Source* 

Estimate 

| Pipe rupture repair . S 500,000 | Unknown 

PD repair/relocation S 350,000 | Insurance 

Overtime $ 18,000 | Emergency Reserves 

Debris removal $ 32,000 | Emergency Reserves 

Emergency mutual aid S 25,000 | Emergency Reserves 

Other S 10,000 | Emergency Reserves       

Public Works 

e URS onsite conducing engineering studies. 

e Anew pipe is on order with delivery soon, today or tomorrow. 

e Sink holes are being addressed 

e The drain pipe from failure to creek has been inspected today. - 

e Mud is being stored at Grimes property 

e Mud stored at Jade Street park will be removed soon 

e Conservation Corp crews cleaned up Pac Cove, looking into other tasks for them in the Village as necessary. 

e PG&E working to restablish electrical and gas to Pac Cove MHP. No ETA yet. 

e Sanitation-Sewer installed Pac Cove bypass to facilitate drain pipe repairs. 

e Soquel Creek Water District has confirmed drinking water quality in Pac Cove. 

e Fence for Pac Cove entry delivered yesterday, private security dismissed. 

e Infrastructure expert/engineer is being hired to give costs to fix Pac Cove, both short and long term 

Police Department 
e New parking permit process has been implemented. PD will monitor and suggest refinements as businesses 

open. 

e Modular building installation progressing, power up today. 

e Sewer will be hooked up to modular buildings



Repairs to Police Station beginning, asbestos found in sheet rock of the building, will require abatement. 

More parking signs going up 

Assistant to the City Manager 
Established volunteer list to help with cleanup — assigned to Michele to coordinate 

Pac Cove residents all currently housed. . 

Kim Hogen, Toni Castor and Gayle Ortiz are coordinating meals for the displaced residents — lunch and dinner 

every day. 

The American Red Cross has a case file on every displaced person and is evaluating their individual needs every 

3 days. Such needs include counseling, doctors appointments, transportation, storage, clothing — just about 

anything you can think of the Red Cross is there working individually. 

Community Development 
Environmental Health will be contacted concerning issues. 

Building has completed visual inspection of all coaches in park, 9 red tagged. Results of his inspection being sent 

to residents today. 

Letter to residents today advising them of infrastructure study, and Council consideration of options at a meeting 

in April. 

PIO work is ramping down 

Coordinating work of the City’s Village liaisons: Toni, Lonnie and Kelly, 

Will continue to work press releases addressing the pipeline failure. 

Finance 

Tracking all related costs — will prepare email updates for CM 

Contacting Insurance Adjuster’s International references. 

City Manager 
Inspected Castle coaches with Building owned by Keh for possible temporary housing. 

County disaster declaration complete 

Jamie Goldstein 
  

City of Capitola 

City Manager 

(831) 
(831) 

475-7300 office 

475-8879 fax
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Greeninger, Pam 

From: Goldstein, Jamie 
Sent: Thursday, April 07, 2011 4:51 PM 
To: All Employees 
Subject: Flood Inquiries 

City Staff - 

in the upcoming weeks and months, the City is anticipating a variety of inquiries about the cause of the pipe failure, who 

is responsible, and other questions. Many answers are not known today and some may never be known. 

As you have probably heard, there are a variety of personal opinions being shared in the community. | have asked Lisa 

Murphy to be the point of contact for these type of questions. Please direct any phone or other related inquires to her . 

and she will provide answers as information becomes available. 

| again want to express a deep appreciation for all of the work done and will be done in the upcoming weeks to put 

things back together. 

Thank you, 

IG 

Jamie Goldstein 

City of Capitola 

City Manager 

(831) 475-7300 office 

(831) 475-8879 fax 
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420 CAPITOLA AVENUE 

CAPITOLA, CALIFORNIA 95010 

TELEPHONE (831) 475-7300 

FAX (831) 479-8879 

  

June 10, 2011 

Mike Dayton, Acting Secretary 
California Emergency Management Agency 

3650 Schriever Ave. 

Mather, CA 95655 

Subject: March 2011 Storms 
Disaster Assistance 

Dear Mr. Dayton: 

The City of Capitola, located in Santa Cruz County, suffered significant damage during the two 
storms that swept through the region on March 24, 2011 and March 26, 2011. On March 24, 

2011 as a direct result of the 25-year storm, a 72-inch storm drain failed resulting in flows 
daylighting and flooding the Pacific Cove Mobile Home Park, Capitola Village, and the Capitola 
Police Department. The mobile home park and police department were evacuated and 

businesses and residences in the Village impacted. Emergency crews immediately began 
cleanup and repairs to the failed pipeline, removing failed pipe and debris from the open channel 
in preparation for the small storm forecast for March 26", Despite these efforts, the storm runoff 

on March 26" quickly overwhelmed the open channel and the same areas flooded again. 

The City of Capitola responded without hesitation in both instances to protect life and property 
and engaged in a coordinated disaster response. Construction crews were hired to work around 

the clock to repair the failed pipeline, other contractors were hired to provide refuse disposal of 

flood damaged material from buildings, repeatedly clean the streets of mud, dust and debris, and 

other required responses. Residents of the evacuated mobile home park were housed in a joint 
effort funded by the Red Cross and the City of Capitola. The Capitola Police Department was 
relocated to temporary trailers to allow repairs to the Police Station. All told, the City has 

incurred approximately $1 million in costs and has projected costs that may add another $1 

million to the total response and repair. 

The City of Capitola is a small city with an annual operating budget of $12.5 million. The city 
has exhausted its entire Emergency Relief Fund and Contingency Fund to cover the costs of the 
March storms. The City is considering a new fiscal 2011-12 budget that must choose between 

cutting services or replenishing our reserves. The City has been working with our insurance 

agents to determine what coverage is available, but it is apparent that much of response costs will 

not be covered.



The City of Capitola depends on the disaster relief typically provided by CalEMA and FEMA to 

assist us in being able to respond during events beyond our control. We strongly encourage both 
agencies to act in accordance with State and Federal guidelines and make the findings necessary 
to assist local agencies impacted this disaster. 

We are enclosing a few photos of the floods that occurred in March. Should you have any 
questions regarding the City’s damages or disaster response please do not hesitate to contact 

myself or our Public Works Director, Steven Jesberg at 831-475-7300. 

Sincerely yours, 

     amie Goldstein 

City Manager 

Attachments 

Cc: Congressman Sam Farr 

Assemblymember Bill Monning 
Susan Mauriello, Santa Cruz County CAO 
Capitola City Council ,
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Approved 01/14/2020 
Board of Supervisor 

DOC-2020-44 

COOPERATIVE AGREEMENT AND RESERVATION OF RIGHTS BETWEEN THE 
CITY OF CAPITOLA, THE SANTA CRUZ COUNTY FLOOD CONTROL AND 
WATER CONSERVATION DISTRICT, AND THE COUNTY OF SANTA CRUZ 

THIS COOPERATIVE AGREEMENT AND RESERVATION OF RIGHTS is made and 
entered into on the date by which it has been executed by and between the City of Capitola, a 
municipal corporation ("City"), the Santa Cruz County Flood Control and Water Conservation 
District (“District”), and the County of Santa Cruz (“County”), with reference to the Recitals set 
forth below. City, District, and County may be referred to herein individually as a “Party” and 
collectively as the “Parties.” 

RECITALS 

WHEREAS, in 1949, the City was incorporated in Santa Cruz County. 

WHEREAS, in 1955, the State of California created the District for purposes of controlling, 
diverting, and disposing of flood waters in Santa Cruz County. The District has the statutory power 
to create “zones” wherein property owners in a set locality are taxed to create a local fund to 
construct and maintain specific drainage facilities. 

WHEREAS, the District is a legal entity that is separate and distinct from the County. 

WHEREAS, in 1969, the District created Zone 5 to cover 8.75 square miles within the 

County, including in Live Oak, Capitola, and Soquel. Zone 5 facilities include certain ditches, 
culverts, pipes, and water storage basins. 

WHEREAS, the District and the City have a dispute as to whether and to what extent the 
District or the City have legal control over or responsibility for certain drainage facilities that exist 
in the City. Moreover, the County contends that it has no responsibility for flood control within 
the City. 

WHEREAS, Noble Creek is a natural watercourse that runs through the County until it 
reaches the City; it thereafter continues through the City, draining into Soquel Creek and flowing 
on to the Pacific Ocean. The creek consists of both natural channel and piped sections. The creek 
runs through a portion of natural channel before it gets to Noble Gulch Park, a city park adjacent 
to Bay Avenue. There, the creek is diverted underground through a series of corrugated metal 
pipes and concrete box culverts. 

WHEREAS, the Parties recognize that critical system improvements may be required to 
maintain adequate storm drainage systems throughout the District, including within the 
geographical boundaries of the City. 

WHEREAS, the Parties recognize and acknowledge that concerns about potential liability 
for the failure of storm drainage systems throughout the City and District and uncertainty as to 
whether the City or District is legally responsible for the maintenance thereof could operate as a 
disincentive to the City or District to undertake maintenance or repair of certain facilities, and that 

ae 1 
: Ja [4
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this is particularly a concern if maintenance or repair could later be used as evidence of “ownership 
and control” for purposes of establishing liability for the future failure of said facilities. 

WHEREAS, the Parties now wish to wark cooperatively toward an approach that facilitates 
completion of necessary storm drain and flood control system improvements and maintenance 
projects in the City, while preserving their respective rights as (o whether the City or the District 
bears ultimate legal responsibility or liability for damages or joss caused by potential failure of 
such facilities. 

TERMS OF AGREEMENT, 

NOW, THEREFORE, in light of the foregoing Recitals, and in consideration of the mutual 
promises. covenants, and stipulations hereinafler contained, the Parties agree as follows: 

SECTION 1 
CITY/DISTRICT FUNDING FOR INSPECTION 

Within six months of the effective date of this agreement, the City and the District will 
joinily fund an inspection of the corrugated metal pipe carrying Noble Creek under the former 
Pacific Cove Mobile Home Park to identify any necessary maintenance issues, The consultant 
engaged 10 perform such inspection shall be jointly selected by the City and the District. The 
consultant shal] be engaged by the City Atlomey’s office and all information obtained from said 
ingpeotion shall be treated by the Parties as confidential attorney work product. Upon completion 
of the inspection, @ copy of any concluding report shall be delivered to and maintained by the 
respective legal counsel for the Parties. 

  

SECTION 2 
FUNDING COOPERATION 

On or after the effective date of this Agreement, the City and the District will work 

cooperatively toward identifying and pursuing sources of funding for any necessary 
repairs/replacements/maintenance of storm drain infrastructure within the City, including but not 

limited to that identified in the inspection referenced in Section 1. Future actions could include, 

for example, jointly or individually applying for grants or loans, or cooperating in the 
establishment of an assessment district or some other financing mechanism. Nothing herein shall 

obligate any Party to complete any future actions or work whatsoever. 
   

SECTION 3 
RESERVATION OF RIGHTS 

The Parties agree that neither the terms of this Agreement, nor any activity undertaken by 
the City or the District 10 implement this Ageeement, may be utilized by any Party against another 
as evidence of ownership, control or responsibility for purposes of establishing liability. “Activity 
undertaken by the City or the District to implement this Agreement” includes, but is not limited 
to, emergency responses during rain events and any activities to maintain drainage infrastructure 
of disputed ownership within the boundaries of the City, performed by City or District personnel,

CAP111_PRA_0000389



provided that notice of maintenance work shall be given before the activity begins and notice of 
emergency responses shall be given within a reasonable time after the work occurs, and provided 
the Party engaging in the activity shall indenmily the other Parties from any claims or liability to 
the extont arising from the performance of the activity. Moreover, the Parties agree that they are 
prohibited from using this Agreement or apy actions completed to implement it as proof or 
evidence that any Party has a duty or responsibility 10 maintain or replace any drainage 
infrastructure in the City. Each of the Parties expressly reserves its rights Lo introduce any other 
evidence, including evidence of its or any other Parties’ actions or activities, prior or subsequent 
10 the term of this Agreement, in order to establish another Party’s liability, or its non-li 

    

  

SECTION 4 
MISCELLANEOUS PROVISIONS 

A. Complete Agreement. This Agreement, along with any attachments, is the full and 
complete integration of the Parties’ agreement with respect to the matters addressed herein and 
supersedes any previous written or oral agreements between the Parties with respect to the matters 
addressed herein. 

B. Severability. The unenforceability, invalidity, or illegality of any provision(s) of 
this Agreement shal] not render the other provisions unenforceable, invalid, or illegal. 

C. Waiver. Waiver by any Party of any portion of this Agreement shall not constitute 
a waiver of the entire Agreement. 

D. Venue. Governing Law, and Jurisdiction. ‘The law of the State of California shall 
govern this Agreement. In the event that a Party to this Agrcement brings any action against 
another under this Agreement. the Parties agree that trial of such action shall be vested exclusively 
in the state courts of California in the County of Santa Cruz or in the United States District Court 
for the Northem District of California. 

   

E, Amendments. This Agreement may be amended only by mutual written agreement 
executed by duly authorized representatives of all Parties.    

F. Term. The Parties agree that the term of this Agreement is 7 years. However, in no 

case shall the expiration of this Agreement’s term allow any Party to introduce any activity 
undertaken by the City or the District during the effective term of this Agreement to effectuate its 

purpose as evidence of ownership, contro! or responsibility for purposes of establishing liability 

G. Notices. Notices required under this Agreement shall be deemed fully given if they 
are sent via regular U.S. mail, and addressed to the respective Party as follows 

city: COUNTY: 
City of Capitola Santa Cruz County 
Jamie Goldstein, City Manager Attention: County Administrative Officer 
420 Capitola Avenue 701 Ocean Street, Suite 520 
Capitola, California 93010 Santa Cruz, California 95060
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DISTRI 

Samta Cruz County Flood Control 

& Water Conservation District, Zone 5 

Attention: District Engineer 
701 Ocean Street, Room 

Santa Cruz, California 95060 

  

H. Contract Construction. Each Party acknowledges that it has reviewed this 
Agreement and that the nonnal rules of construction to the effect that any ambiguities are to be 
resolved against the drafting party shall not apply to the interpretation of this Agreement, 

J. Counterparts. The Parties may exceute this Agreement in two or more counterparts, 
‘which shall, in the aggregate, be deemed an original but all of which, together, shall constitute one 
and the same instrument. 

‘This AGREEMENT is effective as of the date last written below 

Dated: 6 2eliy CITY OF CAPITOLA 

By. 

/ Jami Goldstein 
ity Manager 

Dated: (2/1, COUNTY OF SANTA CRUZ 

  

‘arlos Palacio: 
County Administrative Officer 

Dated: ene ee SANTA CRUZ COUNTY FLOOD CONTROL & 
WATERS JON DISTRICT 

   
    Rydiv Coonerty 
Chairperson, Zone 5
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Approved As To Form: 

cos AE 

  

Reed “ae 
Deputy City Y hen 

dstidgl.   

pisa Legal Counsel 

  

Jasón M. Heath 
Chief Assistant County Counsel 
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Approved As To Form: 

        

   

Chl) Reed Gall6gly a 
Deputy City Ahoy Chief Assistant County Counsel 

   
Le 

istiet Legal Counsel
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CAPITOLA CITY COUNCIL 
AGENDA REPORT 

  

MEETING OF JUNE 27, 2019 

FROM: Public Works Department 

SUBJECT: | Consider an Agreement between the City of ( —_itola, the County of Santa Cruz 

and Zone 5 of the Santa Cruz County Flooc _ dntrol and Water Conservation 

District Regarding Repairs and Maintenance o' _—srious Storm Drain Systems 

  

RECOMMEND 
Dariaths wf Sal 

on C 

BACAGRKUUN 

City of Capitol: 
“ie attached cooperative agreement between the parties has been prepared to allow each 

jlency the opportunity to study, maintain, and respond during emergencies to the various 
Raman member olan ttl mek mei mle mn atiannn bhatannm sin nel bas ban Atlan Rahs an nanan Af Alen nurnklaian 

Z. Facilitates opportunities to identity and pursue tunding tor improvement and repairs of 
storm drainage systems. 

TT TT ET 

Prior to this agreement botn parties nave been nampered in their ability to take the actions 

spe_. 

the c| 

provic_ ._..5 --.... 
ee eee eee ee eee 

FISCAL IMPACI: Ihe only direct cost of approving this agreement would be the cost share for 

__ ost the ..-,--o-.. 2. ne ee ee eee epee epee re eee 
RAR AAN mrt mms - ppb. — 8b Ml Le ee OL) aA 

  

  
9.D 
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Zone 5 Maintenance Agreement 

June 27, 2019 

1. Cooperative Agreement with County 

Report Prepared By: Steve Jesberg 
Public Works Director 

{N- 
Sidstein, City Man oO =
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COOPERATIVE AGREEMENT AND RESERVATION OF RIGHTS BETWEEN THE 

CITY OF CAPITOLA, THE SANTA CRUZ COUNTY FLOOD CONTROL AND 

WATER CONSERVATION DISTRICT, AND THE COUNTY OF SANTA CRUZ 

THIS COOPERATIVE AGREEMENT AND RESERVATION OF RIGHTS is made and 

entered into on the date by which it has been executed by and between the City of Capitola, a 
municipal corporation ("City"), the Santa Cruz County Flood Control and Water Conservation 

District (“District”), and the County of Santa Cruz (“County”), with reference to the Recitals set 
forth halaw, City Tyictriet and Canty maw he refarrad ta harain individually ac a “Party?” and 

CC 
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WHEREAS, the District is a legal cuury ua 1s separate and distinct from the County. 

WIIDCDKDAD, Ul LYUY, WIS VWISUILL LLEALOU ZULIG 9 WW OCUVEL O./ 9 SYyUalE miles within the 

. amnty meluidina in Tiave Qalek Canitala and Ganiel Fane 4 farilitiac inchide crartain ditcrhac 

my Wily. 

WIIDIND/D, LIC Faluos LOUURIIZY Ullal ULILIVG! SYSLOLIL MMPDIUVOLUICLIUS dy US LOYULLoOU LU 

untain adannuata ctarm drainane avetamea thranahant the Wietrict inelidina urithin the 

“'SHIVCLILIVE LU LUO WILy UL LJISUTUL LU ULLUCLLAKRS INAMIIOHaALIUe UL LOpall Ul COLLAL LAUIIILIOS, ALLU LIAL 

  

  
9.D.1 
  

At
ta

ch
me

nt
: 

Co
op

er
at

iv
e 

A
g
r
e
e
m
e
n
t
 

wi
th

 
Co

un
ty

 
(Z

on
e 

5 
Ma
in
te
na
nc

e 
A
g
r
e
e
m
e
n
t
)
 

  

I | Packet Pg. 84 

  

 

�

� �

�������	
��������
��	������������	
�������
��	����	�����	����
	��������
	�����	������	�����������	�����������	����������	�����������	
����
�	�
�	������	�������	��������	��������� �������� !"#��$!�#%"!!&!'��#'(�"!�!"$#���'��)�"�%����*+�,-./�-0.�/01/2/.�*013�30�14/�.-1/�56�74*84�*1�4-+�5//0�/9/8:1/.�56�-0.�5/17//0�14/��*16�3;��-<*13=->�-�,:0*8*<-=�832<32-1*30�?@�*16@A>�14/��-01-��2:B��3:016�)=33.��30123=�-0.�C-1/2��30+/2D-1*30�(*+12*81�?E(*+12*81FA>�-0.�14/��3:016�3;��-01-��2:B�?E�3:016FA>�7*14�2/;/2/08/�13�14/�"/8*1-=+�+/1�;3214�5/=37G��*16>�(*+12*81>�-0.��3:016�,-6�5/�2/;/22/.�13�4/2/*0�*0.*D*.:-==6�-+�-�E -216F�-0.�83==/81*D/=6�-+�14/�E -21*/+GF�� ���
	������ C�!"!#�>�*0��HIH>�14/��*16�7-+�*0832<32-1/.�*0��-01-��2:B��3:016G�� C�!"!#�>�*0��HJJ>�14/��1-1/�3;��-=*;320*-�82/-1/.�14/�(*+12*81�;32�<:2<3+/+�3;�830123==*0K>�.*D/21*0K>�-0.�.*+<3+*0K�3;�;=33.�7-1/2+�*0��-01-��2:B��3:016G���4/�(*+12*81�4-+�14/�+1-1:1326�<37/2�13�82/-1/�EB30/+F�74/2/*0�<23</216�370/2+�*0�-�+/1�=38-=*16�-2/�1-9/.�13�82/-1/�-�=38-=�;:0.�13�830+12:81�-0.�,-*01-*0�+</8*;*8�.2-*0-K/�;-8*=*1*/+G��C�!"!#�>�14/�(*+12*81�*+�-�=/K-=�/01*16�14-1�*+�+/<-2-1/�-0.�.*+1*081�;23,�14/��3:016G��� C�!"!#�>�*0��HLH>�14/�(*+12*81�82/-1/.�M30/�J�13�83D/2�NGOJ�+P:-2/�,*=/+�7*14*0�14/��3:016>�*08=:.*0K�*0�Q*D/��-R>��-<*13=->�-0.��3P:/=G�M30/�J�;-8*=*1*/+�*08=:./�8/21-*0�.*184/+>�8:=D/21+>�<*</+>�-0.�7-1/2�+132-K/�5-+*0+G�� �C�!"!#�>�14/�(*+12*81�-0.�14/��*16�4-D/�-�.*+<:1/�-+�13�74/14/2�-0.�13�74-1�/91/01�14/�(*+12*81�32�14/��*16�4-D/�=/K-=�830123=�3D/2�32�2/+<30+*5*=*16�;32�8/21-*0�.2-*0-K/�;-8*=*1*/+�14-1�/9*+1�*0�14/��*16G��&32/3D/2>�14/��3:016�8301/0.+�14-1�*1�4-+�03�2/+<30+*5*=*16�;32�;=33.�830123=�7*14*0�14/��*16G��� C�!"!#�>�'35=/��2//R�*+�-�0-1:2-=�7-1/283:2+/�14-1�2:0+�1423:K4�14/��3:016�:01*=�*1�2/-84/+�14/��*16S�*1�14/2/-;1/2�8301*0:/+�1423:K4�14/��*16>�.2-*0*0K�*013��3P:/=��2//R�-0.�;=37*0K�30�13�14/� -8*;*8��8/-0G��4/�82//R�830+*+1+�3;�5314�0-1:2-=�84-00/=�-0.�<*</.�+/81*30+G��4/�82//R�2:0+�1423:K4�-�<321*30�3;�0-1:2-=�84-00/=�5/;32/�*1�K/1+�13�'35=/�%:=84� -2R>�-�8*16�<-2R�-.T-8/01�13�U-6�#D/0:/G���4/2/>�14/�82//R�*+�.*D/21/.�:0./2K23:0.�1423:K4�-�+/2*/+�3;�8322:K-1/.�,/1-=�<*</+�-0.�83082/1/�539�8:=D/21+G��� C�!"!#�>�14/� -21*/+�2/83K0*B/�14-1�82*1*8-=�+6+1/,�*,<23D/,/01+�,-6�5/�2/P:*2/.�13�,-*01-*0�-./P:-1/�+132,�.2-*0-K/�+6+1/,+�1423:K43:1�14/�(*+12*81>�*08=:.*0K�7*14*0�14/�K/3K2-<4*8-=�53:0.-2*/+�3;�14/��*16G���� C�!"!#�>�14/� -21*/+�2/83K0*B/�-0.�-8R037=/.K/�14-1�8308/20+�-53:1�<31/01*-=�=*-5*=*16�;32�14/�;-*=:2/�3;�+132,�.2-*0-K/�+6+1/,+�1423:K43:1�14/��*16�-0.�(*+12*81�-0.�:08/21-*016�-+�13�74/14/2�14/��*16�32�(*+12*81�*+�=/K-==6�2/+<30+*5=/�;32�14/�,-*01/0-08/�14/2/3;�83:=.�3</2-1/�-+�-�.*+*08/01*D/�13�14/��*16�32�(*+12*81�13�:0./21-R/�,-*01/0-08/�32�2/<-*2�3;�8/21-*0�;-8*=*1*/+>�-0.�14-1�

VWXWY

Z[\]̂_�Z̀ W�ab
c__[\def̂_g�hiiĵk[
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this is particularly a concern if maintenance or repair could later be used as evidence of “ownership 

and control” for purposes of establishing liability for the future failure of said facilities. 

WHEREAS, the Parties now wish to work cooperatively toward an approach that facilitates 
-ompletion of necessary storm drain and flood control system improvements and maintenance 

projects in the City, while preserving their respective rights as to whether the City or the District 
bears ultimate legal responsibility or liability for damages or loss caused by potential failure of 

such facilities. 

VV LULL SLA LUOLIUUS UL UG Tn fare ene ne eer. UIE CIlLy ALU LUG LISUICL WLLL 

jointly fund an inspection of the cu UBALCU LUIO'* pipe Cally uy Noble Creek under the former 

Panrifie Cave Mahile Hame Parl ta identifi, anv wacaccam: maintananrea taciad The eanailtant 

1U ALL UUULIUAUULL UULALUCU LULL salu 

ILISPOCLIULL SLIALL UG UCALOU Dy UIC DaLUOS se tess ae rney work product. Upon completion 

of the inspection, a ceny of anu eanchic » delivered ta and maintained by the 

respective legal COUNSe1 1uU1 Wie FaLucs. 

OCSLAVIISHINICIL OL All ASSUSSICIIL Greer tres ser se eeness eres eerareeees “HCUUALU SI, INGLIS DOLOM SilaiL 

obligate any Party to complete ar ver. 

SECTION 3 

Ul UISPULOU UWLICISIND WILT WIC DUULLUGLIOD ttre se orees serrrerre"U Vy Uly VL WISULIUL POLSULLICL, 
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9.D.1 
    

provided that notice of maintenance work shall be given before the activity begins and notice of 

emergency responses shall be given within a reasonable time after the work occurs, and provided 
the Party engaging in the activity shall indemnify the other Parties from any claims or liability to 
the extent arising from the performance of the activity. Moreover, the Parties agree that they are 

--ohibited from using this Agreement or any actions completed to implement it as proof or 

evidence that any Party has a duty or responsibility to maintain or replace any drainage 
infrastructure in the City. Each of the Parties expressly reserves its rights to introduce any other 

evidence, including evidence of its or any other Parties’ actions or activities, prior or subsequent 
tan the tarm af thic A araamant in arder ta actahlich annather Party’a lahility ar ite nan_liahility 

D. DC VCLAULLLLY., Lr reticent nrcrneanenn a, nee wente ene 1 remvalily UL GLY PLUVIDIULILS) UL 

this Agreement shall not rend nvalid, or illegal. 

Cc Waiver Waiver hy anw Party af anv nartinn af thic A craament chall nat eanctitite 

TE ee een ee ee ee a ee een ees 

BICCLICIIL Way VE ALICHUCU UIILY UY LWIULUAL WLILLOLL API OCLLICLIL 

CACUULE' VY UULY AULIULIZCU icpicsentatives of all Parties. 

VJ CN ee ol ON ee a ee na eo me 

ATA CANE Wee ceeesce eee oe ce cee cae eee oe a rere Tally aS LULLUWS. 

* “4pllwid, VaALllUlINa ZOULU Ydllld VLUZ, VALILULING ZOVUUYU 
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DISTRICT: 

Santa Cruz County Flood Control 
& Water Conservation District, Zone 5 
Attention: District Engineer 

701 Ocean Street, Room 

Santa Cruz, California 95060 

Contract Construction. Each Party acknowledges that it has reviewed this 

Agreetters a0 vas sae narmal milec of eonctruotion to the effect that any ambiguities are to be 
resolve: 

which s 

and the ~~me instrument. 

‘to the interpretation of this Agreement. 

cute this Agreement in two or more counterparts, 

ial but all of which, together, shall constitute one 

This AC..EEMENT is effective as of the date last written below. 

tad: 

itad: 

  mem mk ON ON ke vee 

City, Mananer 

COTINTYV OF SANTA CRUZ 

Riu 

itive Officer 

CANTA CRITZ COTINTY FT OOD CONTROL & 

WALDOIN UVYINDOENRVALILUIN vioTRICT 

Dy_ 

VHA peLsull, ZULIS J 
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Approved As To Form: 

  

Anthony Condotti 

City Attorney 

  

Jason M. Heath 
Chief Assistant County Counsel 
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EXHIBIT 46



January 16th, 2023

Kailash Mozumder
City of Capitola
420 Capitola Avenue
Capitola, CA 95010

Per our field walk, please see estimate proposal to temporarily repair the damaged pathway 
near the Noble Gulch Culvert. Shall this portion of work be approved contractor proposes to 
perform work on a T&M basis not to exceed a fixed amount. 

Item 1 Walkway at 427 Riverview Ave. Portion NTE $25,000.00
Item 2 Alleyway Between 427 & 429 Riverview Portion NTE $21,000.00

Grand Total NTE $46,000.00

Inclusions: 
- Setting Formwork 
- Backfilling Existing Hole with Sand Slurry
- 4” Decomposed Granite

Exclusions:
- Dewatering
- Removal and replacement of bollard at walkway entrance 
- Off Haul of Any Material 

The Graniterock staff looks forward to working with you on this project. 

Thank you, 

Kevin McDermott
Project Engineer 
Graniterock 



March 31st, 2023

Kailash Mozumder
City of Capitola
420 Capitola Avenue
Capitola, CA 95010

Please see invoice and applicable backup to complete the emergency repairs at the Noble Gulch 
Culvert. This portion of work was performed on a Time and Material basis per the attached 
breakdown at each location:

Item 1 Walkway at 427 Riverview Ave. Portion $18,805.53
Item 2 Alleyway Between 427 & 429 Riverview Portion $13,754.54

Grand Total $32,560.07

Thank you, 

Kevin McDermott
Project Engineer 
Graniterock 



Billing Status Report Change Order Detail - Job 7912
All Billings  - Contract: 2023-00000032Granite Rock Company

DATES LAST PAYMENT
Billing Perform Report Submit Number Period CompanyBilled Paid Balance

DISPOSITION VARIANCE
Pending Disputed Writeoff AltBillNo

001 • 940002
1.0 F 1/25/23 1/27/23 P 7,618.92 -7,618.92 -7,618.92 GRC

2.0 F 1/26/23 2/03/23 P 6,315.60 -6,315.60 -6,315.60 GRC

3.0 F 1/27/23 2/03/23 P 7,263.64 -7,263.64 -7,263.64 GRC

4.0 F 1/30/23 2/03/23 P 3,311.91 -3,311.91 -3,311.91 GRC

5.0 F 1/31/23 3/29/23 P 8,050.00 -8,050.00 -8,050.00 GRC

001 32,560.07 -32,560.07 -32,560.07

Grand Totals 32,560.07 -32,560.07 -32,560.07

Copyright 1996-2023. Nice Touch Solutions, Inc.3/30/2023   8:27AM Page 1
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EXHIBIT 48



420 Capitola Avenue 

Capitola, California 95010 

Telephone: (831) 475-7300 

FAX: (831) 479-8879 

Website: www.cityofcapitola.org 

  

Right of Entry Agreement 

Joe McLean (the “Owner”) is the owner of that certain real property located in the City of Capitola, 

identified as 427 Riverview Ave (APN 03513201), Capitola, CA (hereinafter the “Property”.) 

Owner hereby grants to the City of Capitola (“City”) and its employees and agents a right to enter 

and for ingress and egress through the Property to allow for access for the City to repair the 

Riverview pedestrian path and headwall (hereinafter the “Work”). 

In consideration of the rights granted herein, it is understood and agreed as follows: 

1. The Work. Subject to the requirements of this Agreement, City, its employees, assigns, 

consultants, and contractors shall have the right to access and repair the pedestrian pathway and 

eroded areas over the Noble Gulch outfall pipe. In addition, the Agreement, City, its employees, 

assigns, consultants, and contractors shall have the right for ingress and egress over the Property as 

shown in Exhibit A of this Agreement. Exhibit A is attached to this Agreement and incorporated 

into this Agreement by this reference. 

Upon conclusion of the Work, the City will leave the Property in a similar condition as to that when 

the City commenced the Work, less any changes necessitated by the Work. 

2. Mutual Indemnification. To the greatest extent permitted by law, each party hereby 

covenants, on behalf of itself and its permitted successors and assigns, to indemnify, defend and 

hold the other party and its elected and appointed officers, officials, employees, consultants, 

contractors, agents and representatives (collectively, the “Indemnitees”) harmless from and against 

all liability, loss, cost, claim, demand, action, suit, judicial or administrative proceeding, penalty, 

deficiency, fine, order, damage and expense (including without limitation attorneys’ fees and costs 

of litigation) (all of the foregoing, collectively “Claims’’) arising out of or in connection with the 

Work, including without limitation, Claims arising in connection with entry onto the Property or 

otherwise arising out of the exercise of the right of access provided pursuant to this Agreement. 

Each party’s defense and indemnity obligations under this section shall not apply to the extent any 

Claim results from the active negligence or willful misconduct of the other party. Each party’s 

defense and indemnity obligations pursuant to this section shall survive the expiration or earlier 

termination of this Agreement. This mutual indemnification shall be limited by all rights and 

immunities of each party established by State law, including but not limited to those immunities set 

forth in Government Code section 810 et seq. 

  

de Effective Date. This Agreement shall be effective on the date it is executed by the parties. 

However, the temporary right of the City to use the Property as described in paragraph 1 shall 

commence on the date the City sends written notice to Owner that the Work shall start on the 

Owner’s Property.



Mr. Joe McLean 

January 23, 2023 

4, Termination Date. This temporary right to use the Property for the Work shall last at total of 

120 days from the date of the letter from the City stating Work shall commence at Property, after 

which City will retain no rights or interests to use or access the Property whatsoever as a result of 

this Agreement. The City shall have the option to extend its use of the Property for 30 days by 

sending written notice to the Owner. 

5. Authority. Owner represents and warrants that it has the legal authority to enter into this 

Agreement and to grant City the right to enter the Property as described herein. The person signing 

this Agreement on behalf of Owner is duly and validly authorized to do so. 

6. No Duty Created. Nothing in this Agreement creates a duty or obligation on the part of City 

to conduct or perform the Work on the Property. City shall determine, in its own judgment, the most 

appropriate means of accomplishing the Work, and Owner agrees that it shall facilitate and not 

interfere with the Work. 

7. Warranty. The City shall not be responsible for any failure of the Work, including any 

damages to real or personal property for said failure of the Work. The City makes no warranty or 

guarantee, express or implied as to the quality or effectiveness of the Work. If materials are added 

as part of the Work, the materials shall be installed “as is,” in the condition received from the 

manufacturer or other sources, if any, and the City makes no warranty or guarantee, express or 

implied, as to the suitability of the materials used as part of the Work. 

8. Voluntary Execution. The Parties hereby warrant and certify that they are authorized to 

execute this Agreement and have entered into this Agreement freely, voluntarily, and of their own 

volition without fraud, duress, or undue influence. The Parties have read the Agreement in its 

entirety, know and understand the contents thereof, and sign the Agreement as their own free act. 

9. Entire Agreement. This Agreement contains the entire understanding of the Parties with 

respect to the subject matter hereof and supersedes all prior or contemporaneous agreements and 

understandings, oral or written with respect to such subject matter. 

10. Amendments: Waiver. This Agreement may be amended only by a written instrument 

executed by the Parties or their permitted successors in interest. No waiver by a Party of any 

provision of this Agreement shall be considered a waiver of any other provision or any subsequent 

breach of the same or any other provision, including the time for performance of any such 

provision. 

  

11. Counterparts. This Agreement may be executed in any number of identical counterparts and 

each counterpart shall be deemed to be an original document. All executed counterparts together 

shall constitute one and the same document, and any counterpart signature pages may be detached 

and assembled to form a single original document.



Mr. Joe McLean 

January 23, 2023 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of January 23, 2023. 

OWNER 

  

  

C. Chars —— JWMICIL O q mart (e 
Signatyre and Date Email and Telephone Number 

b21. 523371569       
  

Property Manager [Owner] 

CITY OF CAPITOLA 

    

Signature and Date Telephone Number 

  

Name and Title 

( 24/2023
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EXHIBIT 49



DocuSign Envelope ID: 761ACE0D-2A69-4A2D-97 B6-C3B66EEAAD9F 

Sa Pacific Crest 
YAA ENGINEERING INC 

GEOTECHNICAL | ENVIRONMENTAL | CHEMICAL | MATERIAL TESTING | SPECIAL INSPECTIONS 

    
  

April 21, 2023 Proposal No. 23-072 

Andy Sterbenz, PE 

Schaaf and Wheeler Consulting Civil Engineers 

3 Quail Run Circle, Ste 101 

Salinas, CA 93907 

Subject: Proposal for Geotechnical Investigation - Design Phase 

Storm Damaged Culvert & Headwall 

427 Riverview Avenue 

Capitola, California 

Dear Andy, 

Pacific Crest Engineering Inc. (PCEl) is pleased to present our proposed scope of work and fee to 

prepare a design level geotechnical investigation for the storm damaged culvert and headwall at 427 

Riverview Avenue in Capitola, California. This proposal is based upon our discussions with you and 

Kailash Mozumder with the City of Capitola, a site visit conducted on April 20%, 2023, and our 

experience with similar projects in the Monterey Bay area. 

INTRODUCTION 

The subject culvert and associated headwall sustained damage during the storm events of January 

2023. The reinforced concrete headwall parallels Soquel Creek and is approximately 40-feet-long by 

8-feet-tall. The culvert lies in the center of the headwall and is approximately 6-feet-wide by 4-feet- 

tall. The headwall and culvert appear are severely cracked and weathered. During the wither 

storms, the flanks of the headwall eroded due to a combination of surface runoff and wave action, 

partially undermining the pathway above. The City has since restored the pathway. Access to the 

site is via an alley that is perpendicular to the headwall between 427 and 429 Riverview Ave. A 

storm drain runs down the center of the alley. 

It is our understanding that Rock Solid Geotechnical Engineering (RSGE) is concurrently conducting a 

geotechnical investigation for the remodel of the single-family residence at 427 Riverview Ave. 

While the two investigations are unrelated, we have been in communication with all relevant parties 

including RSGE, the homeowners, and the City. Based on these conversations, RSGE and PCEI will 

be sharing subsurface data. 

The purpose of our investigation will be to explore the subsurface conditions as close as practical to 

the damaged area and develop geotechnical design recommendations to be used in the design of a 

new headwall. Our geotechnical investigation will not include an assessment of the scour potential 

along the base of the subject headwall. 
  

444 AIRPORT BLVD., SUITE 106 | WATSONVILLE, CA 95076 | PHONE 831-722-9446 | WWW.4PACIFIC-CREST.COM 
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DocuSign Envelope ID: 761ACE0D-2A69-4A2D-97 B6-C3B66EEAAD9F 

Storm Damaged Culvert & Headwall - Capitola Proposal No. 23-072 

April 21, 2023 

SCOPE OF WORK 

Our scope of work for the geotechnical investigation will be limited to the following: 

1. Project coordination and management. 

2. Review of published geologic maps, geologic and geotechnical information pertaining to 

the development area and information available in our files or on the Santa Cruz County 

GIS service. 

3.  Wewill mark the proposed test boring location with white paint and contact Underground 

Service Alert (USA) at least 72 hours prior to drilling our test borings. 

4. — Exploration, sampling, and classification of surface and subsurface soils by drilling one 

boring in the alley near the northern end of the headwall. We anticipate that the test 

boring will be about 50 feet deep. The actual boring depth may vary and will depend on 

the soil and geologic conditions encountered during the subsurface investigation. We will 

off haul all cuttings associated with our drilling program. This subsurface scope assumes 

that additional boring/CPT data will be provided by RSGE. 

5. Laboratory testing of selected soil samples to determine their relevant engineering 

properties. 

6. Development of a geologic map and sections of the distressed area as necessary. 

7. Engineering analysis and evaluation of the field and laboratory data. Based on our findings 

we will develop geotechnical design criteria to be used in the design of the new headwall. 

8. Wewill prepare a written report which documents our field and laboratory investigations. 

Included in this report will be an analysis of our findings and design level recommendations 

for the project. 

EXCLUDED SERIVICES 

Services that are not part of this proposal include, but are not limited to, the following: 

1. Vehicular and pedestrian traffic control. We have assumed that the City will provide the 

necessary signage and personnel to close the pathway and alley during our field 

investigation. We can provide this service at your request for an additional fee. 

2. A wave run-up analysis and determination of wave impact forces. We can provide this 

service at your request for an additional fee. 

3. An assessment of other existing or proposed structures at the site. 

  

YAA Page 2 
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DocuSign Envelope ID: 761ACE0D-2A69-4A2D-97 B6-C3B66EEAAD9F 

Storm Damaged Culvert & Headwall - Capitola Proposal No. 23-072 

April 21, 2023 

4. An environmental assessment or investigation for the presence of hazardous or toxic 

materials. 

5. Anassessment of the corrosivity potential of the soil on the site. We can provide this service 

at your request for an additional fee. 

6. Infiltration testing to support the design of storm water runoff infiltration pits or 

groundwater recharge facilities. 

7. Our scope of work and fee does not include time spent on follow-up project meetings, 

review of contract plans and specifications, phone conferences, construction observation 

and testing services, etc., after the report is complete. We are available to provide those 

services of course, however the fees for these services cannot be realistically estimated this 

early in the project and are therefore typically billed on a “time and materials” fee basis in 

accordance with our latest fee schedule. We can provide a cost proposal for these post- 

report services once project design and construction plans are underway. 

CLIENT/CITY FURNISHED SERVICES 

It is understood that the Client/City would furnish the following: 

1. The City is responsible for providing access to the site for our drilling investigation. This 

include the removal of the bollard that is currently blocking access through the alley way. 

2. The City must review our proposed boring location and approve their location for clearance 

from underground utilities or other subsurface obstructions or facilities. As discussed with 

Kailash Mozumder with the City of Capitola during our site visit on April 21%, we will do our 

best to avoid damage to the existing storm drain and other buried infrastructure situated in 

close proximity to our proposed boring location; however, damage to these elements may be 

unavoidable given the limited space in the area. We assume that any damage to the storm 

drain, and other buried infrastructure will be repaired by the City. 

3. Client is responsible for all permits. 

4. Allavailable data, maps, drawings, and reports of any kind pertinent to the referenced site. 

5. Topographic survey of the property and proposed building area, at a suitable scale of 1 inch 

= 20 feet or larger. 

FEE ESTIMATE 

We propose to perform the scope of work outlined herein on a fixed price basis, unless additional 

work is authorized, in which case the fee will be increased in accordance with our customary rates 

for such additional services. We have assumed the work is to be performed as part of a public works 

project. This requires compliance with public works laws requiring payment of prevailing wages and 

maintenance of certified payrolls, among others. The following spreadsheet provides a breakdown 
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DocuSign Envelope ID: 761ACE0D-2A69-4A2D-97 B6-C3B66EEAAD9F 

Storm Damaged Culvert & Headwall - Capitola 

April 21, 2023 
Proposal No. 23-072 

of our estimated hours and associated fees to perform the services outlined in Tasks 1 through 7 

  

  

  

  

  

  

  

  

              

above. 

Task Description Personnel/Item Hours | $/Hour | Cost/ Item 

4 Project Coordination | Principal Engineer 2 210 420 
& Opening Staff Engineer/Geologist 4 165 660 

> Literature Review Associate Engineer 2 200 400 

3 Site Marking & Associate Engineer 2 200 400 
Utility Locating 

Drilling & Sampling | Drill Rig Mob. & Drilling 8 569 4554 

4 Associate Engineer 8 200 1600 

Disposal of Drilling Fluid 1100 

5 Laboratory Analysis | Lump Sum 2000 

6 Geologic Mapping Principal Geologist 4 210 840 

7 Engineering Analysis | Principal Engineer 4 210 840 

Associate Engineer 12 200 2400 

Report Preparation | Principal Engineer/Geologist 4 210 840 

8 Associate Engineer 8 200 1600 

Staff Engineer/Geologist 8 165 1320 

Total Cost of Professional Services $18,974.00       

Our fee to perform the geotechnical services described above will be Eighteen Thousand, Nine 

Hundred and Seventy-Four Dollars ($18,974.00), unless additional work is authorized, in which case 

the fee will be increased in accordance with our customary rates for such additional services. This 

offer is valid for a period of thirty (30) days. 

ASSUMPTIONS 

Our scope of work and fee assume the following: 

1. Preparation of encroachment permits, or payment of encroachment permit fees, to any 

public agency or utility company having jurisdiction over the work area have not been 

included in our scope of work. 

We have assumed that the City will provide the necessary signage and personnel to close the 

pathway and ally during our field investigation. We can provide this service at your request 

for an additional fee. 

We have assumed that the City will remove and replace the bollard that is currently blocking 

access through the alley. 

The City must review our proposed boring location and approve its location for clearance 
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Storm Damaged Culvert & Headwall - Capitola Proposal No. 23-072 

April 21, 2023 

from underground utilities or other subsurface obstructions or facilities. As discussed with 

Kailash Mozumder with the City of Capitola during our site visit on April 21°, we will do our 

best to avoid damage to the existing storm drain and other buried infrastructure situated in 

close proximity to our proposed boring location; however, damage to these elements may be 

unavoidable given the limited space in the area. We assume that any damage to the storm 

drain, and other buried infrastructure will be repaired by the City. 

5. Our scope of work does not include a wave run-up analysis and determination of wave 

impact forces. We can provide this service at your request for an additional fee. 

6. Our scope of work does not include the assessment of other existing or proposed structures 

at the site. 

7. Our scope of work does not include a scour analysis at the base of the headwall. 

8. Our scope of work and fee does not include a site-specific ground motion analysis as 

described in section 11.4.8 of ASCE 7-16. We assume that the structural engineer will utilize 

the exceptions noted in the reference section of ASCE 7-16 to perform the seismic design of 

the structures. We can provide an additional scope of work and fee to perform a site- 

specific ground motion analysis if desired by the client and/or structural designer. 

9. Itis possible that the initial findings of our investigation will identify potential hazards that 

can only be evaluated through additional subsurface exploration. We have developed a 

scope of work that we anticipate will be adequate, but unexpected conditions could be 

encountered. If additional subsurface exploration is required based on preliminary findings, 

we will meet with you to obtain authorization prior to continuing. We will prepare a 

separate proposal and cost estimate at the time any additional work is planned. 

10. An environmental assessment or investigation for the presence of hazardous or toxic 

materials in the soil, groundwater or air, on, below or proximal to the site have not been 

included in our scope of work. This scope of work and budget also assumes that 

contaminated soil and/or groundwater will not be encountered. If any unusual vapors, odors 

or visual contamination are noticed during drilling of any test boring, the boring will be 

stopped, backfilled with grout and the suspected drill cuttings will be bagged, labeled for 

future source reference and provided to the Client for their disposal. 

11. Flooding, hydrologic or quantitative storm water runoff analyses have not been included in 

our scope of work. 

12. Infiltration testing and the design of storm water runoff percolation pits, groundwater 

recharge facilities and/or pervious pavements have not been included in our scope of work. 

We can provide this service at your request for an additional fee. 

13. Testing of the onsite soils for corrosion potential has not been included in our scope of work. 
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Storm Damaged Culvert & Headwall - Capitola Proposal No. 23-072 

April 21, 2023 

We can provide this service at your request for an additional fee. 

14. Time spent on follow-up project meetings, review of contract plans and specifications, phone 

conferences, construction observation and testing services, etc., after the report is complete 

is not included in our scope and fee. We are available to provide those services of course, 

however the fees for these services cannot be realistically estimated this early in the project 

and are therefore typically billed on a “time and materials” fee basis in accordance with our 

latest fee schedule. We can provide a cost proposal for these post-report services once 

project design and construction plans are underway. 

We request the following to be furnished prior to inception of our field investigation: 

A. Right of entry. We assume that we will be granted access to the property and you have 

notified relevant parties of our intent to do work there. 

B. Location of any known underground utilities. Pacific Crest Engineering Inc. will not assume 

responsibility for damage to underground utilities that are not properly located by the City or 

private underground utility locators prior to drilling. 

C. An accurate topographic map depicting the entire project area, at a suitable scale of 1 

inch=20 feet or larger ratio. 

D. Any available data, maps, drawings, and reports pertinent to the referenced site. 

SITE DISTURBANCE 

In performing this work, a certain level of site disturbance may be unavoidable. We will take care to 

limit any site disturbance associated with field operations; however, a reasonable level of 

disturbance should be expected. We will backfill our boreholes to the ground surface with grout, 

but some settling may occur. It must be understood that some amount of post-investigation 

maintenance or repair on your part may be required. Any improvements or items of importance that 

should be avoided during our field investigation should be brought to our attention prior to the 

scheduled drill date. 

SCHEDULE 

Upon receiving your written authorization, we will schedule the drill rig for the first available date. 

Once our field work is completed, we estimate that it will be about 3 to 4 weeks to complete our 

engineering analysis. We can provide preliminary design criteria to your design team at that time. 

Our final geotechnical report should be available about 2 to 3 weeks later. 
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Storm Damaged Culvert & Headwall - Capitola Proposal No. 23-072 

April 21, 2023 

AUTHORIZATION 

To authorize our firm to provide these services, please sign and return the enclosed Professional 

Services Agreement as soon as possible. 

Pacific Crest Engineering Inc. appreciates the opportunity to provide our services and would be 

pleased to answer any questions you may have about our proposed scope of work and fee. 

Sincerely, 

PACIFIC CREST ENGINEERING INC. 

MAMA 
Matt Maciel, PE, GE 

Principal Geotechnical Engineer 

GE 3189, Expires 9/30/24 

  »? 
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EXHIBIT B 
FEE SCHEDULE 

SEE ATTACHED PROPOSAL/SCOPE OF WORK 
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EXHIBIT C 

INSURANCE FORMS 

CONSULTANT shall provide, in addition to the Certificates of Insurance, original Endorsement affecting 

the coverages specified in herein on the attached form. No substitute form will be accepted. 

This is an Exhibit to, and made a part of and incorporated by reference to the Agreement dated 

10/6/2023, by and between Pacific Crest Engineering Inc, hereinafter referred to as "Consultant”, and 

the City of Capitola, hereinafter referred to as "City", providing for professional services. 
  

1. Consultant's Duty to Show Proof of Insurance. Consultant, in order to protect City and its 

Council members, officials, , officers, and employees against all claims and liability for death, injury, loss 

and damage as a result of Consultant's negligent acts, errors, or omissions in connection with the 

performance of Consultant's obligations, as required in this Agreement, shall secure and maintain 

insurance as described below. Consultant shall not perform any work under this Agreement until 

Consultant has obtained all insurance required under this section and the required certificates of 

insurance and all required endorsements have been filed with the City's authorized insurance 

representative, insurance Tracking Services Inc. (ITS). Receipt of evidence of insurance that does not 

comply with all applicable insurance requirements shall not constitute a waiver of the insurance 

requirements set forth herein. The required documents must be signed by the authorized representative 

of the insurance company shown on the certificate. Upon request, Consultant shall supply proof that 

such person is an authorized representative thereof, and is authorized to bind the named underwriter(s) 
and their company to the coverage, limits and termination provisions shown thereon, Consultant shall 

promptly deliver to ITS a certificate of insurance, and all required endorsements, with respect to each 

renewal policy, as necessary to demonstrate the maintenance of the required insurance coverage for the 

term specified herein. Such certificates and endorsements shall be delivered to ITS prior to the expiration 

date of any policy and bear a notation evidencing payment of the premium thereof if so requested. 

Consultant shall immediately pay any deductibles and self-insured retentions under all required insurance 

policies upon the submission of any claim by Consultant or City as an additional insured. 

1.1 Insurance Requirements   

Commercial General Liability Insurance   

Commercial General Liability Insurance including, but not limited to, Contractual Liability 

Insurance (specifically concerning the indemnity provisions of this Agreement with the City ), 

Products-Completed Operations Hazard, liability for slander, false arrest and invasion of 

privacy arising out of professional services rendered hereunder, Personal Injury (including 

bodily injury and death), and Property Damage for liability arising out of Consultant's 

performance of services under this Agreement. The Commercial General Liability insurance 

shall contain no exclusions or limitation for independent contractors working on the behalf of 

the named insured. Consultant shall maintain the Products-Completed Operations Hazard 

coverage for the longest period allowed by law following termination of this Agreement. The 

amount of said insurance coverage required by this Agreement shall be the policy limits, 

which shall be at least two million dollars ($2,000,000) each occurrence and five million 

dollars ($5,000,000) aggregate. 

*Please note, the City will require a separate additional insured endorsement for the 

Commercial General Liability policy, listing the “City of Capitola, its Council members, 

officials, agents, officers, and employees”. 
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XX] Business Automobile Liability Insurance 
  

Automobile Liability Insurance against claims of Personal Injury (including bodily injury and death) and Property 

Damage covering any vehicle and/or all owned, leased, hired and non-owned vehicles used in the performance 

of Services pursuant to this Agreement with coverage equal to the policy limits, which shall be at least two million 
dollars ($2,000,000) each occurrence. 

Workers' Compensation Insurance 
  

Consultant shall submit written proof that Consultant is insured against liability for workers' compensation in 

accordance with the provisions of section 3700 of the California Labor Code. Consultant shall require any 

Subconsultants to provide workers' compensation for all of the Subconsultants' employees, unless the 

Subconsultants' employees are covered by the insurance afforded by Consultant. If any class of employees 

engaged in work or services performed under this Agreement is not covered by California Labor Code section 

3700, Consultant shall provide and/or require each Subconsultant to provide adequate insurance for the coverage 

of employees not otherwise covered. Consultant shall also maintain employer's liability insurance with limits of 

one million dollars ($1,000,000) for bodily injury or disease. 

Professional Liability Insurance   

Professional Liability (Errors and Omissions) Insurance, for liability arising out of, or in connection with, all 

negligent acts, errors or omissions in connection with services to be provided under this Agreement, with no 

exclusion for claims of one insured against another insured, with coverage equal to the policy limits, which shall 

not be less than one million dollars ($1,000,000) per occurrence and one million dollars ($1,000,000) aggregate. 

Installation Floater   

Installation Floater, covering the work performed under this Contract, against all risks of direct physical loss. The 

policy shall cover the Contractor's labor, materials and equipment, including materials and equipment in transit or 

away from the project site, to be installed in the existing structure(s). The coverage shall be written for an amount 

equal to the initial contract amount plus the value of any subsequent change orders, subject to a deductible of not 

more than [$10,000] payable by Contractor. 

Cyber Liability Insurance   

Cyber Liability Insurance, covering network risk and cyber liability (including coverage for unauthorized access, 
failure of security, breach of privacy perils, as well as notification costs and regulatory defense) in an amount of 

not less than $1,000,000. Such insurance shall be maintained in force at all times during the term of the Contract 

and for a period of two years thereafter for services completed during the term of the Contract. 

1.2 Self-Insured Retention   

Any self-insured retentions in excess of $100,000 must be declared on the Certificate of insurance or other 

documentation provided to City and must be approved by the City Risk Manager. 

1.3 Claims-Made Basis Coverage 
  

If any of the insurance coverages required under this Agreement is written on a claims-made basis, Consultant, at 

Consultant's option, shall either (i) maintain said coverage for at least five (5) years following the termination of this 

Agreement with coverage extending back to the effective date of this Agreement, to the extent available at 

commercially reasonable rates; (ii) purchase an extended reporting period of not less than five (5) years following the 

termination of this Agreement; or (iii) acquire a full prior acts provision on any renewal or replacement policy. 
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2. City as Additional Insured 

On Consultant's Commercial General Liability and Automobile policies, the City, its Council members, officers, 

directors, agents, employees, and volunteers, shall be named as additional insured's, but only with respect to liability 

arising out of the activities of the named insured. Any endorsement shall be provided using one of the following 

three options: (i) on ISO form CG 20 10 1 1 85; or (ii) on ISO form CG 20 37 10 01 plus either ISO form CG 20 10 10 

01 or CG 20 33 10 01; or (iii) on such other forms which provide coverage at least equal to or better than form CG 20 

101185. 

3. Insurance terms and conditions: 

3.1 Cancellation of Insurance   

The above stated insurance coverages required to be maintained by Consultant shall be maintained until the 

completion of all of Consultant's obligations under this Agreement except as otherwise indicated herein. Each 

insurance policy supplied by Consultant shall not be, cancelled ¡except after ten (10) days written notice by 

Consultant in the case of non-payment of premiums, or thirty (30) days written notice in all other cases. This notice 
requirement does not waive the insurance requirements stated herein. Consultant shall endeavor to obtain 

replacement coverage for any insurance policy that is terminated, canceled, non-renewed, or whose policy limits 

have been exhausted or upon insolvency of the insurer that issued the policy. 

3.2 All insurance shall be issued by a company or companies admittedor authorized to do business in California 

and listed in the current "Best's Key Rating Guide" publication with a minimum rating of A-; VAny exception to these 

requirements must be approved by the City Risk Manager. 

3.3 If Consultant is, or becomes during the term of this Agreement, self-insured or a member of a self-insurance 

pool, Consultant shall provide coverage equivalent to the insurance coverages and endorsements required above. 

The City will not accept such coverage unless the City determines, in its sole discretion and by written acceptance, 

that the coverage proposed to be provided by Consultant is equivalent to the above-required coverages. 

3.4 For any claims related to the Agreement, the Consultant's insurance coverage, except professional liability, 

shall be primary insurance coverage at least as broad as ISO CG 20 01 04 13 as respects the City , its officers, 

officials, employees, and volunteers. Any insurance or self-insurance maintained by the City, its officers, officials, 

employees, or volunteers shall be excess of the Consultant's insurance and shall not contribute with it. 

3.5 Insurance coverages in the minimum amounts set forth herein shall not be construed to relieve Consultant 

for any liability, whether within, outside, or in excess of such coverage, and regardless of solvency or insolvency of 

the insurer that issues the coverage; nor shall it preclude the City from taking such other actions as are available to it 

under any other provision of this Agreement or otherwise in law. 

3.6 Failure by Consultant to maintain all such insurance in effect at all times required by this Agreement shall be 
a material breach of this Agreement by Consultant. City, at its sole option, may terminate this Agreement and obtain 

damages from Consultant resulting from said breach. Alternatively, City may purchase such required insurance 

coverage, and without further notice to Consultant, City shall deduct from sums due to Consultant any premiums and 

associated costs advanced or paid by City for such insurance. If the balance of monies obligated to Consultant 

pursuant to this Agreement are insufficient to reimburse City for the premiums and any associated costs, Consultant 

agrees to reimburse City for the premiums and pay for all costs associated with the purchase of said insurance. Any 

failure by City to take this alternative action shall not relieve Consultant of its obligation to obtain and maintain the 

insurance coverages required by this Agreement. 

3.7 Should any of the required insurance (other than errors and omissions insurance) be provided under a form 

of coverage that includes a general annual aggregate limit or provides that claims investigation or legal defenses 

costs be included in such general aggregate limit, such general annual aggregate limit shall be double the 

occurrence or claims limit specified above. 

3.8 City may (but is under no obligation to) secure project-specific insurance, wrap-up insurance, or administer 

an owner controlled insurance program ("OCIP"), in which case Consultant and its subconsultants shall 
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communicate this fact to their insurance carriers and request that the risk of this project be excluded from their 

practice policies. Consultant's fees under this Agreement (and the fee of its subconsultants under subconsultant 

agreements) shall be reduced by the amount of insurance premiums that may be avoided by Consultant and its 

subconsultants by virtue of the City's obtaining the project-specific insurance, wrap-up insurance or administering an 

OCIP, and the exclusion of this project from coverage of Consultant's and subconsultants policies. Construction 

Manager and its subconsultants shall afford City access to their books and records and cooperate with City in 

verifying the amount of savings realized. 

ATTACHED 

1. Insurance Coverage Form 
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EXHIBIT C 
This INSURANCE COVERAGE FORM modifies or documents insurance provided under the following: 

Named Insured: Effective Work Date(s): 
    

  Description of Work/Locations/Vehicles: 
ADDITIONAL INSURED: City of Capitola (CITY) 

420 Capitola Avenue, Capitola, CA 95010 

Attention: 

  

  

Contract Administrator 

Endorsement and Certificates of Insurance Required 
  

The Additional Insured, its elected or appointed officers, officials, employees and volunteers Insurer Policy 
are included as insureds with regard to damages and defense of claims arising from: (Check No. 
all that apply) 
  

General Liability: (a) activities performed by or on behalf of the Named 
Insured, (b) products and completed operations of the Named Insured, (c) 
premises owned, leased occupied or used by the Named Insured, and/or (d) 
permits issued for operations performed by the Named Insured. {Note: 
MEETS OR EXCEEDS ISO Form # CG 20 10 11 85} 

  

L] Auto Liability: the ownership, operation, maintenance, use, loading or 
unloading of any auto owned, leased, hired or borrowed by the Named 
Insured, regardless of whether liability is attributable to the Named Insured or 
a combination of the Named Insured and the Additional Insured, its elected 
or appointed officers, officials, employees or volunteers. 

  

L] Other: [Cyber Liability, Installation Floater, etc.] 
  

  

Certificates of Insurance Required (no endorsement needed) (Check all that Insurer Policy 

apply) No. 

L] Workers Compensation: work performed by employees of the Named 
  

Insured while those employees are engaged in work under the simultaneous 
directions and control of the Named Insured and the Additional Insured. 

L] Professional Liability: 
            

PRIMARY/NON-CONTRIBUTORY: This insurance, other than professional liability, is primary and is not additional to or contributing with 

any other insurance carried by or for the benefit of Additional Insureds. 
  

SEVERABILITY OF INTEREST: The insurance afforded by this policy (except professional liability) applies separately to each insured 

who is seeking coverage or against whom a claim is made or a suit is brought, except with respect to the insurer's limit of liability. 
  

PROVISIONS REGARDING THE INSURED'S DUTIES AFTER ACCIDENT OR LOSS: Any failure to comply with reporting provisions of 
the policy shall not affect coverage provided to the Additional Insured, its elected or appointed officers, officials, employees, or volunteers. 
  

CANCELLATION NOTICE. The insurance afforded by this policy shall not be, canceled, except after thirty (30) days' prior written notice 

(ten (10) days if canceled due to non-payment) by regular mail return receipt requested has been given to the Additional Insured or cert 

holder. Such notice shall be addressed as shown above. 

  

WAIVER OF SUBROGATION: The insurer(s) named above, except the professional liability carrier, agree to waive all rights of 

subrogation against the CITY, its elected or appointed officers, officials, agents, volunteers and employees for losses paid under the terms 

of this policy which arise from work performed by the Named Insured for the CITY. 

Nothing herein contained shall vary, alter or extend any provision or condition of the Policy other than as above stated. 

SIGNATURE OF INSURER OR AUTHORIZED REPRESENTATIVE OF THE INSURER 

  

l, (printtype name), warrant that | have authority to bind the 

above-named insurance company and by my signature hereon do so bind this company. 
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SIGNATURE OF AUTHORIZED REPRESENTATIVE (original signature required) 

    

  

    

ORGANIZATION: TITLE: 

ADDRESS: 

TELEPHONE: ( ) DATE ISSUED: 
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PROFESSIONAL SERVICES AGREEMENT 
FOR 

NOBLE GULCH GEOTECHNICAL INVESTIGATION 

This Agreement is made and entered into as of the sixth day of October, 2023 by and 
between the City of Capitola hereinafter called "CITY" and Pacific Crest Engineering 
Inc. hereinafter called "CONSULTANT". 

  

RECITALS 

This Agreement is entered into with reference to the following facts and circumstances: 

WHEREAS, CITY desires to engage CONSULTANT to provide professional services in 
the CITY; 

WHEREAS, CONSULTANT is qualified to provide such services to the CITY and; 

NOW, THEREFORE, in consideration of the mutual promises, covenants, terms and 

conditions hereinafter contained, the parties hereby agree as follows: 

TERMS AND CONDITIONS   

1. Services. The services to be performed by CONSULTANT under this 
Agreement shall include those services set forth in Exhibit A, which is, by 
this reference, incorporated herein and made a part hereof as though it 
were fully set forth herein. 

Performance of the work specified in said Exhibit A is hereby made an 
obligation of CONSULTANT under this Agreement, subject to any 
changes that may be made subsequently hereto upon the mutual written 
agreement of the said parties. 

Where in conflict, the terms of this Agreement supersede and prevail over 
any terms set forth in Exhibit A. 

2. Term; Termination. (a) The term of this Agreement shall commence upon 
the date hereinabove written and shall expire upon completion of 
performance of services hereunder by CONSULTANT.  (b) 
Notwithstanding the provisions of (a) above, CITY may with or without 
cause, direct CONSULTANT to suspend, delay or interrupt Services, in 
whole or in part, for such periods of time as CITY may determine in its 
sole discretion. (c) CITY may terminate performance of the Services 
under this Agreement in whole, or from time to time in part, for default, 
should CONSULTANT commit a material breach of this Agreement, or 

part thereof, and not cure such breach within ten (10) calendar days of the 
date of CITY’s written notice to CONSULTANT demanding such cure, in 
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which case CONSULTANT shall be liable to CITY for all loss, cost, 
expense, damage and liability resulting from such breach and termination. 
(d) CITY may terminate performance of the Services under this 
Agreement in whole, or from time to time in part, for convenience, 

whenever CITY determines that such termination is in CITY’s best 
interests, in which case CONSULTANT shall be entitled to recover its 
costs expended up to the termination date plus reasonable profit thereon 
to the termination date as this Agreement would otherwise provide, but 

may recover no other cost, damage or expense. CONSULTANT shall 
continue its work throughout the course of any dispute, and 
CONSULTANT's failure to continue work during a dispute shall be a 
material breach of this Agreement. 

3. Compensation; Expenses; Payment. CITY shall compensate 
CONSULTANT for all services performed by CONSULTANT hereunder in 
an amount based upon CONSULTANT’s hourly rates during the time of 
the performance of said services. A copy of CONSULTANT’s hourly rates 
for which services hereunder shall be performed are set forth in 
CONSULTANT’s fee schedule marked Exhibit “B” hereof, attached hereto 
and by this reference incorporated herein. 

  

Notwithstanding the foregoing, the combined total of compensation and 
reimbursement of costs payable hereunder shall not exceed the sum 
eighteen thousand nine hundred and seventy-four dollars ($18,974). 
Invoices for amounts in excess of eighteen thousand nine hundred and 
seventy-four dollars ($18,974) shall not be paid unless the performance of 
services and/or reimbursement of costs and expenses in excess of said 
amounts have been approved in advance of performing such services or 
incurring such costs and expenses by the City Manager (for contracts less 
than $50,000) or City Council (for contracts $50,000 or more) evidenced 
by motion duly made and carried and a written contract amendment 
having been executed. 

  

  

  

Compensation and reimbursement of costs and expenses hereunder shall 
be payable upon monthly billing therefor by CONSULTANT to CITY, which 
billing shall include an itemized statement, briefly describing by task and 
labor category or cost/expense items billed. Final payment will be made 
when all Services required under this Agreement have been completed to 
the reasonable satisfaction of CITY including, without limitation, 
CONSULTANT's transmittal of all deliverables to CITY required by 
EXHIBIT A. 

CITY shall not incur any charges under this Agreement, nor shall any 
payments become due to CONSULTANT for any payment period on the 
Project, until CITY receives all deliverables required under Exhibit A, 
SCOPE OF WORK AND SCHEDULE, for the payment period (if any) and 
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reasonably accepts such deliverables as meeting the requirements of this 
Agreement. In cases where CONSULTANT has partially completed one 
or more deliverables due during a payment period, and if CONSULTANT 
demonstrates diligent progress thereon, then CITY may make a partial 
progress payment based upon percentage completion of the partially 

completed deliverables and diligent progress but taking into account any 
adverse impacts upon CITY. CITY shall not be liable for, and 
CONSULTANT shall not be entitled to, any payment for Services 

performed before this Agreement's execution. 

4. Additional Services. In the event CITY desires the performance of 

additional services not otherwise included within the services described in 
Exhibit A, such services shall be authorized in advance of the 

performance thereof by the City Manager. Such amendment to this 
Agreement shall include a description of the services to be performed 
thereunder, the maximum compensation and reimbursement of costs and 
expenses payable therefor, the time of performance thereof, and such 
other matters as the parties deem appropriate for the accomplishment of 
such services. Except to the extent modified by written amendment, all 
other terms and conditions of this Agreement shall be deemed 
incorporated in each such amendment. 

  

5. Records. CONSULTANT shall keep and maintain accurate records of all 
time expended and costs and expenses incurred relating to services to be 
performed by CONSULTANT hereunder. Said records shall be available 
to CITY for review and copying during regular business hours at 
CONSULTANT’s place of business or as otherwise agreed upon by the 
parties. 

6. Authorization. This Agreement becomes effective when endorsed by both 
parties in the space provided below. 

7. Reliance on Professional Skill of CONSULTANT. CONSULTANT 
represents that it has the necessary professional skills to perform the 
services required and the CITY shall rely on such skills of the 
CONSULTANT to do and perform the work. In performing services 
hereunder CONSULTANT shall adhere to the standards generally 
prevailing for the performance of expert consulting services similar to 

those to be performed by CONSULTANT hereunder at the same time and 
location (“Standard of Care”). 

  

CONSULTANT represents that it has reviewed Exhibit A and that in its 
professional judgment the Services to be performed under this Agreement 
can be performed for a fee within the maximum amount set forth in the 
Compensation Schedule established in Exhibit A and within the times 
specified for each individual Project. 
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CONSULTANT represents that it possesses all necessary training, 
licenses and permits to perform the Services and that its performance of 
the Services will conform to the Standard of Care. 

The granting of any progress payment by CITY, or the receipt thereof by 
CONSULTANT, or any inspection, review, approval or oral statement by 
any representative of CITY or any other governmental entity, shall in no 
way waive or limit the obligations in this Paragraph 7 or lessen the liability 
of CONSULTANT for unsatisfactory Services, including but not limited to 
cases where the defective or below standard Services may not have been 
apparent or detected at the time of such payment, inspection, review or 
approval. 

8. Documents. All documents, plans, drawings, renderings, and other 

papers, or copies thereof, as finally rendered, prepared by CONSULTANT 
pursuant to the terms of this Agreement, shall, upon preparation and 
delivery to CITY, become the property of CITY. 

9. Relationship of Parties. CONSULTANT is an independent Contractor and 
does not act as City’s agent in any capacity, whatsoever. CONSULTANT 

is not entitled to any benefits that CITY provides to CITY employees, 
including, without limitation, worker's compensation benefits or payments, 
pension benefits, health benefits or insurance benefits. Terms within this 
Agreement regarding direction apply to and concern the result of the 
CONSULTANT’s provision of Services, not the means, methods, or 
scheduling of the CONSULTANT’s work. CONSULTANT shall be solely 
responsible for the means, methods, techniques, sequences and 

procedures with respect to its provision of Services under this Agreement. 
CONSULTANT shall pay all payroll taxes imposed by any governmental 
entity and shall pay all other taxes not specifically identified in this 
Agreement as CITY’s responsibility. 

  

10. Schedule. CONSULTANT shall adhere to the schedule set forth in Exhibit 
A; provided, that CITY shall grant reasonable extensions of time for the 
performance of such services occasioned by governmental reviews of 
CONSULTANT’s work product or other unavoidable delays; provided, 
further, that such unavoidable delay shall not include strikes, lockouts, 
work stoppages, or other labor disturbances conducted by, or on behalf of, 
CONSULTANT’s officers or employees. 

CONSULTANT acknowledges the importance to CITY of CITY’s Project 
schedule and agrees to put forth its best professional efforts to perform its 
services under this Agreement in a manner consistent with that schedule. 

Noble Gulch Geotechnical Investigation 4 

CAP-CAMPBELL_000298CAP-CAMPBELL_000298



DocuSign Envelope ID: 761ACE0D-2A69-4A2D-97 B6-C3B66EEAAD9F 

11. Indemnity, CONSULTANT hereby agrees to indemnify, and save 
harmless CITY, its Council, boards, commissions, officers, employees, 

directors, volunteers, from and against any and all claims, suits, actions 
liability, loss, damage, expense, injury (including, without limitation, 
economic harm, injury to or death of any person, including an employee of 
CONSULTANT or its Subconsultants), cost (including, reimbursement of 
reasonable costs and fees of litigation) sustained by, City of Capitola, its 
Council, boards, commissions, officers, employees, directors, volunteers 

to the extent caused by the negligence, recklessness, or willful 
misconduct of CONSULTANT, any Subconsultant, anyone directly or 
indirectly employed or retained by them, or anyone that they control. 

Consultants defense obligation under this indemnity paragraph means 
only the reimbursement of reasonable defense costs to the proportionate 
extent caused by Consultant’s negligence. 

CONSULTANT’s responsibility for such defense and indemnity obligations 
shall survive the termination or completion of this Agreement for the full 
period of time allowed by law. 

The defense and indemnification obligations of this agreement are 

undertaken in addition to, and shall not in any way be limited by, the 
insurance obligations contained within this Agreement. 

12. Insurance. Prior to execution of this Agreement, CONSULTANT shall 
furnish to CITY Certificates of Insurance showing satisfactory proof that it 
maintains the insurance required by this Contract as set forth in EXHIBIT 
C, Insurance, which are attached and made a part of this Agreement. 
CONSULTANT shall maintain all required insurance throughout the term 
of this Agreement and as otherwise provided in EXHIBIT C. In the event 
CONSULTANT fails to maintain any required insurance, and 
notwithstanding Paragraph 3 above, CITY may (but is not obligated to) 
purchase such insurance and deduct or retain premium amounts from any 
sums due CONSULTANT under this Agreement (or CONSULTANT shall 
promptly reimburse CITY for such expense). 

CONSULTANT shall maintain insurance as required by this Agreement to 
the fullest amount allowed by law and shall maintain insurance for a 
minimum of five (5) years following completion of this project or service. 
In the event CONSULTANT fails to obtain or maintain completed 
operations coverage as required by this Agreement, the CITY at its sole 
discretion may purchase the coverage required and the cost will be paid 
by CONSULTANT. 
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13. WORKERS' COMPENSATION. CONSULTANT certifies that he is aware 
of the provisions of the Labor Code of the State of California which require 
every employer to be insured against liability for workers' compensation or 
to undertake self-insurance in accordance with the provisions of that 
Code, and CONSULTANT certifies that he will comply with such 
provisions before commencing the performance of the work of this 
agreement. 

  

14. NON-DISCRIMINATION. The CONSULTANT will not discriminate against 
any employee or applicant for employment because of race, color, 
religion, sex or national origin. The CONSULTANT will take affirmative 

action to ensure that applicants are employed and the employees are 
treated during employment without regard to their race, color, religion, sex 
or national origin. Such action shall include, but not be limited to the 

following: employment, advancement, demotion, transfer, recruitment, or 

recruitment advertising, layoff or termination, rates of pay or other forms of 
compensation, and selection for training, including apprenticeship. The 
CONSULTANT shall at all times be in compliance with the requirements of 
the Federal Americans With Disabilities Act (Public Law 101-336) which 
prohibits discrimination on the basis of disability by public entities. The 
CONSULTANT agrees to post in conspicuous places available to 
employees and applicants for employment any notices provided by the 
CITY setting forth the provisions of this non-discrimination clause. 

  

15. Notice. All notices required by this Agreement shall be given to the CITY 
and CONSULTANT in writing, by first class mail, postage prepaid, 
addressed as follows: 

CITY: City of Capitola 
420 Capitola Avenue 
Capitola, CA 95010 

Attention: Kailash Mozumder   

CONSULTANT: Matt Maciel 
Principal 
matt@pacengineering.net 
444 Airport Boulevard, Suite 106 
Watsonville, California 
Office 831-722-9446 

  

16. Non-Assignment. This Agreement is not assignable either in whole or in 
part. 
  

17. Amendments. This Agreement may be amended or modified only by 
written agreement signed by both parties. 
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18. Validity. The invalidity in whole or in part of any provision of this 
Agreement shall not void or affect the validity of any other provision of this 
Agreement. 

19. Governing Law. This Agreement shall be deemed to have been executed 
in the County of Santa Cruz, California. The formation, interpretation and 
performance of this Agreement shall be governed by the laws of the State 
of California, excluding its conflict of laws rules. Any suit or action initiated 
by either party shall be brought in the County of San Mateo, California 
unless the parties agree otherwise in a written amendment to this 
Agreement. In the event of litigation between the parties hereto to enforce 
any provision of the Agreement, the unsuccessful party will pay the 
reasonable attorney's fees and expenses of litigation of the successful 
party. 

  

20. Mediation. Should any dispute arise out of this Agreement, the parties 
shall meet in mediation and attempt to reach a resolution with the 
assistance of a mutually acceptable mediator. Neither party shall be 
permitted to file legal action without first meeting in mediation and making 
a good faith attempt to reach a mediated resolution. The costs of the 
mediator, if any, shall be paid equally by the parties. If a mediated 
settlement is reached neither party shall be deemed the prevailing party 
for purposes of the settlement and each party shall bear its own legal 
costs. 

21. Conflict of Interest. CONSULTANT represents and warrants that it 
presently has no interest, and shall not have any interest, direct or indirect, 

which would conflict in any manner with the performance of work and 
services required under this Agreement. Without — limitation, 
CONSULTANT represents to and agrees with CITY that CONSULTANT 
has disclosed any potential conflict of interest, and will have no future 

conflict of interest, in providing CITY services hereunder, including but not 
limited to, any interest (financial, share ownership, shared management, 
shared directors, or reporting responsibilities) CONSULTANT may 
presently have, or will have in the future, with respect to any other person 

or entity (including but not limited to potential suppliers, vendors, 
consultants, contractors, or regulatory agency) which may have an interest 
in the subject matter of the Services. 

  

22. Liability. Notwithstanding any other provision of this Agreement, in no 
event shall CITY or Consultant be liable, regardless of whether any claim 
is based on contract, tort or otherwise, for any special, consequential, 
indirect or incidental damages, lost profits or revenue, arising out of or in 
connection with this Agreement, the Services, or the Project. 
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CITY shall not be responsible for any damage to persons or property as a 
result of the use, misuse or failure of any equipment used by 
CONSULTANT, or by any of its employees, even though such equipment 
be furnished, rented or loaned to CONSULTANT by CITY. The 

acceptance or use of such equipment by CONSULTANT or any of its 

employees shall be construed to mean that CONSULTANT accepts full 
responsibility for and shall exonerate, indemnify, defend and save 
harmless CITY from and against any and all claims for any damage or 
injury of any type, including attorneys’ fees, arising from the use, misuse 
or failure of such equipment, whether such damage be to the 
CONSULTANT, its employees, CITY employees or third parties, or to 

property belonging to any of the above. 

Nothing in this Agreement shall constitute a waiver or limitation of any 
right or remedy, whether in equity or at law, which CITY or CONSULTANT 
may have under this Agreement or any applicable law. All rights and 
remedies of CITY or CONSULTANT, whether under this Agreement or 

other applicable law, shall be cumulative. 

23. Waiver of Default. Waiver of any default by either party to this Agreement 
shall not be deemed to be waiver of any subsequent default. Waiver or 
breach of any provision of this Agreement shall not be deemed to be a 
waiver of any other or subsequent breach, and shall not be construed to 
be a modification of the terms of this Agreement unless this Agreement is 
modified as provided below. 

  

24. Force Majeure. Except for defaults of subconsultants at any tier, 

CONSULTANT shall not be liable for any excess costs if the failure to 
perform the Agreement arises from causes beyond the control and without 
the fault or negligence of CONSULTANT, including without limitation 
failure to reasonably mitigate any adverse impacts (Force Majeure). 
Force Majeure events include the following: 

  

Acts of God, fires, floods, earthquake, other natural disasters, epidemics 

and pandemics (other than COVID-19 or variants), abnormal weather 
conditions beyond the parameters otherwise set forth in this Article, 
nuclear accidents, strikes, lockouts, freight embargos, interruptions in 
service by a regulated utility, or governmental statutes or regulations 
enacted or imposed after the fact (together, “force majeure events’). 

25. Entire Agreement. This Agreement, including Exhibits A, B, C, and D 

comprises the entire Agreement. 
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DocuSign Envelope ID: 761ACE0D-2A69-4A2D-97B6-C3B66EEAAD9F 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed on the date first above written by their respective officers duly authorized in 

    

that behalf. 

CITY OF CAPITOLA —— 

pateq: 10/6/2023 Jamie Goldstein 
Benjamin Goldstein, City Manager _ 

ATTEST: DocuSigned by: 

Dated: saree Julio. Coutl 
    

Julia Gautho, City Clerk 

APPROVED AS TO FORM _—oocusigned by: 

10/6/2023 Samantha W. Adler 
  

  

  

  

Dated : CAECTIB SAF BSB 4... 

Samantha Zutler, City Attorney 

CONSU LTANT DocuSigned by: 

10/6/2023 Matt Maciel 
mate “eee _ 

Matt Maciel, Principal 
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EXHIBIT A 

SERVICES TO BE PROVIDED, PAYMENTS, PROJECTS AND SCHEDULE, AND 
DELIVERABLES FOR 

NOBLE GULCH GEOTECHNICAL INVESTIGATION 

SEE ATTACHED PROPOSAL/SCOPE OF WORK 

END OF EXHIBIT A 
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EXHIBIT 50



From: Matt Machado <Matt.Machado@santacruzcountyca.gov>
Sent: Thursday, September 07, 2023 9:28 AM PDT
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>; Jamie Goldstein,City Manager <jgoldstein@ci.capitola.ca.us>
CC: Zutler, Samantha W. <SZutler@bwslaw.com>; jkahn@ci.capitola.ca.us <jkahn@ci.capitola.ca.us>; Kent Edler
<Kent.Edler@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Rachel Fatoohi
<Rachel.Fatoohi@santacruzcountyca.gov>
Subject: RE: Noble Gulch
Good Morning,
 
Zone 5 Master Plan effort is wrapping up now.  The Master Plan includes system needs / deficiencies and cost to repair / maintain. 
Much of the system identified in the Master Plan is not clearly owned or maintained by any jurisdiction.  Our plan going forward is to
use this cost / scope of improvements to increase the Zone 5 assessment.  With adequate funding in place the ownership and
maintenance responsibilities becomes more easily resolved.
 
We are working with our consultant to develop the schedule for the needed assessment increase.  We are discussing the use of
SB231 provisions for this assessment increase.
 
I will share more details as I receive them.  Thank you for your patience.
 
Regarding permanent repair of Noble Gulch storm damage, it is my understanding that the City is leading the effort for FEMA
funding.  The County is in agreement to share the local cost for this effort.  Please share status on this FEMA effort.
 
Thank you
 
 

Matt Machado, PE, LS
 

Deputy County Administrative Officer
Director of Community Development
& Infrastructure
831.454.2368
701 Ocean Street, Room 410
Santa Cruz, CA 95060
 

        
 
 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com> 
Sent: Wednesday, September 6, 2023 10:47 AM
To: Matt Machado <Matt.Machado@santacruzcountyca.gov>
Cc: Zutler, Samantha W. <SZutler@bwslaw.com>
Subject: Noble Gulch
 

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

Good Morning Matt,
 
Some time has passed since we last touched base on Noble Gulch. Our most recent understanding is the County/Flood District was
developing a plan for the repair and maintenance of the facility as part of the Zone 5 Master Plan and funding effort. Could you
provide an update? Thanks.

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
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From: Zutler, Samantha W. <SZutler@bwslaw.com>
Sent: Friday, September 22, 2023 11:25 AM PDT
To: Jason Heath <Jason.Heath@santacruzcounty.us>
CC: jgoldstein@ci.capitola.ca.us <jgoldstein@ci.capitola.ca.us>; Justin Graham <Justin.Graham@santacruzcountyca.gov>
Subject: [PDF] Noble Gulch
Attachment(s): "2019 Agreement re Noble Gulch.pdf"
Hi Jason,

I'm attaching the agreement between the City and the County from 2019.  Section 1 says that, within six months of execution, the City and County would
jointly fund an inspection of Noble Gulch, so they could suss out repair needs.  We don't think this inspection was ever performed, so we'd like to do it
now.  Will the County still split the cost with us?  The quote we've received is $30k.  Also, the agreement says that the report will be considered attorney
work product and confidential.  This seems questionable to me, and I'm not sure the report needs to be confidential, so we are not planning to designate it
as confidential, or have my office retain the consultant.  If you disagree, please let me know. We'd like to get the contract with the consultant on the
agenda that goes out today, so would appreciate your speedy help.  (As you know, it is always a rush to get an agenda out!)

Thanks, and hope you're doing well,
Sam
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From: Robinson, Catherine (CTR) <catherine.robinson@associates.fema.dhs.gov>
Sent: Tuesday, November 07, 2023 2:18 PM PST
To: Malberg, Jim <jmalberg@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>; Mozumder, Kailash
<kmozumder@ci.capitola.ca.us>
CC: Williams, Stacy <stacy.williams@fema.dhs.gov>; Bellard, Edward <edward.bellard@fema.dhs.gov>
Subject: [PDF] DR4683_CA_CAPITOLA_714249_SOQUEL PARK
Attachment(s): "DR4683_CA_CAPITOLA_714249_SOQUEL PARK_406 Hazard Mitigation.pdf"
 
Jim, Jessica and Kailash….WHEN IT RAINS IT POURS!!!   (not funny ….bad humor)
 
This project is on hold pending your input on possible mitigation for this project.  At this point, nothing has been suggested.  
Is there anything about Noble Gulch or thewood retaining wall bulkhead at Soquel Park that deserves some mitigation
consideration.????????????
 
Because these structures are located in the Coastal High Hazard Zone classification and because FEMA has to be good
stewards of federal dollars……can you think of any addition to the construction of either of these structures that would make
the structure more resilient.    FEMA cost specialist will generate the Cost Estimate and include the cost as mitigation
component $$$’s..
 
I would be happy to arrange a phone call with Stacy Williams, FEMA Mitigation, to discuss possible mitigation measure, if
needed.
 
This is the Damage Description from the Project for reference.
The yellow highlighted text is for the structures.
 
 
NOBLE GULCH / RIVERVIEW PARK:  Site 1 thru 1d.
Excessive surface water runoff damaged:
Site 1:  36.974294, -121.954261:
Walking trail, , 50 FT long x 11.5 FT wide x 5 FT deep = 106.5 CY of unclassified fill eroded.
 
Site 1a:  36.974294, -121.954261:
Crushed granite walking trail:  50 FT long x 11.5 FT wide x 1 FT deep  = 21.3 CY of decomposed granite eroded.
 
Site 1b :  36.974294, -121.954261:
Walking trail:  20 FT long x 10 FT wide x 3 FT deep = 22 CY of unclassified fill eroded.
 
Site 1c:  36.974294, -121.954261:
Crushed granite walking trail:  20 FT long x 10 FT wide x 1 FT deep = 7.4 CY of decomposed granite eroded.
 
Site 1d:  36.974389, -121.954480:
Concrete box culvert /damaged storm outlet, 10 FT long x 6 FT wide x 5 FT high concrete was ‘;busted’ and undercut
 
 
SOQUEL PARK:
Excessive surface water runoff damaged:
Site 2:  36.974353, -121.954506
Wood retaining wall bulkhead, 320 SF:   64-ft Long x 5-ft High x .334-ft Deep……..WHAT IF This was replaced with
concrete?
 
Site 2a:  36.974294, -121.954261:
Walking trail damage:   110 FT long x 10 FT wide x 1 FT deep = 1,100 / 27 =  41 CY of native soil loss
 
 
 
CATHERINE ROBINSON
DR-4683-CA
FEMA_Public Assistance
202-701-3949
Catherine.robinson@associates.fema.dhs.gov
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From: T Thatcher <terrirthatcher@gmail.com>
Sent: Friday, November 10, 2023 10:40 AM PST
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
CC: Mozumder, Kailash <kmozumder@ci.capitola.ca.us>; Joe McLean <jwmjr116@gmail.com>
Subject: Re: Riverview Flume
Thank you, Jessica.

We are also in the permit process to remodel this property. We are currently working with Sean on this. The draft plan would
be to begin with the building closest to the creek, in the Spring. It would likely give you access to the top of the box. When
the Granite Rock guys put the temporary fix to the walkway in place, they indicated there was a crack about ten feet into the
flume. 

We look forward to working with you on this!

Terri & Joe

On Thu, Nov 9, 2023 at 1:15 PM Kahn, Jessica <jkahn@ci.capitola.ca.us> wrote:

Good afternoon,

 

Thank you for your email, we appreciate your patience and concern regarding the upcoming wet winter and the impact on
your properties.

 

The City is actively engaged in the planning and permitting process for the permanent repair of the outfall. Our current
timeline anticipates that construction will take place in the spring, coinciding with the period of lowest water levels. This
approach ensures a safe and effective repair process.

 

We understand the importance of addressing the damage promptly, and we are committed to ensuring that the outfall is
restored to its proper condition. We will keep you informed of any further developments or updates as we progress with
the repair work.

 

If you have any additional questions or concerns, please do not hesitate to reach out.

 

Jessica

 

Jessica Kahn, P.E. 

Public Works Director 

City of Capitola 

(831) 475-7300 x 217 

jkahn@ci.capitola.ca.us 

 

From: T Thatcher <terrirthatcher@gmail.com> 
Sent: Sunday, November 5, 2023 11:14 AM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Mozumder, Kailash <kmozumder@ci.capitola.ca.us>; Joe McLean <jwmjr116@gmail.com>
Subject: Re: Riverview Flume

 

Hello Jessica,
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From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Monday, January 22, 2024 7:32 AM PST
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
CC: Connor Thomas <cthomas@vaengineering.com>; Leighton James <ljames@vaengineering.com>
Subject: [PDF] RE: City of Capitola - Noble Gulch (VA23-0331)
Attachment(s): "23-0331 C of Capitola Letter Report.pdf"
Hi Jessica,
 
Please see attached draft report for the Noble Gulch Culvert assessment. Let us know if you have any questions.
 
Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Noy Phannavong
Sent: Wednesday, January 17, 2024 12:53 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
V&A performed a follow-up assessment of the culvert on September 12, 2012 (see attached report). Since then, rehabilitation work has been
completed. See attached photos from December 13, 2023. The invert of the CMP was grouted and reinforced concrete pipe was used to
replaced the failed section.
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Wednesday, January 17, 2024 12:39 PM
To: Noy Phannavong <nphannavong@vaengineering.com>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Are you referring to the work from 2012, the temporary outfall repair, or is it something else?
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Wednesday, January 17, 2024 12:28 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Jessica,
 
Quick question. Do you happen to know when and what repairs/rehabilitation were completed on the NGC? The record drawings would help if
they are available. We would like to provide a brief description in the report.
 
Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Wednesday, January 17, 2024 11:57 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Good morning,
 
Checking in on the status of this report. We recently received the invoice for this work.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
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Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Kahn, Jessica
Sent: Wednesday, December 13, 2023 8:58 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
That’s great news, thank you. No additional information needed prior to the report.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Tuesday, December 12, 2023 5:04 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Jessica,
 
We successfully completed the Noble Gulch Culvert assessment today. The repairs performed since our last assessment in 2012 are
generally in good condition. The repairs include, but are not limited to, grouting of the CMP invert and crack/spall repairs of the concrete
segments. There were a few other minor/moderate defects that we observed but the culvert is generally in good condition. Let us know if you
have any questions or need more information prior to receiving the assessment report.
 
Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Wednesday, December 6, 2023 8:47 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
December 12th sounds good. I will have my staff place a no parking sign at MH4.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Tuesday, December 5, 2023 4:35 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Connor Thomas <cthomas@vaengineering.com>
Subject: [PDF] RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Jessica,
 
The 10-day forecast looks dry. How does Tuesday, December 12 th sound for the assessment?
 
We will send our updated work plan by Thursday, 12/7. See attached map. Would it be possible for the City to place a no parking sign on the
parking stall for access to Manhole 4?
 
Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
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From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Monday, November 27, 2023 8:19 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Who would be the correct contact for signature?
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
From: Kahn, Jessica
Sent: Monday, November 27, 2023 8:13 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Apologies, I thought it had already been sent. I’ll have our City Clerk route it via Docusign today.
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Monday, November 27, 2023 7:30 AM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Jessica,
 
The end of next week and/or the following week (week of 12/11) are possible depending on the day. We should be able to schedule around
some of the other work that we have coming up. Can you send us a contract this week?
 
Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Monday, November 20, 2023 12:29 PM
To: Noy Phannavong <nphannavong@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Noy,
 
The City would like to schedule this inspection. Our lagoon breached over the weekend, and the forecast looks dry, so the water
level should be low for a couple of weeks. Please let me know the best way to move forward.
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Kahn, Jessica
Sent: Friday, September 22, 2023 10:26 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Subject: RE: City of Capitola - Noble Gulch (VA23-0331)
 
Thank you! This is perfect. The contract should be approved by Council next Thursday and then we can discuss schedule. We will be
in touch.
 
Thanks, Jessica
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You don't often get email fromjkahn@ci.capitola.ca.us.Learn why this is important

Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
 
From: Noy Phannavong <nphannavong@vaengineering.com>
Sent: Thursday, September 21, 2023 5:20 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: [PDF] RE: City of Capitola - Noble Gulch (VA23-0331)
 
Hi Jessica,
 
Please see attached proposal for condition assessment of the culvert. Let me know if you have any questions.
 
Thanks,
 
Noy Phannavong, PE • V&A
Direct 510.987.8115 • Cell 510.935.3188
www.vaengineering.com
 
From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Friday, September 15, 2023 11:40 AM
To: Noy Phannavong <nphannavong@vaengineering.com>
Subject: City of Capitola - Noble Gulch
 

Hi Noy,
 
I just left you a voicemail. I believe you previously worked with Steve Jesberg, he retired last year. I located a “Proposal for
Conidiation Assessment Services” for the Noble Gulch culvert dated 10/4/17 (attached), it appears that this work was never
completed. The City would like to pursue this same scope of work this fall. Is V&A is available, and if so would it be possible to
receive a proposal for these same services sometime next week?
 
Thanks, Jessica
 
Jessica Kahn, P.E. 
Public Works Director 
City of Capitola 
(831) 475-7300 x 217 
jkahn@ci.capitola.ca.us 
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Some people who received this message don't often get email fromrl2@sunstoneconstructioninc.com.Learn why this is important

From: Matt Maciel <matt@pacengineering.net>
Sent: Thursday, January 11, 2024 1:58 PM PST
To: Andy Sterbenz <ASterbenz@swsv.com>
CC: Mozumder, Kailash <kmozumder@ci.capitola.ca.us>; Chris Johnson <cjohnson@pacengineering.net>
Subject: FW: Culvert Headwall - Capitola
 
As discussed, below please find our discussion with Sunstone Construction.  Please let us know what you think.
 
Thanks,
 
Matt Maciel, PE, GE
Principal Geotechnical Engineer
 

 

444 Airport Boulevard, Suite 106
Watsonville, California
Office: 831-722-9446 ext. 3628
Cell: 831-254-2986
 
From: Rennon Fuller <rl2@sunstoneconstructioninc.com>
Sent: Wednesday, December 20, 2023 10:11 AM
To: Chris Johnson <cjohnson@pacengineering.net>
Cc: Matt Maciel <matt@pacengineering.net>; Rick W. Fuller <rw@sunstoneconstructioninc.com>
Subject: Re: Culvert Headwall - Capitola
 

Chris/Matt,
 
I looked at the site last Friday. I think you’d have to reach over the top and install a tieback(s) on the existing side that hasn’t failed
face plate it, and lock it off. For the side that has failed, it’s hard to tell without opening it up to see if there is any viable structure left
to save/repair. Assuming there isn’t. I would excavate behind the existing failure install tiebacks and piles (maybe pipe for more
lateral) and cast a new headwall wing, tying it into the existing viable structure. Both operations would require taking down the  last
nine foot section of fence at the end of the easement and getting into the neighbor’s raised planter area. There’s a small concrete
wall running parallel to the fence thats retaining the raised planter soil that would also need to be cut and removed as well as the
front wooden facade that faces the creek. 
We’ve put helical anchors down on that side of the creek in the past so they should go in. Thats what I see. Let me know if you have
any questions/ thoughts etc. 
 
Regards,
Rennon Fuller 
 
 
Rennon L. Fuller 
Sunstone Construction Inc.
176 Gilman Ave. 
Campbell, CA 95008
O:(408)379-0592
F: (408)379-2808
C:(408) 591-0292
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You don't often get email from rl2@sunstoneconstructioninc.com. Learn why this is important

On Dec 12, 2023, at 2:10 PM, Chris Johnson <cjohnson@pacengineering.net> wrote:
 
OK sounds good.
 
Please let me know your thoughts, and we can work on designing a solution that is constructable/cost effective.
 
Chris Johnson, PE
Principal Civil Engineer
 
<image001.jpg>
 
444 Airport Boulevard, Suite 106
Watsonville, California
Office: 831-722-9446 ext. 3630
Cell: 831-246-0971
www.4Pacific-Crest.com
 
From: Rennon Fuller <rl2@sunstoneconstructioninc.com> 
Sent: Tuesday, December 12, 2023 2:06 PM
To: Chris Johnson <cjohnson@pacengineering.net>
Cc: Matt Maciel <matt@pacengineering.net>
Subject: Re: Culvert Headwall - Capitola
 

Haven’t seen it yet. I will be over that way later in the week. Will stop by and have a look. 
 
 
Rennon L. Fuller 
Sunstone Construction Inc.
176 Gilman Ave. 
Campbell, CA 95008
O:(408)379-0592
F: (408)379-2808
C:(408) 591-0292
 
 

On Dec 12, 2023, at 1:15 PM, Chris Johnson <cjohnson@pacengineering.net> wrote:
 
Rennon,
Did you ever get a chance to take a look at this?
 
Chris Johnson, PE
Principal Civil Engineer
 
<image001.jpg>
 
444 Airport Boulevard, Suite 106
Watsonville, California
Office: 831-722-9446 ext. 3630
Cell: 831-246-0971
www.4Pacific-Crest.com
 
From: Chris Johnson 
Sent: Thursday, November 30, 2023 3:12 PM
To: rl2@sunstoneconstructioninc.com
Cc: Matt Maciel <matt@pacengineering.net>
Subject: Culvert Headwall - Capitola
 
Rennon,
Thanks for talking with Matt Maciel and I on the phone a moment ago.
 
The culvert in question (shown in blue) runs under 427 Riverview Ave in Capitola and discharges into the
Soquel Creek, with the headwall shown in red.
 
We are looking for some direction as to what would be the most cost-effective type of wall for this
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environment.
 
The home is already seeing some signs of distress so the installation method needs to be minimally
invasive, which is why we were looking at helical anchors.
 
The footpath to the north of the house is approximately 8’ wide, but necks down to 3.5’ feet as it turns the
corner and goes between the house and the river.
 
Let us know your thoughts. 
 
<image002.png>
 
Chris Johnson, PE
Principal Civil Engineer
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444 Airport Boulevard, Suite 106
Watsonville, California
Office: 831-722-9446 ext. 3630
Cell: 831-246-0971
www.4Pacific-Crest.com
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EXHIBIT 55



Approve amendment to agreement with Schaaf and Wheeler, Consulting Civil Engineers,
revising the scope of work, extending the contract term and increasing the

compensation, approve the transfer of $68,098 from the Capital Reserve funds into the
Master Plan Update funds, and take related actions, as outlined in the memorandum of

the District Engineer

Information
Department: DPW: Stormwater Sponsors: District Engineer Matt

Machado
Category: Z5 - Board Letter Functions: Land Use & Community

Services

Links

Reference ZN5-2024-1 : Approve and accept the Draft Zone 5 Drainage Master Plan, which updates
and expands upon previous Master Plans for this zone, and direct District staff to work with County Public
Works, the City of Capitola, Schaaf and Wheeler Consulting Engineers, and their subconsultants to
complete Stormwater Fee Study, including completing an election following the Proposition 218
proceedings to support and finalize the Draft Zone 5 Drainage Master Plan, as outlined in the memorandum
of the District Engineer

Replace 16617 : Approve and accept the addition of a new portable Road Bump Design in the Santa
Cruz Design Criteria as an option for the stakeholders to select as outlined and shown n file No . and direct
District staff to work with County Public Works, Traffic Engineer. In addition the

Attachments

Board Memo
Amendment to Agreement 24D0471 - Schaaf and Wheeler, Consulting Civil Engineeers (eSign)
AUD-74 - Zone 5 Master Plan Update (eSign)

Board Letter
Recommended Actions

1)              Approve amendment to agreement No. 24D0471 with Schaaf and Wheeler, Consulting
Civil Engineers, revising the scope of work, extending the contract term and increasing the
compensation;
 

2)              Approve the transfer of $68,098 from the Capital Reserve funds, Job # P25915 into the
Master Plan Update funds, Job # P25903, to cover the cost of the contract amendment; and
 

3)              Authorize the District Engineer to sign the Amendment to Agreement on behalf of the
District.

 
Executive Summary
Board of Directors approval is requested to amend the agreement between the District and Schaaf
and Wheeler, Consulting Civil Engineers to allow continued work to implement the proposed changes

Santa Cruz County
CA

Zone 5 Agenda Item
ZN5-2023-7

ApprovedDec 12, 2023 10:45 AM
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for the project.
 
Background
On June 16, 2020, the Board approved a contract with Schaaf and Wheeler, Consulting Civil
Engineers, to complete the District’s Drainage Master Plan Update for a not-to-exceed amount of
$630,588.50 and authorized the District Engineer to sign the contract.  Proposed changes to the
approved contract include the contract term and increasing the compensation by $60,802 to fund the
increased work for a total contract cost of $691,390.50.
 
Analysis
The contract as approved in 2020 would have provided the District and the City of Capitola with a
Capital Improvement Program (CIP) and Maintenance Plan, identifying the needed improvements and
the cost to implement the improvements.  The contract included a Funding and Finance task
developing summary for mechanisms to fund the developed CIP and Maintenance Plan providing
District and City of Capitola staff with the needed information to utilize if it is decided by District and
City of Capitola staff to pursue a sustainable funding source following your direction to do so.
 
Upon further evaluation of the tasks and discussions between District and City of Capitola staff, it was
decided that the time is appropriate to seek such sustainable funding source utilizing the expertise of
the Master Plan consultants; therefore, the scope of work is proposed to be changed to add a
Stormwater Fee Study Task including completing an election following the Proposition 218
proceedings.
 
The original project also included an Impact Fee Analysis task.  Considering that the District already
collects fees for new impervious areas associated with land development projects in the zone; that
most of land development projects in the zone is redevelopment of existing land uses; and that new
impervious area fees cannot be collected for redeveloped portion of sites; it was decided that
conducting additional analysis is not beneficial and therefore the Impact Fee analysis Task is
proposed to be eliminated directing the funding available for the task to the proposed Stormwater Fee
task. 
 
Financial Impact.
The original contract cost of $630,588.50 plus an additional $250,000 cost being incurred by District
staff is funded by the District, the City of Capitola and the County of Santa Cruz Public Works Road
Operations.
 
The cost distribution by these entities is $583,830.50 (66%) for the District, $77,870 (9%) for the City
of Capitola and $218,888 (25%) for the County of Santa Cruz Department of Public works Roads
Section (Roads).
 
The increased cost of $60,802 plus the $7,296 (12% overhead) for a total of $68,098 will also be
funded using the same percentage contribution noted above. 
 
Because of the limited available funding for both the City of Capitola and Roads, it was agreed to
spread the payments over five years ($15,574 yearly for Capitola and $43,777.60 yearly for Roads).
 
The City of Capitola and Roads have already made three payments. The additional cost will also be
expected to be spread over the next two years. The yearly payments over the 2024-25 and the 2025-
26 fiscal years will be $18,638.40 for the City of Capitola and $52,289.88 for Roads.
 
As was done with the original contract, the increased cost will be funded upfront by the District by
transferring $68,098 from the Capital Reserve funds, Job # P25915 into the Zone 5 Master Plan
Update funds, Job # P25903
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AMENDMENT NO.   1   TO INDEPENDENT CONTRACTOR AGREEMENT 

NO. 24D0471 
  
 

This Amendment No.  1  (“Amendment”) shall serve to modify the existing Contract No. 
24D0471 (“Contract”) between the County of Santa Cruz (“County”) and Schaaf and Wheeler, 
Consulting Civil Engineers (“Contractor”).  County and Contractor may sometimes be referred 
to in this Amendment collectively as “Parties” or individually as “Party.” 

I. Background. 

a. The Parties entered into the Contract effective June 16, 2020.  

b.  The Contract has not been previously amended.  

c. The contract amendment enables the contractor to perform additional services not part 
of the original contract. 

II. Effective Date of Amendment. 

a. This Amendment shall be effective as of the date fully executed by all Parties hereto 
(“Effective Date”). 

III. Changes to Contract. 

a. By executing this Amendment, the Parties agree that the Contract shall be changed in 
the following manner.   

1. Replace Section 1 - DUTIES with the following: 

Contractor agrees to exercise special skill, in accordance with customary and 
ordinary professional practices and principals accepted in the industry, to 
accomplish the following results: Complete storm drainage facilities master plan 
update for the larger, regional facilities located within Zone 5 for Santa Cruz 
County Flood Control and Water Conservation District-Zone 5 (hereinafter “the 
project) per the attached updated Detailed Scope of Work-Updated November 
2023.  

2. Replace the Compensation amount in Section 2 - COMPENSATION increasing 
the contract amount by $60,802 for a total not-to exceed amount of $691,390.50. 

3. Replace Section 3 - TERM with the following:  

The term of this Contract shall be: from Zone 5 Board approval date through 
December 30, 2024, or completion of the project, whichever is later.  

b. All other existing provisions of the Contract not specifically addressed by this 
Amendment shall remain unchanged and in full force and effect.  In the event of a 



conflict between the language of this Amendment and the Contract or any previous 
amendment of the Contract, the language of this Amendment shall control.

IV. Exhibits / Attachments.

The following Exhibits and/or Attachments are attached to this Amendment and hereby
incorporated into its terms by this reference as though set forth in full:

a. Detailed Scope of Work-Update November 2023
b. Updated Cost and Fee Schedule

In Witness Whereof, the Parties have executed this Agreement by their duly authorized 
officers or representatives.

SCHAAF AND WHEELER, CONSULTING 
CIVIL ENGINEERS (“Contractor”)

COUNTY OF SANTA CRUZ (“County”)

[Signature of person signing for Contractor]

Dan Schaaf         Date

Matt Machado 

Deputy CAO, Director of Community Development 
and Infrastructure 

__________________________________________ 
Date

4
Address: 1171 Homestead Road, Suite 255

Santa Clara, CA 95050

Telephone: (408) 246-4848

Fax: (408) 246-5624

Email: dschaaf@swsv.com

Approved as to Form:

__________________________________________
Office of County Counsel  Date 
1

DISTRIBUTION:
Community Development and Infrastructure
Contractor

Approved as to Insurance: 

___________________________________________
Risk Management                                Date
3
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Detailed Scope of Work – Updated November 2023

Task 0 – Project Management and Communication
Schaaf & Wheeler will serve as the main contact for the County and manage the tasks of the sub consultants. 
Schaaf & Wheeler will ensure deliverables are on time and within budget. In order to make sure the project 
remains within the allocated budget; we will prepare monthly summaries and highlight any variances early so 
they can be mitigated without impacting the overall schedule and budget.

Specific subtasks include:

0.1 Kick Off Meeting 
Key members of the project team will meet at County to discuss project scope, goals, schedule, and 
expectations. At this meeting we will collect data and discuss task deliverables. It would be beneficial to have 
a representative from the County’s legal staff at this meeting to understand the implications of the Master Plan 
and how any pipe or ditch that is assessed or modeled can become an “implied easement” and the 
responsibility of the County. 

0.2 Project Coordination
Project team will send County monthly project updates via memo or email to the County to document progress. 

0.3 Monthly Coordination
Schaaf & Wheeler will conduct internal project meetings with project team, including subconsultants.

Deliverables: Monthly summaries, meeting agendas and minutes

Task 1 – Condition Assessment
Schaaf & Wheeler will spend a total of twenty-three (23) days in the field to assess the condition of the regional 
facilities shown in the figure above. Approximately two of the weeks will focus on the piped system, two weeks 
will focus on the open conveyance system, and three days on the culvert crossings on the open conveyances. 
The results of the fieldwork investigation will be added into the County’s GIS data. Field work will be conducted 
using County’s tablets. Relevant modeling attributes such as open channel dimensions, pipe depth from street, 
pipe size, and material will be collected for the capacity analysis (Task 3). We will develop a conditions 
assessment geodatabase, using NASSCO rankings, to assess regional facilities.

The subtasks include:

1.1 Data Review and Field Prep
We will review previous studies, available GIS data, topographic information, as-built drawings, analyses, and 
aerial imagery. From this review, we will identify potential missing information vital to the condition assessment, 
capacity analysis and maintenance plan to be assessed and highlighted for field verification. Schaaf & Wheeler 
will review the 2013 Study to see if there are any pipes that were recommended to be 36-inches or larger and 
if they should be included into this study. Finally, our GIS Analyst will prepare field data collection tools.

1.2 Develop Fieldwork Plan and Ranking System
Develop field collection mobile applications, field collection database, and maps to conduct site visits. The
proposed ranking system and prioritization criteria will be presented to the County prior to fieldwork. The pipes 
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and the open conveyances will be ranked on separate scales. NASCCO rating system is suggested for the 
pipes and two ratings on the open conveyance – one for environmental (scour, erosion, trash, illegal dumping, 
vegetation, etc) and one for hydraulic capacity (obstructions, sedimentation, debris).

1.3 Meeting with County
One Tasks 1.3 and 1.4 are complete, Schaaf & Wheeler will meet with the County to discuss fieldwork plan,
ranking system, and easements. After the meeting Schaaf & Wheeler staff will spend half a day with County 
staff and tablets to ensure proper data collection method is achieved.  

1.4 Condition Assessment Fieldwork - PIPES
Schaaf & Wheeler will conduct up to 10 days of field work documenting conditions and properties of identified 
storm drain piped facilities (pipes, manholes, catch basins) as indicated by the County as regional facilities. At 
this time, we estimate approximately 500 locations (manholes, catch basins, inlets, etc) to be visited with a 
crew that can visit up to 50 sites per day. 

Two staff members will use a pole mounted camera for the pipe system to get clear images into the pipe. Any 
pipes that are hard to access or appear to require more detailed inspection will potentially be inspected with
CCTV. Conditions assessed will include, but are not limited to:

i. Signs of high water
ii. Infrastructure damage (inlets, manholes, culverts, etc.)
iii. Debris or sediment in storm drainage infrastructure
iv. Document inverts and pipe sizes
v. Document pipe material (CMP, RCP, etc.)

1.5 Condition Assessment Fieldwork – OPEN CONVEYANCES
Schaaf & Wheeler will conduct up to 10 days of field work documenting conditions and properties of open 
conveyances as indicated by the County. There are approximately 13 miles of open conveyance channels 
identified for this study. It is estimated that our crew can visit approximately 1.5 miles per day and document 
findings, however, this might be limited due to site access. In order to ensure that the highest priority areas are 
documents, County Staff will provide prioritized list of the open conveyance. Two staff members will use 
cameras to document the open conveyance systems. County staff may be required to assist with access of 
some of the open conveyances that are located on private property. Geocoded photos will be taken for 
documentation and compared to those from the 2013 Study. Conditions assessed may include:

i. Channel erosion, debris or sediment deposition, and vegetation
ii. Channel shape (bottom width, height, top width)
iii. Signs of damage or high water
iv. Hydraulic obstructions (dams, weirs, structures in channel)

1.6 Fieldwork - CULVERTS
Culverts will be assessed using a hydraulic field sheet. The goal of the culvert inspection is to get field 
measurements that will be used in the capacity analysis. This data will be used in conjunction with topographic
data rather than conduct a detailed survey. Up to 45 culvert locations will be required for this field inspection 
and 15 culverts can be visited each day for a total of three (3) days of fieldwork. 

1.7 Quality Control of Fieldwork 
It is estimated that about 10% of the condition assessment rating and prioritization will require a detailed review 
by senior staff to ensure proper ratings and prioritizations. Schaaf & Wheeler will spend up to 40 hours of 
senior staff review. 
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1.8 CCTV and Review
During the meeting to review the fieldwork (Task 1.5), Schaaf & Wheeler will request information from the 
County of any high priority areas for CCTV. In addition, Schaaf & Wheeler staff will document any areas for
CCTV in the field. Our sub consultant, Presidio Systems Inc., will CCTV identified locations. It is assumed the 
County will clean and remove debris in storm drains prior to CCTV. Schaaf & Wheeler will review and prioritize
CCTV results and include in the condition assessment geodatabase. 

1.9 Condition Assessment Geodatabase
Schaaf & Wheeler will develop a condition assessment geodatabase documenting results of fieldwork. The 
geodatabase will be created to include existing County attributes and be integrated into the County’s current 
system. Our GIS Analyst will create a map package with data. The updated GIS data will be used in the 
capacity analysis models as well as preparing figures for the Master Plan Report.

1.10 Review Meeting
After fieldwork and data compilation have been completed, Schaaf & Wheeler will conduct one (1) review 
meeting with the County to discuss condition assessment results and point out any critical areas noticed. This 
meeting will also serve as a kick-off meeting for Task 2, Capacity Analysis. 

Deliverables: Geodatabase/ArcGIS Shapefiles, CCTV (POSM), Images and Map Package

Task 2 – Capacity Analysis
Schaaf & Wheeler will use the same methodologies as the 2013 study to develop a hydrologic and hydraulic 
model of the regional pipe and open conveyances for the Zone 5 Regional System. However, since the focus 
is on the larger, regional system, the 25-year and 100-year will be included. 

Open channels will be included in the model as well as culvert crossings. The open channels will be entered 
based on the topography (LiDAR, DEM) cross sections. The culverts will be entered based on field 
measurements. Culvert analyses will be conducted with HY-8. 

Subtasks include:

2.1 Review Previous Study and Criteria
Schaaf & Wheeler will review the 1998 and 2013 Storm Drain Master Plans, County and City drainage criteria, 
and note any inconsistencies in the criteria. Because the focus is the regional, larger system, the 25-year storm 
event will be used for the piped network. The smaller open channels will be analyzed for the 25-year storm 
event and the larger open conveyances (e.g. FEMA mapped) will be analyzed for the 100-year storm event. It 
should be noted that each storm event requires a separate model run to analyze.

2.2 Existing Conditions Analysis – 25-year PIPES
Schaaf & Wheeler will develop the existing conditions hydrologic and hydraulic analysis using InfoSWMM, or 
other approved, software to identify pipes that are deficient to the identified criteria selected in Task 2.1 While 
the County standards state “pipes are to be sized for full buildout,” we will perform an existing conditions 
analysis first to provide a baseline necessary for the impact analysis in Task 6. This task will include identifying 
existing undersized infrastructure and documenting them in a map to be used for CIP creation. 

This model will be developed to focus on the pipes only. The open conveyances will be studied under Task 
2.3. The model will include ditches where it is necessary to convey flows from one pipped section to another, 
but the ditches will not be analyzed for capacity in the InfoSWMM model.
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Hydrologic Modeling develops the flow hydrographs for the hydraulic models. Schaaf & Wheeler will finalize 
hydrologic criteria based on Task 2.1. The 1998 and 2013 Stormwater Master Plans will be utilized, particularly 
in establishing storm drain catchment areas, which will be field and/or topographically verified. Tidal and rainfall 
boundary conditions will be taken from the 2013 study. We will create storm drain facility model of existing 
conditions with the 25-year event. The model will include all sub-basins within Zone 5 and will be used to 
calculate runoff hydrographs. We will develop basin characteristics such as land use, lag, soil data, slope, and 
rainfall intensity utilizing the available GIS. 

Hydraulic Modeling will build upon the hydraulic models developed in 2013 in InfoSWMM with a focus on the 
County’s Regional System which is pipes 36-inches and larger. All regional pipes, channels, lagoons and pump 
stations will be included in the model. The model will be validated based known issues data collected in Task 
1. Areas with known flooding problems on the Regional System that do not show up in the modeling efforts will 
also be assessed and infrastructure such as more inlets, better curbs, regrading street.  

Modeling Results will be compiled into GIS data to prepare figures to documenting areas where facility 
capacity is exceeded during the 25-year design storm event. 

2.3 Existing Conditions Analysis – 100-year, OPEN CONVEYANCES 
Schaaf & Wheeler will request FEMA models of the channels that are mapped and update the HEC-RAS 
models with culvert data collected in the field. Models will not extend beyond what FEMA has studied. This 
effort will not include updating cross section data. This will include Rodeo Creek Gulch, Arana Gulch, Soquel 
Creek, and Noble Creek. FEMA flows will be used. Up to two (2) smaller channels that are not mapped by 
FEMA will be studied in HEC-RAS using the County LiDAR data. Flows will be proportionate to FEMA flows.

2.4 Culvert Analysis 
Using the hydrologic flows from the FEMA, Schaaf & Wheeler will develop an HY-8 file that analyzes the 
hydraulic capacities for up to 45 culverts that are not included in the models developed under Task 2.3. This 
analysis will assist in the development of necessary culvert improvements.

2.5 Existing Conditions Capital Improvement Projects – 25-year storm event PIPES
Schaaf & Wheeler will create conceptual pipe improvements and alternatives to reduce flood risk based on 
system that is to be designed to the 25-year storm event. Where appropriate, pipeline alternatives, such as 
channel daylighting, will be analyzed. This model will consist of the larger, regional piped system. Conceptual 
improvements may include, but are not limited to: 

i. increasing system conveyance
ii. reducing peak runoff
iii. channel daylighting

Preliminary figures will be created to convey conceptual improvement alternatives. Schaaf & Wheeler will meet 
with the County to narrow alternatives and obtain comments or concerns. Schaaf & Wheeler will finalize models 
per County direction.

2.6 Existing Conditions Capital Improvement Projects – 100-year storm event OPEN CONVEYANCES
Schaaf & Wheeler will create conceptual improvement alternatives to reduce flood risk based on system that 
is to be designed to the 100-year storm event. These improvements will primarily focus on culvert 
improvements as it is unlikely that the County will be able to increase channel capacity significantly. This model 
will consist of open conveyance systems studied under Task 2.3. Conceptual alternatives will include, but are 
not limited to: 

i. increasing system culvert/bridge conveyance
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ii. reducing peak runoff

Preliminary figures will be created to convey conceptual improvement alternatives. Schaaf & Wheeler will meet 
with the County to narrow alternatives and obtain comments or concerns. Schaaf & Wheeler will finalize models 
per County direction.

2.7 Future Improvements due to Development Impacts – 25-year
Schaaf & Wheeler will develop a “25-year future conditions” model to aid in the impact fee analysis. Future 
conditions shall be as defined during a meeting with the County. Results will be presented in a summary map 
and geodatabase. 

Schaaf & Wheeler will revise CIPs as needed to account for future conditions discharges and present results 
in summary map and geodatabase.

2.8 Climate Change Model – 1 iteration
One iteration of climate change impacts will be modeled on the CIP pipe and creek models. The climate change 
iteration will include tidal boundary change due to sea level rise and increased runoff due to precipitation 
change. 

2.9 Review Meeting
Schaaf & Wheeler will meet with County to discuss draft CIPs, obtain any comments, assist in the prioritization, 
and discuss next steps in the project. 

Deliverables: InfoSWMM models, Results Maps, CIP Maps

Task 3 – Maintenance Program
This task involves reviewing current maintenance procedures, evaluating storm drain system maintenance 
needs, and working in conjunction with the County to develop a Maintenance Plan. This task will be led by 
NCE.

Subtasks include:

3.1 Review Current Maintenance Program
NCE will review the existing storm drain geodatabase(s), provided by the County, to identify the type, amount, 
location, condition, etc. of storm drain assets within Zone 5. Our focus will be on maintenance condition to get 
a sense of the overall condition of the system and types of maintenance that have been performed or are 
needed. NCE will also review how storm drain assets are captured and managed within the County’s asset 
management software Lucity. 

3.2 Maintenance Program Meeting with County and Field Meeting
NCE will then facilitate a Maintenance Program Kickoff meeting with key engineering, road operations, and 
other maintenance staff to discuss our findings and to document ongoing activities and challenges. We will 
specifically talk about what type of inspection and maintenance activities are currently being done, who is 
performing the work and with what type of equipment, how and when the work is being performed, where the 
work is being performed, and if or how it is tracked and reported. A focus will be placed on what is working and 
what is not working with current activities, procedures, and reporting. We will also discuss how the County 
conduct visual inspections versus CCTV inspections along with how maintenance activities are the same or 
different from repair. The goal of the meeting is to define what the County wants from the Program and 
determine what established or ongoing activities can form the foundation of a maintenance program moving 
forward. We anticipate needing to facilitate one field meeting shortly after the Maintenance Program Kickoff 
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meeting with Road Operations staff to discuss procedures, equipment, and problem areas. Input received and 
decisions made during these two meetings will be documented in meeting summaries. 

3.3 Operations and Maintenance Criteria & Document Standard Operating Procedures (SOPs)
Working with County staff, NCE will confirm existing or develop new inspection and maintenance criteria that 
will guide future prioritization of these activities. The focus will be to create a rapid and repeatable process, 
based on sound criteria, that ensure the County identifies what assets need to be inspected and maintained 
and when those activities need to happen. The criteria will be documented in a table following a “decision 
tree” structure. 

NCE will then work closely with Road Operations staff to document standard operating procedures (SOP) 
that will guide future inspections and maintenance. The SOPs will provide clear and easy to follow guidance 
for how inspections and maintenance are to be performed, who is responsible for conducting them, and what 
tools or equipment are necessary. The SOP guidance will be in table format and include guidance for catch 
basins, headwalls, manholes, storm drainpipe, culverts, open ditches, channels and outfalls. 

3.4 Draft Maintenance Plan
NCE will prepare a Draft Maintenance Plan for the County that will summarize the results of the conditions 
assessment completed in Task 1, document Maintenance Program goals, present inspection and maintenance 
selection criteria, describe work program actions (SOPs), provide recommendations for tracking and reporting, 
and presents estimates for maintenance costs including obtaining easements and regulatory approvals. The 
Draft will be submitted to the County for review and comment.

3.5 Meeting with County 
The County will provide one consolidated set of comments for review prior to a Draft Maintenance Plan 
meeting. Our team will meet with County to discuss comments on the draft Maintenance Plan.

3.6 Finalize Maintenance Plan
Following the meeting NCE will prepare the Final Maintenance Plan for submittal to the County and City. The 
intention of the Maintenance Plan is to be a standalone document so that maintenance folks can have a specific 
plan. It will serve as an appendix to the Master Plan developed under Task 4 and one chapter of the report will 
be dedicated to summarizing the program.

Deliverables: Maintenance Program Kickoff Meeting and Field Meeting Summary, Draft Maintenance Plan, 
Final Maintenance Plan

Task 4 – Capital Improvement Plan and Master Plan
This task includes using the results from the Tasks 1-3 to create a Capital Improvement Plan (CIP) including 
prioritized projects to reduce risks in the community. The CIP will be summarized into a Master Plan document 
that will be used as a nexus for storm water project funding which will be further developed under Task 5.

Subtasks include:

4.1 Prepare Project Cost Estimates – Condition and Capacity
Schaaf & Wheeler will create a project list that includes all proposed improvements from Tasks 1 and 2 for 
inclusion into the CIP and provide a unique identifier to each project. Schaaf & Wheeler will develop project 
contingencies that will estimate the soft costs that cannot be detailed at this level of conceptual design. Soft 
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costs will include design, permitting, easement or right-of-way acquisition, and any other associated costs to 
complete the project. It should be noted that the recommended improvements are at a conceptual level of 
design which typically does not provide enough information to accurately estimate these costs. Permitting, 
legal, and land acquisitions costs can also change quickly and don’t necessarily follow inflation which make it 
infeasible to update annually using cost indices. These estimates will therefore be separate line items that will 
be included into the total project cost. 

Cost estimates will be prepared using a combination of regional data, published data, and recent projects that 
have gone to bid. For projects that require upsizing pipes a replacement pipe will be assumed.  Condition 
related project costs will be based on recent construction bids for similar work.  The cost for every project will 
be compiled and summarized in tabular and spatial format.  This data will be shared with the County and 
discussed during the review process.

4.2 Prioritize Meeting and Project Prioritization
Prioritization requires close involvement with County staff to ensure priorities align with community concerns.
Prioritization will be based on criteria agreed upon by the County and discussed at a face-to-face meeting. At
the meeting we will discuss project ranking criteria such as costs, impact to flood risks or water quality, permit 
feasibility, ability to meet performance criteria and duration of existing flooding.

Once the criteria have been developed and agreed upon. Schaaf & Wheeler will develop final improvement 
project list that places each project into priority levels (urgent, high, medium, low) based on the selected criteria.

4.3 Project Sheets
Schaaf & Wheeler will develop individual project sheets for the ten (10) highest priority CIP projects. Project 
sheets will include the unique identifier, the project name, location, description, background/justification, and 
project costs (including permitting, design, right-of-way or easement, and construction costs). Photos and 
location maps will also be included. Project Sheets and a ranked list of projects will be submitted to the County 
for review.

4.4 Draft SDMP 
The Master Plan documents will summarize the entire existing storm system, outline the system’s current 
performance, detail areas currently subject to flooding, list and prioritize improvement projects, include a cost 
estimate for all improvements, and summarize all technical methodologies and model results. The report will 
include operation and maintenance needs and proposed plan. The SDMP will not include detailed Financial 
Plan that is to be developed under Task 5, but will have a brief section on preliminary funding options. A draft 
will be submitted to the County for review. 

4.5 Draft SDMP Meeting with County
Schaaf & Wheeler will send the Draft SDMP to the County for their review prior to hosting a meeting with the 
County to review comments and get feedback on the SDMP. 

4.6 Final SDMP Meeting with County
The County will provide one consolidated list of comments to Schaaf & Wheeler to address and finalize the 
SDMP. Schaaf & Wheeler will sign off on the final CIP projects and will sign the final engineer’s report for use 
in financial programs.

4.7 Develop Materials to Present SDMP Presentation to Board
Schaaf & Wheeler will develop materials to present to the SDMP to the Board of Supervisors. 
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Deliverables: Project Sheets, CIP Ranking Documentation, Prioritization Meeting minutes and notes, Draft 
SDMP, Final SDMP, presentation materials and Board presentation

Task 5 – Funding and Finance Plan
This task includes developing summary for mechanisms to fund the developed CIP and Maintenance 
programs. This task will be conducted by NCE and NBS with support and management from Schaaf & Wheeler.

Subtasks include:

5.1 Define the Program
Following the completion of Task 4, NCE and NBS will facilitate a meeting with County staff to specifically 
define the Zone 5 program including the specific services and activities to be funded by the selected revenue 
initiative. The team will also document what is specifically not included in the Program, so the financial analysis 
(next task) does not inadvertently consider costs for services and activities that will not be funded by any 
selected revenue initiative. Defining the program is critical for both the financial analysis and the development 
of key messaging discussed later. The discussion will also determine an appropriate planning horizon (5 year 
permit term, 10 or 15 year CIP, etc.) for the Program. Based on the input received during the meeting, we will 
create a bulleted outline or program table that specifically denotes the services, activities, and reporting that 
constitute the Zone 5 program. Although basic, this step is critical because most members of the public, and 
in some cases elected officials, don't know what the Zone 5 Program is nor are they familiar with the goods 
and services the Program provides. A Draft will be prepared and submitted to the County for review and 
comment. NCE will obtain comments and prepare a Final.

5.2 Financial Analysis
The County will provide existing budget or expenditure information associated with the Zone 5 Program for 
NCE and NBS to review. Based on this data and the cost estimates from Task 4, NCE and NBS will create a 
financial analysis tool (spreadsheet) in order to document future annual average program needs. The tool will 
be organized following the Program elements or activities defined above and will be populated with the data, 
information, and CIP programming provided by the County or resulting from Task 4. After the financial tool is 
initially populated, it will be provided to the County for review. We will then facilitate a meeting to formally 
present the results of the financial analysis to the County. This will be a working meeting where any additions 
or revisions to the financial projections will be made and a final Annual Average Financial Projection will be 
documented.  Following the meeting a final financial analysis tool will be prepared. 

5.3 Revenue Options & Rate Scenarios
Feasible options to achieve revenue needs will be identified and evaluated. To achieve this objective, a 
database will be developed which includes all parcels of land within Zone 5 boundaries. This database will be 
developed based upon the records of the County Assessor, current GIS data and other relevant and applicable 
data sources. Information contained within the database will include ownership, development status, land use 
assignment, and other property characteristics which will be necessary for the development of potential funding 
options. NBS will analyze the facilities and services to be financed, consider the potential special and general 
benefits conferred for assessment-based funding options, and calculate a range of potential special 
assessment and/or special tax amounts to achieve the revenue needs. A draft memo presenting these options 
will be developed and include brief descriptions of legal considerations, benefits, and drawbacks. Two rate 
scenario models, based on one or more of the funding options, will be developed to provide context for potential 
revenue generation. We will then facilitate a meeting to discuss the revenue options and rate scenarios. 
Following the meeting a final memo will be developed.
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5.4 Strategic Plan
NCE and NBS will work with the County Team to develop and implement a strategic plan to evaluate the 
potential for implementing a dedicated revenue mechanism or mechanisms to support the Zone 5 program. 
The first step is to identify and prioritize key internal and external stakeholders or influencers (those who are 
likely to have significant influence over the success or failure of any revenue initiative) who the County needs 
to engage early in the process to introduce the Program and it’s needs. This will be documented using a Key 
Stakeholder Template. Next, utilizing NCE’s community values tool and key talking points questionnaire a 
argument for why the Zone 5 Program is important will be developed along with initial branding and messaging. 
The development of the argument, initial branding, and initial messaging will include a preliminary meeting with 
a broad County Team, follow by brief interviews with key staff. 

Following the development of the items above, NCE will assist the County in planning for targeted outreach.
This initial engagement will be targeted at key internal and external stakeholders or influencers who can 
provide early insight about questions and concerns related to the initiative and provide critical feedback on the 
initial branding and messaging. NCE will prepare a key talking points slide deck to guide the stakeholder 
meetings. It is important to complete the initial engagement early in the process prior to community polling or 
the County making a decision about a specific revenue mechanism. NCE will synthesize the result and identify 
key takeaways or themes to be used in refining or updating the Initiative's branding and messaging and to 
inform the content of future engagement activities. NCE will then work with the County to review and update, 
as needed, the target audience section of the Strategic Engagement Plan and identify the necessary one on 
one, group or organization, and community meetings/events to support the Initiative.

5.5 Polling
Depending on the types of mechanisms being considered some type of polling is recommended. The goal of 
the polling is to determine the level of support within the Zone 5 community for different rate levels. In addition, 
the polling will test how different elements or key messaging influence respondent’s willingness to support the 
initiative.  A polling firm will be used to conduct between 300 to 400 interviews lasting approximately 20 minutes 
each. Interviews would be conducted via phone and on-line.

5.6 Recommendations and Go/No Go

Following the completion of the initial stakeholder engagement, public education and outreach, and the Polling, 
NCE and NBS will prepare a recommendations memo summarizing the feedback obtained during the 
stakeholder meetings and response from the polling. Based on these data points, the memo will identify if there 
is support for dedicated local revenue source, and if there is the memo will provide a recommendation for the 
County to consider in making a Go/No Go decision. 

5.7 Public Education and Research
NBS will develop draft media products for distribution, including, but not limited to, website updates, emails, 
social media posts (Facebook, Instagram, Nextdoor, and Twitter), and mailers, etc. In addition, the CivicMic 
team will create a dedicated webpage on civicmic.com. 

NBS will develop flyers that educate the community about the stormwater project and create surveys with 
specific questions that allow for focused outcomes while measuring the performance of the survey to supply 
useful and detailed results.

NBS will facilitate meetings with the public to convey the messages from the above educational materials. 
The CivicMic team will:
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Host up to four in-person meetings to allow the community to discuss items of importance as well as 
build a sense of community.
Create and post-meeting notices on various outlets such as social media, public locations, and in 
the newspaper and newsletters. 
Lead meetings with goals created before the meeting.
Develop action items based on feedback received at public meetings.

Finally, NBS will assemble a group of individuals to provide input on the stormwater project process and 
formation options. Through surveys and meetings, the CivicMic team will work with the community to 
determine a group of individuals that represents various communities and demographics within Zone 5, 
allowing for diverse participation. We will then work with this group throughout the formation process to 
gather input and to provide tools so that the working group can share updates with various sectors of the 
community. 

Deliverables: Draft and Final Program Table, Draft and Final Financial Tool, Draft and Final Revenue 
Options & Rate Scenario Memo, Draft and Final Key Talking Points Slide Deck, Draft & Final 
Recommendations Memo, Polling Results, Educational Materials, public meeting materials and meeting 
summaries

Task 6 – Stormwater Fee Study
NBS will complete a Stormwater Fee Study as subconsultant to Schaaf & Wheeler, as outlined below.

Subtasks include:

6.1 Kickoff Meeting and Data Collection
NBS will hold a kick-off meeting with Schaaf & Wheeler and the City of Capitola and County staff at the 
beginning of the study. The kick-off meeting will be used to data requirements in general and review study 
objectives, tasks, and schedule. A preliminary plan for public presentations will be discussed with the Schaaf 
& Wheeler, the County and City, and NBS’ CivicMic team during this meeting. The consulting team and 
County/CIty will be asked to provide data, such as:

Financial data typically reported in financial statements.
Capital Improvement and/or Master Plans (CIP projects by name, cost, and timing).

6.2 Financial Plan
NBS will prepare a detailed financial plan for the stormwater utility that includes revenue, expenditures, 
reserves, debt coverage ratios, capital improvement costs, repair and replacement costs and net revenue 
requirements. Task deliverables will include:

Financial projection model that will serve as a financial “roadmap” for the stormwater utility.
Summary of current and projected net revenue requirements.
Reserve fund policies and targets potentially including reserves for operations, rate stabilization, 
repair and replacement, debt service and capital projects.
Projected year-end reserve fund levels.
Calculated debt service coverage ratios.
Three alternatives (i.e., annual rate increases) that meet projected net revenue requirements.
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Funding sources (cash vs. debt) for capital improvements.

This financial plan will lay the groundwork for the cost-of-service and rate design analyses addressed in 
Tasks 3 and 4. The following are subtasks to the Financial Plan:
6.2.1 Projected Revenues and Expenditures
Using a cash-basis reflecting the County’s system of accounts, NBS will prepare a projection of revenues, 
expenses, and increases in rate revenue needed to meet all obligations. This will provide Schaaf & Wheeler 
and the County with a financial planning tool to plan for rate adjustments to address operating and 
maintenance costs, infrastructure improvements, asset replacement and maintaining appropriate reserve 
fund levels. The County’s projected customer growth rates from master plan documents and planned cost 
inflation factors will be incorporated in this analysis.

6.2.2 Evaluate Reserve Fund Sufficiency
NBS will evaluate the sufficiency of existing reserve funds, target reserves, reserve fund policies, and related 
issues such as meeting debt service coverage ratios and other rate covenants. We will provide 
recommendations for reserve fund targets that are tailored to the County’s specific needs such as operating, 
capital rehabilitation/replacement, rate stabilization and catastrophes, etc. We will develop a phased-in 
approach to funding reserves to minimize the impact to ratepayers.

6.2.3 Review Capital Improvement Program Funding
NBS will incorporate County plans for new facilities, infrastructure improvements, and asset replacement 
plans into the financial plan. We will evaluate the timing, costs, and available reserves used to fund various 
projects. We will work with County staff to develop a well-conceived approach to funding these capital needs, 
which may include an appropriate balance between debt-funded and cash-funded projects. The 
recommended solution will provide an appropriate balance between funding from rates, system development 
fees and, if necessary, the use of outside financing. Up to three levels of capital improvement program 
funding will be developed in the study for comparison purposes.

6.3 Cost of Service Analysis
Using the net revenue requirements developed in Task 3, NBS will equitably allocate costs to individual 
customer classes based on cost-of-service principles that comply with Prop 218.

NBS will evaluate cost allocations of various cost components to each customer class. The main 
components of the stormwater cost-of-service analysis are as follows:

6.3.1 Parcel Identification
NBS will develop a boundary and associated parcel database for property subject to the proposed Fee. 
Parcel data relevant to the formation as currently shown on the County Assessor's secured roll will be 
incorporated. The database will include land divisions, ownership and mailing information, and parcel 
information relevant to the allocation of the Fee.

6.3.2 Impervious Surface Coefficient
NBS will estimate the amount of impervious area on a given parcel using an impervious surface coefficient, 
or ISC. The ISC represents the percentage of a parcel that is composed of an impervious surface in relation 
to the total parcel area. Land uses can vary greatly in the percentages of impervious surface area. Land uses 
such as an agricultural use will be very different from an industrial use in terms of percentages of total 
impervious area. Individual ISCs have been developed to recognize these differences among various land 
uses. NBS will identify appropriate ISC data, for example the State of California, Office of Environmental 
Health Hazard Assessment,1 California Environmental Protection Agency’s Impervious Surface Coefficients 
as presented in the User’s Guide for the California Impervious Surface Coefficients (December 2010).



Storm Drainage Facilities Master Plan Update               
Flood Control and Water Conservation District–Zone 5

November 7, 2023 12 Schaaf & Wheeler
CONSULTING CIVIL ENGINEERS

6.3.3 Allocation of Costs to Customer Classes
Costs are then allocated to individual customer classes based on allocation factors specific to each cost 
classification. For example, commodity/variable costs are allocated based on land use and corresponding 
ISCs.

6.4 Rate Design Analysis
NBS will work with City/County staff to review the current rate structure and evaluate whether there are 
alternatives that better meet the County’s broader rate design goals and objectives. NBS will provide up to 
three stormwater rate structure alternatives for the City/County’s consideration, which will include the 
County’s existing rate structures and two alternatives. An evaluation of the pros and cons of each rate 
structure alternative will be included in this analysis. The following are subtasks to the Rate Design Analysis:

6.4.1 Develop Rate Design Recommendations
Stormwater rates will be developed based on the cost of service analyses, and we will include a discussion 
of the relative merits (pros and cons) of the current rate structure and the new alternatives. Evaluating the 
County’s desired rate complexity and resulting customer bills will be essential components of this process.

6.4.2 Criteria for Improving the Rate Design
When evaluating rate design, revenue sufficiency and financial resiliency are critical considerations. NBS’ 
general approach is to avoid significant under-collection of rate revenue, which is the worst-case scenario 
from a financial perspective. Other criteria for evaluating rate structures include:

Ease of understanding the rate structure by customers.
Impacts on customer bills.
Differences, if any, in collection system and general overhead and administrative costs and how they 
are allocated to various customers.
Changes due to weather events, flooding and system condition that may affect rates on a going-
forward basis.

The rate structure alternatives selected will ultimately provide the basis for comparing customer bills under 
both the current and new rate structures. However, all rate structures will be “revenue neutral” because they 
will all collect the same amount of revenue, both in total and within each customer class.

6.5 Regional Bill Comparison
NBS will compare current and proposed stormwater rates to ten neighboring communities to see how the 
County’s rates compare to other nearby communities. The results of this comparison will be presented in the 
rate study report and in public presentations. The comparisons will provide City/County staff and County 
Council with a basis to compare the cost of stormwater service to customers in the region.

6.6 Prepare Electronic Rate Model
NBS will develop the Excel-based rate model for use by County staff (users not limited) once the study is 
complete. The model will be custom-built to the County’s specific needs and will have the functionality to 
update revenue and expenses, prepare what-if scenarios, and determine annually if the proposed rate 
increase is needed, or if it can be modified or delayed. The model will have a dashboard where assumptions 
can be modified and will flow through to the rate alternative results, and a documentation tab that explains 
each tab and the interrelationships of each tab.

In addition, the model will include adjustable inflation factors and other variables and will graphically display 
charts and figures to communicate outcomes and recommendations. We will review the model with staff 
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during the development of the rate study to make sure it meets the City/County’s requirements and 
preferences.

A training session can be provided with the County’s Project Manager at the conclusion of the study. The goal 
of this session will be to review all tabs in the model and to provide sufficient information for the County to 
accept the model and have the ability to use it going forward.

6.7 Prepare Study Report
NBS will prepare a draft study report that include proposed rates for the next five to ten years, depending on 
the County’s preference for the timeframe. An executive summary and introduction will present the purpose 
of the report and results of the study. Tables, graphs, and charts will be used as appropriate, but the 
emphasis will be on providing a clear, concise and understandable report that will provide the County with a 
thorough administrative record. Key assumptions, methodologies, and factors affecting the development of 
proposed rates will be highlighted with charts and graphs when helpful. However, more technical aspects of 
the study, particularly the tables documenting the calculations and sources of data, will be separately 
provided in technical appendices.

NBS will provide an electronic file in Microsoft Word format of the draft report for the County’s review and 
comment. Once we have received the County’s comments2, we will incorporate those comments into a final 
report.

6.8 Meetings and Presentations
NBS plans to provide support to the County in public meetings to support the new rate adoption process. We 
will also plan to meet with County staff to review study results and recommendations throughout the project. 
The following meetings and presentations are anticipated for this study:

6.8.1 Meetings with County Staff
NBS proposes to hold progress meetings with County staff via conference call or web meeting format. These 
meetings will be used to review initial work products and gain input from Staff on the direction of the study. 
Prior to the public meetings, we also expect to have regular phone conversations with County staff to discuss 
how the study is proceeding, solicit input from Staff, and to review and discuss the study’s initial results and 
work products. In addition, NBS will work with County Staff to discuss and understand talking points while 
continuously providing guidance on how to manage questions for community members to ensure a clear and 
transparent message.

6.8.2 Other Public Workshops/Presentations
NBS rate study staff, in conjunction with NBS’ CivicMic team, will provide up to three (3) public workshops3 
including with a County Committee and County Council. The rate team will prepare a PowerPoint 
presentation for these meetings, which will include visual aids, graphics, charts and additional worksheets or 
handouts. In these presentations, NBS will present study results, recommendations, receive input and 
guidance on the direction of the study and answer questions. The CivicMic team will structure the meetings 
to encourage the highest level of engagement. Our team will work with County Staff to create an agenda and 
develop presentations that allow for clear and insightful presentations.

6.9 Notice of Public Hearing Mailing
NBS will create a mailing list using the most recent County Assessor secured roll data available, combining 
that with the County’s customer database. Duplicates will be removed to create a comprehensive mailing list. 
NBS will also draft the Notice to property owners subject to the proposed Fee. Final form of the Notice will be 
reviewed and approved by legal counsel and County staff.
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NBS will work with County staff to answer any questions that come up and guide you through the adoption 
process. The key technical tasks will be to prepare a draft and final Prop 218 Notice and provide the 
proposed rate tables included in the notices. NBS will work with County staff to review the draft and final 
notice prior to public release. The County should have legal counsel review all notices for legal compliance 
with the provisions of Prop 218, such as wording related to pass-throughs.

NBS will also develop and design a detailed fact sheet to be mailed to community members. The fact sheet 
will include historical information that will help educate the community on the current project needs. The fact 
sheet will be translated into up to two languages based on community census data.

6.10 Election
NBS will develop a process for the proceeding to ensure that all parties understand the parameters and 
procedures. We will prepare the Notice and Ballot Package materials, as required, in compliance with 
Proposition 218. Final form of the Notice and Ballot Package will be reviewed and approved by legal counsel 
and County staff. NBS will also develop and design a detailed fact sheet to be mailed to community 
members. The fact sheet will include historical information that will help educate the community on the 
current project needs. The fact sheet will be translated into up to two languages based on community census 
data.

6.10.1 Ballot Package
NBS will draft, print and mail the Ballot Package materials to be mailed to property owners subject to the 
Stormwater Fee. Final form of the Ballot Package will be reviewed and approved by the County and County’s 
legal counsel.

6.10.2 Ballot Tabulation
Ballot tabulation consists of the following processes:

6.10.2.1 Ballot Authentication

Ballots are reviewed to ensure authenti of the ballot and completeness of execution (i.e. are all appropriate 
fields properly marked)

6.10.2.2 Ballot Scanning and Preliminary Reporting

Ballots are scanned using a barcode/QR code scanner. Preliminary reports can be shown during the 
scanning process or can be withheld until after all ballots are scanned.

6.10.2.3 Auditing and Certification

Auditing protocols are followed to demonstrate that the software and equipment have functioned properly 
and provided accurate tallies. This can be done in the presence of appropriate parties such as County staff 
and/or the public. The detail and extent of the audit will be determined by the accuracy of the initial count and 
closeness of election results.

6.10.3 Property Owner Support Services
NBS’ call center services will consist of the following:

6.10.3.1 Call Center Set Up and Coordination

A dedicated phone number and email address will be established to handle incoming inquiries.

6.10.3.2 Staff Preparation
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Staff will be briefed on the Stormwater Fee, Hearing Notice and Ballot Package and will be provided with 
pertinent materials for the purpose of answering incoming questions and providing requested documents as 
requested.

6.10.3.3 Receive and Respond to Inquiries

Staff will receive calls, retrieve and respond to voicemail messages, and respond to email messages in a 
timely manner. The expectation is to respond within two business days for all inquiries.

6.10.3.4 Log Calls and Provide Summary Report

Inquiries will be logged to contain summary information so that call volume reporting can be provided to the 
County.
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Hourly Rates $240 $225 $175 $150 $260 $180 $155 $135 $80 $210 $150 $210 $155 $130 LS
0 Project Coordination 24,090.00$                 

0.1 Kickoff Meeting 4 4 1,860.00$  
0.2 Monthly Summaries 36 4 9,540.00$  
0.3 Monthly Coordination Calls/Emails 36 18 12,690.00$                  

1 Condition Assessment 117,170.00$               
1.1 Desktop Analysis and Field Prep 2 4 12 3,180.00$  
1.2 Develop Fieldwork Plan & Ranking System 2 4 4 4 2,680.00$  
1.3 Meeting with County 4 8 8 3,960.00$  
1.4 Condition Assessment Fieldwork Pipes 8 16 80 80 31,520.00$                  
1.5 Condition Assessment Fieldwork Channels 4 16 80 80 30,560.00$                  
1.6 Filed Inspection Culverts 2 4 24 24 9,180.00$  
1.7 Quality Control 28 6,720.00$  
1.8 CCTV - 1 week 4 8 4 $18,000 23,260.00$                  
1.9 Condition Assessment Database 2 8 16 4,250.00$  

1.10 Meeting with County 4 4 1,860.00$  

2 Capacity Analysis 63,310.00$                 
2.1 Review Previous Study 2 8 1,850.00$  
2.2 Existing Condition Modeling - 25yr 4 20 80 19,460.00$                  
2.3 Existing Condition Modeling - 100yr 4 14 40 11,110.00$                  
2.4 Culvert Analysis 4 12 40 10,660.00$                  
2.5 Existing Condition CIPs - 25yr 2 6 20 5,330.00$  
2.6 Existing Condition CIPs - 100yr 2 6 10 3,580.00$  
2.7 Future CIPs - 25yr 2 8 12 4,380.00$  
2.8 Climate Change Model - 1 iteration 2 8 16 5,080.00$  
2.9 Meeting with County 4 4 1,860.00$  

3 Maintenance Program 54,914.00$                 
3.1 Review Current Maintenance Program 6 8 8 4,488.00$  
3.2 Maintenance Program Meeting w County/City 2 8 16 16 8,312.00$  
3.3 O&M Criteria & SOPs 2 6 24 32 11,700.00$                  
3.4 Develop Draft Maintenance Program 2 10 24 60 4 17,354.00$                  
3.5 Meeting with County/City 2 10 8 8 6,112.00$  
3.6 Final Maintenance Program 2 4 8 24 2 6,948.00$  

4 Capital Improvement Plan & Master Plan 61,452.00$                 
4.1 Develop Costs from Task 1 and 2 Projects 2 10 20 6,230.00$  
4.2 Prioritize Meeting & Project Prioritization 2 6 10 3,580.00$  
4.3 Develop Project Sheets 2 4 20 16 7,280.00$  
4.4 Draft SDMP Report 8 16 72 24 21,720.00$                  
4.5 Meeting with County 4 4 1,860.00$  
4.6 Final SDMP Report 4 14 24 10 17,422.00$                  
4.7 SDMP Presentation to Board 4 8 4 3,360.00$  

5 Financial Strategy 252,465.50$               
5.1 Define Program 4 12 16 20 2 11,822.00$                  
5.2 Financial Analysis 4 6 20 40 20 2 2 8 8 21,670.00$                  
5.3 Revenue Options & Rate Scenarios 4 6 14 24 10 20 30 22,451.00$                  
5.4 Strategic Plan 4 20 100 80 4 5 48,904.50$                  
5.5 Polling 4 6 8 4 2 4 31,000$          40,524.00$                  
5.7 Recommendations 4 12 12 24 1 2 2 4 12,878.00$                  
5.6 Public Education 4 4 2 2 4 82,500$          94,216.00$                  

6 Balloting $250 $225 $175 $150 $130 108,239.00$               
6.1 Kickoff Meeting & Data Collection 2 2 8 2 16 6,035.00$  
6.2 Financial Plan 2 6 14 6 22 10,380.00$                  
6.3 Cost-of-Service Analysis 2 4 8 4 28 8,950.00$  
6.4 Rate Design Analysis 2 6 8 8 12 7,630.00$  
6.5 Regional Bill Comparison 2 2 8 4 8 5,100.00$  
6.6 Prepare Election Rate Model 2 2 8 4 12 5,760.00$  
6.7 Prepare Study Report 4 6 10 4 16 8 9,639.00$  
6.8 Meetings and Presentations 4 960.00$  
6.9 Notice of Public Hearing Mailing 4 6 2 6 4 4,392.00$  

6.10 Election 4 6 4 8 6 40,000$            49,393.00$                  

681,640.50$               
9,750.00$  

250 300 572 278 214 88 192 168 15 296 301 245 333 148 171,500$          691,390.50$               
DIRECT COSTS
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EXHIBIT 56



From: T Thatcher <terrirthatcher@gmail.com>
Sent: Wednesday, January 24, 2024 5:43 PM PST
To: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
CC: Kahn, Jessica <jkahn@ci.capitola.ca.us>; Mozumder, Kailash <kmozumder@ci.capitola.ca.us>; Joe McLean
<jwmjr116@gmail.com>; Sesanto, Sean <ssesanto@ci.capitola.ca.us>
Subject: Re: Riverview Flume
Attachment(s): "~WRD0001.jpg","~WRD0001.jpg"
Katie, 

We're aware of the communication stream with Nick. My issue is regarding communication around the flume repair that is
now impacting our permit.

We are free any time you can make yourself available. 

Sooner the better.

Thank you, Katie.

On Wed, Jan 24, 2024, 5:18 PM Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> wrote:

Dear Terri and Joe,

 

I apologize for the communication issues you raised regarding your application.  On the front page of your application, the box next
to Architect Designer Nicholas Batie of Faulkner Architects was checked as the name of the person listed whom staff should
contact regarding the application.  The incomplete letter and updates have been going to Nicholas.  Sean Sesanto can include you
on all future communications.  

 

I spoke with Nicholas Batie last week after Sean informed him of the latest update regarding the encroachment. I am happy to sit
down with you to discuss the review process and timing.  At this point, we want to ensure that when your application goes through
the review process, the County will not prevent the development from happening through unrealistic conditions.  Our legal team
requested a meeting with County Council which we are currently trying to identify a date.  We will provide updates after we meet
on the process. 

 

Please let me know when you would like to meet.  This is a very unique circumstance.

 

Regards,

 

Katie Herlihy

Community Development Director

 

 

 

From: T Thatcher <terrirthatcher@gmail.com>
Sent: Tuesday, January 23, 2024 12:29 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Cc: Mozumder, Kailash <kmozumder@ci.capitola.ca.us>; Joe McLean <jwmjr116@gmail.com>
Subject: Re: Riverview Flume

 

Greetings Katie and Jessica,

 

We're following up on the latest we've heard from our architect on the status of our building permit. 
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It appears that the date for the flume repair continues to slip and with it progress on getting a permit to remodel the home
above it at 427 Riverview. What is frustrating to us is that there has been zero communication from the City of Capitola to
us personally. We hear updates second-hand or after reaching out. 

 

We also heard that there is a dispute between the County of Santa Cruz and the City of Capitola on who is responsible for
the flume repair. We assumed this was sorted out last year after we were told of two different timeframes for the flume
repair, Spring of 2023 and Fall of 2023. 

 

The initial plans for our remodel were reviewed by Capitola last Spring. After approval to proceed with the drawings, the
plans for the remodel were submitted to Capitola on September 8th, 2023. We were told the review would take 30
business days which would have been October 20th. We're just now hearing about this new delay that is now on indefinite
hold. This means we cannot schedule a contractor or anything else for the project. I feel we've been more than
accommodating in this year-long process.

 

We heard from our architect last week that there is a 'five-year plan' where the flume will potentially be diverted to another
location. We've never heard this from the city which doesn't make sense as it runs under our home.

 

My question to you is how do we resolve these pretty massive communication issues? We've followed all of the rules,
reset expectations on timelines, and have been extremely cooperative. 

 

We'd like to have a face-to-face meeting with you all to agree on a path forward. We will make ourselves available at a
time that works for you all. The sooner the better, please.

 

Terri Thatcher

Joe McLean

 

 

 

On Fri, Nov 10, 2023 at 10:40 AM T Thatcher <terrirthatcher@gmail.com> wrote:

Thank you, Jessica.

 

We are also in the permit process to remodel this property. We are currently working with Sean on this. The draft plan
would be to begin with the building closest to the creek, in the Spring. It would likely give you access to the top of the
box. When the Granite Rock guys put the temporary fix to the walkway in place, they indicated there was a crack about
ten feet into the flume. 

 

We look forward to working with you on this!

 

Terri & Joe

 

On Thu, Nov 9, 2023 at 1:15 PM Kahn, Jessica <jkahn@ci.capitola.ca.us> wrote:

Good afternoon,

 

Thank you for your email, we appreciate your patience and concern regarding the upcoming wet winter and the
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impact on your properties.

 

The City is actively engaged in the planning and permitting process for the permanent repair of the outfall. Our
current timeline anticipates that construction will take place in the spring, coinciding with the period of lowest water
levels. This approach ensures a safe and effective repair process.

 

We understand the importance of addressing the damage promptly, and we are committed to ensuring that the outfall
is restored to its proper condition. We will keep you informed of any further developments or updates as we progress
with the repair work.

 

If you have any additional questions or concerns, please do not hesitate to reach out.

 

Jessica

 

Jessica Kahn, P.E. 

Public Works Director 

City of Capitola 

(831) 475-7300 x 217 

jkahn@ci.capitola.ca.us 

 

From: T Thatcher <terrirthatcher@gmail.com>
Sent: Sunday, November 5, 2023 11:14 AM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Mozumder, Kailash <kmozumder@ci.capitola.ca.us>; Joe McLean <jwmjr116@gmail.com>
Subject: Re: Riverview Flume

 

Hello Jessica,

 

Joe and I wanted to check-in to ensure we're still on track for this repair to occur in May. I know you know that this
winter is forecasted to be a wet one. We're very concerned for both of our properties due to the large crack in the
flume that compromised the integrity of the walkway and the front  yard of 427 and would feel better knowing that
there was a repair plan in place.

 

Thank you in advance, Jessica, for providing us with an update on the plans.

 

Best,

 

Terri Thatcher

Jose McLean

 

On Fri, Sep 8, 2023 at 9:41 AM Kahn, Jessica <jkahn@ci.capitola.ca.us> wrote:

Hi Terri,
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I apologize for the delay in responding.

 

Unfortunately, the City will not proceed with any further repairs on the flume before this winter. During the process
of obtaining permits for the work in this past spring and summer, it became apparent that the permanent repair will
require engineered plans to be submitted to the permitting agencies for review. It is likely that the permanent repair
work will not take place until next May, as the permitting agencies have indicated that we must wait for the lowest
creek level to complete work in or near the water. This also applies to the City-owned bulkheads adjacent to the
creek, which has not yet been repaired.

 

If you have any additional questions, please let me know.

 

Jessica

 

Jessica Kahn, P.E. 

Public Works Director 

City of Capitola 

(831) 475-7300 x 217 

jkahn@ci.capitola.ca.us 

From: T Thatcher <terrirthatcher@gmail.com>
Sent: Tuesday, August 29, 2023 4:45 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Mozumder, Kailash <kmozumder@ci.capitola.ca.us>; Joe McLean <jwmjr116@gmail.com>
Subject: Re: Riverview Flume

 

Hello Jessica,

 

Hope all is well with you all. I know you're crazy busy with repairs. 

 

I'm following up on this last email from you. It's been five months now and we've not heard any updates. We're very
concerned about the upcoming wet winter and the integrity of the flume. As you know it's impacted both of our
properties, 425 and 427 Riverview Avenue. 

 

We've hired an architect, Faulkener Architects, to remodel 427. They have been working with the city to ensure we
are compliant with regulations. They will be submitting detailed plans within the week with an expected break-
ground time frame of this next Spring. 

 

We hope that the plan is to address the flume repairs before the winter and our break ground timing. We're happy
to come into the office to meet if this helps. Please let us know!

 

Best, 

 

Terri Thatcher
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Jos McLean

 

On Tue, Apr 4, 2023 at 9:57 AM Kahn, Jessica <jkahn@ci.capitola.ca.us> wrote:

Hi Terri,

 

Thank you for your follow up email, I did not receive the March 23 email.

 

Last week City staff met with FEMA regarding this location along with several others in the City. We are currently
awaiting funding information that will allow us to move forward with the permanent repair. This repair will likely
require permits from several regulatory agencies and selecting a contractor through the public bidding process.
Assuming that there is not any additional damage this outfall requiring emergency repair, I would expect
permanent repair work to commence sometime within the next 3 months.

 

Please let me know if you have any additional questions.

 

Thanks, Jessica

 

Jessica Kahn, P.E. 

Public Works Director 

City of Capitola 

(831) 475-7300 x 217 

jkahn@ci.capitola.ca.us 

From: T Thatcher <terrirthatcher@gmail.com>
Sent: Thursday, March 30, 2023 10:59 AM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>; Mozumder, Kailash <kmozumder@ci.capitola.ca.us>
Cc: Joe McLean <jwmjr116@gmail.com>
Subject: Re: Riverview Flume

 

Hello Jessica and Kailash,

 

Attached you'll find 4 more photos. The fence has slipped down about 10 inches now as the floor of the flume at
the mouth has collapsed further. Looking down from the path, the floor of the flume on the left has lifted up
notably and the right side appears to have collapsed further down. 

 

We would love to connect with you all on what the plan is. If you are not the right people to work with, can you
please share the names of the contacts at the county? 

 

Thank you,

 

Terri Thatcher

 

On Thu, Mar 23, 2023 at 5:50 PM T Thatcher <terrirthatcher@gmail.com> wrote:
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Hello Jessica and Kailash,

 

We hope this email finds you well. 

 

Joe Mclean and I are the new owners of 427 Riverview, over the flume. We have been communicating with
Kailash on the damage that was done to the flume after the storms this year. We are preparing to work on the
house so we need to understand what the plans are to address the damage. I know that you had Granite Rock
put a temporary fix in place so that the public walkway could reopen but there is still significant damage that
needs to be addressed.

 

We hired a soil engineer to assess the property and she went into the flume and took photos and video that
show further issues that need to be addressed. 

 

The summary is that about 10' in there is a crack and spalting of the cement. There looks to be a previously
repaired section that is also cracking now. About 38' in there is a crack that goes all the way around; the
bottom, sides, and top. The crack is allowing the water to penetrate underneath the floor of the flume. 

 

We would love to get with you to discuss
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next steps. I've attached photos of the findings. I'll send the video in a separate email. It's a large file.

 

We look forward to hearing back from you!
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Terri Thatcher 

Joseph McLean 
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Terri Thatcher

Joseph McLean
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From: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Sent: Thursday, February 15, 2024 1:39 PM PST
To: Sesanto, Sean <ssesanto@ci.capitola.ca.us>; Matt Machado <Matt.Machado@santacruzcountyca.gov>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>
CC: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Rachel Fatoohi
<Rachel.Fatoohi@santacruzcountyca.gov>; Samantha Zutler <SZutler@bwslaw.com>; Moshref-Danesh, Leila J.
<LMoshref@bwslaw.com>
Subject: RE: City of Capitola 427 Riverview Avenue Application
In anticipation of our meeting this afternoon, staff provided these comments:

“This is not a project that the County or Zone 5 would typically allow, because the entire property and footprint of the structure is
bisected by an underground culvert.
 
If the City is interested in entertaining this application, County drainage staff have the following preliminary comments:

1.          The Applicant should be required to evaluate the condition of the culvert underlying the property; however, the Zone
5 master plan consultant has already evaluated the condition of the culvert. It is in bad condition and does not have sufficient
capacity to convey the flows it receives.
2.          The County and Zone 5 would not permit a project like this with a culvert in this condition and with insufficient
capacity.
3.          Per the Master Plan the required culvert size is 96” by 120”. Potentially it might make sense to reroute the culvert
under the adjacent walkway rather than having it bisect the entire footprint of the house.
4.          Applicant should be required to take steps to protect culvert during construction. Potentially the house foundation
should be designed such that a culvert failure would not result in damage to the house.
5.          The Applicants need to enter and record an agreement that runs with title that acknowledges the existence of and
hazard of building on top of the culvert and contains restrictions on future use of the property that will protect the culvert
(e.g. trees, drilling/excavation), and agrees to defend and indemnify the County, Zone 5 and the City. Should also include a
right of access to the culvert if necessary for maintenance/repair by a public entity and notice when they’re going to do work
that might impact the culvert
6. Indemnity agreement should extend to construction of the project.
7.  Applicant should be required to perform or contribute toward maintenance on the culvert. “
 
//Justin
 

 JUSTIN A. GRAHAM  |ASSISTANT COUNTY COUNSEL

Santa Cruz County Counsel’s Office
701 Ocean Street, Room 505, Santa Cruz, CA 95060
Office: 831-454-2040 | Direct Line: 831-454-2072
Email: Justin.Graham@SantaCruzCountyCA.Gov
My schedule is: Monday through Friday, 8am to 5pm.

 
SANTA CRUZ COUNTY COUNSEL CONFIDENTIAL COMMUNICATION
NOTICE TO RECIPIENT: This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may be subject to the attorney-client privilege, attorney work-product doctrine, and/or otherwise
confidential and exempt from disclosure under applicable federal and state laws. If you are not the intended recipient, please delete the email and notify us immediately. Any further disclosure, forwarding, dissemination, copying, or other use
without permission is prohibited.

 
 
 
 
From: Sesanto, Sean <ssesanto@ci.capitola.ca.us>
Sent: Thursday, February 1, 2024 3:28 PM
To: Justin Graham <Justin.Graham@santacruzcountyca.gov>; Matt Machado <Matt.Machado@santacruzcountyca.gov>; Jason
Heath <Jason.Heath@santacruzcountyca.gov>
Cc: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: City of Capitola 427 Riverview Avenue Application
 

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

Matt, Justin, and Jason,
 
Please see the attached plans.
 
Thank you,
 

Sean Sesanto |Associate Planner
City of Capitola
831.475.7300
Planning Counter Hours: 1 p.m. - 4 p.m., Monday -
Friday
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From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Sent: Tuesday, February 20, 2024 4:37 PM PST
To: Senyk, Erika <esenyk@ci.capitola.ca.us>; Bennett, Shelon <sbennett@ci.capitola.ca.us>; Kotila, Matt
(mkotila@ci.capitola.ca.us) <mkotila@ci.capitola.ca.us>
CC: Morrison, Ed (emorrison@ci.capitola.ca.us) <emorrison@ci.capitola.ca.us>
Subject: PW Staff Meeting and Project List
Attachment(s): "attachment.ics","DPW Council Goals.xlsx"
Regular meeting a review list for Council goal setting meeting. Attached is a draft list of projects.
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Project Name Level of Effort this
Fiscal Year Current Status Notes

Finish Wharf Very High In Construction Multiple small contracts; elaborate
Advance Community Center Potential High - VH In Design If funding comes through, will be a heavy lift
Advance Jade Street Playground Potential High - VH In Design If funding comes through, will be a heavy lift
Cliff Drive Resilience Project High In Progress On a tight timeline; funded by FHWA
Stockton Bridge Debris Mitigation High In Progress
Esplanade Park Improvements Medium Not Started Council Goal
Advance Bay Hill Corridor Study Medium In Progress
Complete/Additional Peery Bridge Repairs Medium In Progress Currently evaluating
Finish Rispin Medium Finalizing Contract
Pump Track Low Not Started
Noble Gulch Repairs Low In Progress Identified in assessment
Annual Pavement Project Low In Design
Depot Hill Encroachments Very High Not Started Pending direction from Council
Climate Action Plan High Not Started Heavy on public meetings
Complete Streets Safety Assessments Medium Not Started

Storage Solutions for Rec – Lifeguard and Baseball Medium Not Started Significant need; current infrastructure failure;
collaboration with County

41st Median Improvements Medium Not Started Need visioning
PD Lockers and Motor Shed Low Not Started

Very High:

Involves all Public Works
staff, staff from other
departments, multiple
agencies, numerous
stakeholders, extensive
permit requirements, and
coordination of several
consultants/contractors.

High:
Engages all Public
Works staff, external
agencies, various
stakeholders, entails
permitting processes,
and requires
management of
consultants.

Medium:

Involves several Public
Works staff members,
includes scoping,
consultant/contractor
management, and
moderate stakeholder
engagement.

Low:

A B C D

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16

17
18
19
20
21
22
23

24
25

26
27

28
29

FY24-25
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Requires the
involvement of 1-2 Public
Works staff members,
pertains to small projects
involving scope
definition, bidding, and
execution.

A B C D

30

FY24-25
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Project Name Level of Effort Current Status Notes
ADA Transition Plan High In Progress Public meetings, etc
Creek Lagging and Outfall FEMA High Obtaining Permits Lots of permits

Bridge FEMA Medium Construction Contract Awarded Waiting for good
weather

Bay/Hill Quick Build Medium Going to Bid ---
Park Avenue Improvements Low Finalizing Design ---
Parking Lot Path Low In Design Redesign for costs

Hoopers Ramp FEMA Low On Hold Waiting for end of wharf
project

Battery Back Up Low Under Contract ---

Jade Street Swings Low Not Started Not sure where to put
this

Jetty FEMA --- Completed ---
Outfalls, Others? FEMA --- Completed ---
Water Fountains --- Completed Council goal
Capitola Road --- Completed ---

A B C D
1
2
3

4
5
6
7

8
9

10
11
12
13
14

Completed-In Progress 23-24
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Terri <terrirobbins1221@gmail.com>

FW: 427 Riverview Follow-up
1 message

Joe McLean <jwmjr116@gmail.com> Thu, Jun 27, 2024 at 11:21 AM
To: "gomez@fusearchitecture.com" <gomez@fusearchitecture.com>
Cc: Terri <terrirobbins1221@gmail.com>

 

 

From: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Date: Monday, June 17, 2024 at 9:51 AM
To: T Thatcher <terrirthatcher@gmail.com>
Cc: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>, Joe McLean
<jwmjr116@gmail.com>
Subject: RE: 427 Riverview Follow-up

Hi Terri,

 

Until FEMA approves the expenditure of funds, establishing a reliable schedule would be challenging. This work would
likely be constrained by conditions set forth by regulatory agencies, typically during the spring and/or summer when the
outfall experiences the lowest flows. The earliest possible start date for this project would be in spring 2025. I apologize
for not having more specific information at this time.

 

Jessica

 

Jessica Kahn, P.E. 

Public Works Director 

City of Capitola 

(831) 475-7300 x 217 

jkahn@ci.capitola.ca.us 

 

From: T Thatcher <terrirthatcher@gmail.com>
Sent: Monday, June 17, 2024 9:43 AM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>
Cc: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Joe McLean <jwmjr116@gmail.com>
Subject: Re: 427 Riverview Follow-up
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Hi Jessica,

 

Circling back on this. Can you provide us with how the process will work? We're trying to time a lot
around this so the information you can provide will greatly help. We understand it's out of your
control, we just want to understand the general process so we can better time our project.

 

Terri

 

On Wed, Jun 12, 2024 at 10:21 AM T Thatcher <terrirthatcher@gmail.com> wrote:

Thank you for the update, Jessica. This is all we're looking for. 

 

We're not worried about weeks, and it's been months, I think we're concerned about it taking
years. Once the fix has been approved can you shed light on what comes next and an estimated
timeline? I imagine it goes out to bid? We understand it's not in your control but we're hoping for
a reality check on our expectations. If this will take years, we will possibly need to re-evaluate. 

 

Any information you can share, understanding it's not in your control, would be greatly
appreciated.

 

Terri and Joe

 

On Tue, Jun 11, 2024 at 8:40 AM Kahn, Jessica <jkahn@ci.capitola.ca.us> wrote:

Good morning,

 

The City has not yet been authorized by FEMA to proceed with the repair. Unfortunately, obtaining approval for this
type of permanent work can take several months. According to FEMA, the project has been under environmental
review for several weeks.

 

Regrettably, I do not have any additional information at this time.

 

Jessica

 

Jessica Kahn, P.E. 

Public Works Director 

City of Capitola 
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(831) 475-7300 x 217 

jkahn@ci.capitola.ca.us 

 

From: T Thatcher <terrirthatcher@gmail.com>
Sent: Monday, June 10, 2024 8:06 PM
To: Kahn, Jessica <jkahn@ci.capitola.ca.us>; Herlihy, Katie (kherlihy@ci.capitola.ca.us)
<kherlihy@ci.capitola.ca.us>
Cc: Joe McLean <jwmjr116@gmail.com>; Charlie Eadie <charlie@eadieconsultants.com>
Subject: Re: 427 Riverview Follow-up

 

Jessica and Katie,

 

It's been nearly 3 months without the courtesy of a reply from anyone. Are there any updates
on the status of the flume repair? I feel like the city of Capitola has completely blown us off at
this point. We've all but lost faith in the town we chose to spend the rest of our lives in. All
we've asked for is to be kept up to date. 

 

Terri & Joe

 

On Tue, Mar 26, 2024 at 8:56 AM Charlie Eadie <charlie@eadieconsultants.com> wrote:

Hi Jessica:

Any progress on this?

 

Charles Eadie,

Principal

 

    P.O. Box 1647, Santa Cruz, CA  95061-1647

    831.431.3396 (cell)   

    charlie@eadieconsultants.com | eadieconsultants.com   
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On Fri, Mar 8, 2024 at 11:30 AM Charlie Eadie <charlie@eadieconsultants.com> wrote:

Hi Jessica:

Just checking on the status of the follow-up from our meeting on February 23. We are
awaiting the results of your site visit and next steps regarding the walkway failure and
related safety concerns.

 

Also, we would appreciate a response regarding the title information provided by Terri
Thacher confirming that per the easement the property owners are to be indemnified as to
any damages due to work on the flume, which as written, is the opposite of what the City
had been assuming. (Documents attached for reference.)

 

Thanks again for your assistance and time on this matter.

 

Charles Eadie,

Principal

 

    P.O. Box 1647, Santa Cruz, CA  95061-1647

    831.431.3396 (cell)   

    charlie@eadieconsultants.com | eadieconsultants.com   
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hi Other,

# of Stories

Property Owner: Phone: (626)523-3159

Applicant: Phone: (626)523-3159

[] Architect/Designer:

Page 1

J

IMPORTANT: Please check the box 0 next to the name of the person listed below whom we should contact regarding

this application.

Mailing Address:

Email:

Mailing Address:

Email:

Mailing Address:

Email:

City of Capitola

Master Application

S Remodel

# of Stories 2

Variance

# of Units 1

Application #

Filing Date

Total Fee

Received by

i

j Proposed Use/Occupancy: Single Family Residence

Joseph McLean

4800 River Street, Soquel, CA 95703

jwmjrl 1 6@gmail.com

Joseph McLean

4800 River Street, Soquel, CA 95703

jwmjrl 1 6@gmail.com

Bowman & Williams Phone: (831)426-3560X124

3949 Research Park Court, Suite 100, Soquel, CA 95073

Samantha@bowmanandwilliams.com

Engineer:

Mailing Address:

Email:

Project Address: 427 Riverview Ave, Capitola, CA 95010

A p N 035-132-01-000

Existing Condition/Current Use Single Family Residence

; [] New Addition

i [] Residential: # of Bldgs.J

I Project Description:

| The project proposes to elevate all living spaces of an existing SFR above FEMA flood elevation,

| using a similar footprint as the existing residence. This will be accomplished by demo and rebuild

| of a portion of the residence on elevated concrete pier foundations, and remodeling a portion of the

| residence above the existing garage. A portion of the existing garage will be converted to a carport.

® Demo CUP ® Coastal Permit

Commercial: # of Bldgs.

Faulkner Architects, ATTN: Nicholas Batie Phone: (530) 386-6070

1 2242 Business Park Dr # 1 8, Truckee, CA 961 61

nick@faulknerarchitects.net

Zone District: + VRU



Application #

sq. ft.

Signature:

Date: Aug 31, 2023

I hereby authorize the above named contact person to act as my agent in all matters pertaining to this application.

Applicant

Date: Aug 31, 2023

P \ADMINISTRATION\FORMS\Applications\Master ApplicationWasfer Application 2020 docx Revised June, 2020

Page 2

City of Capitola

Master Application

In submitting this Application, I agree to defend, indemnify, and hold harmless the City of Capitola, its officers, employees,

and agents, from and against any claim, including attorneys’ fees and litigation costs, arising out of or in any way related to

the City of Capitola's processing, consideration, or approval of this Application.

I, the undersigned, understand approval of this project does not waive any requirements, laws, or ordinances of the City of

Capitola. All statements contained herein, including all documents and plans submitted in connection with this application,

are true and accurate to the best of my knowledge.

sq. ft.

sq. ft.

sq. ft.

sq. ft.

sq. ft.

sq. ft.

sq. ft.

sq. ft.

sq. ft.

sq. ft.

JoWrit fa McUm ,7a
Joseph W Mtlean Jr (Aug 31. 2023 15:55 POT )

Property Owner

Siq nature: Joteph McUM Jt

PLANNING STAFF USE ONLY

Architectural and Site Review

Coastal Review: Exclusion, Exemption or Rec. to CCC
Environmental Review

Administrative Review

Planning Commission Review (PC)
Zoning Administrator
Other

Yu

y

Proposed

New Commercial Building: N/A

New Residential Building: 1,178

Addition: N/A

Remodel/Tenant Improvement: 657

Carport/Patio Cover: 359

New Deck: 189

New Fencing: 758 (126 linear feet)

New Paving: 0

Parking Spaces: 2

Other (specify): 480 sq. ft. patio

Existing

Lot: 30 x 178.6 = 5358

Main Building: 2,156

Parking Spaces: 2

Other (specify): 490 sq.ft, garage



<- Back

Permit Information

Project Description:

03/06/2024

Fees

$4,420.50Total Fees:

$0.00Amount Due:

Uploaded Files

2 files have been uploaded

Accessibility

Privacy » Term*

1/1

Permit Number:

Permit Date:

Permit :

Type:

Sub Type:

Status:

20230400

09/05/2023

Planning

B-Residential

P-Admin

Inprocess

$943-00 - Paid

$3,143-00 - Paid

$210.50 - Paid

$124.00 - Paid

Filing Date:

Issued Date:

Permit Expiration:

Occupancy:

Construction Type:

Ries

| Choose Files | No file chosen

Planning Fees - Coastal Development Permit

Planning Fees - Design Permit - Residential Single Family - PC Review

Planning Fees - IT fee:

Planning Fees - Stormwater Plan Review Fee:

DP. CDP to remodel and connect an

existing SFD and detached two-

story ADU. raise habitable space

above BFE.

09/05/2023



PROJECT ADDRESS: 427 Riverview Ave, Capitola, CA

Zip: 95073

IndustrialCommercialProject Type: x Residential

New Development x Redevelopment

sq. ft.5,358Total Project Site Area

sq. ft.2,386

sq. ft-1.627

sq. ft.113

sq. ft.Total proposed (post-project) impervious surface area 2,139

Signature

Q:\Stormwater ProgramVPosi Constructions PCRsXStorm Water Permit Project Application_rev 4-2-15 docx

All projects must comply with the City’s Storm Water Post Construction Requirements (CMC
13.16.090). Complete the following information in order for the Public Works Department to
determine the applicable requirements for a project. Once this has been submitted the
applicant will be notified and provided guidance on achieving compliance.

Project is a:

Project Description: The project proposes to demolish most of an existing SFR and rebuild above the
FEMA flood elevation, using a similar footprint as the existing residence.

Amount of existing (pre-project) impervious surface area

(e.g., existing buildings, paving, hardscape)

Amount of replaced impervious surface area

(e.g., parking lot replaced by a building)

Amount of new impervious surface area created

(e.g., new building addition and/or patio)

City of Capitola

Storm Water Permit Project Application

Stormwater Project Information

When completing this section, consider the entire project site, not separate parcels or development sites within the project area

Impervious Area = structures, pavement, hardscaping - any surface that will not allow water to infiltrate into the ground

DESIGNER:

Contact Name: Samantha Vroomen

Address: 3949 Research Park Court, Suite 100

City: Soguel Zip: 95073

Phone:831 -426-3560X1 24

Mobile:

Fax:

Email:Samantha@bowmanandwilliams.com

OWNER:

Contact Name: Mr. Joseph McLean

Address: 4800 River Street

City: Soquel

Phone: (626) 523-3159

Fax:

Email: jwmjrl 16@gmail.com

Aug 31, 2023

Date

I hereby affirm that this information is accurate and understand it will be used to determine compliance with the

City's Storm Water Post Construction Requirements for this project.

Property Owner or Authorized Agent

Joseph W McLean Jr
Print Name



Staff to complete below

sq. ft.

Tier Determination Basic

Tier* Detached Single Family Homes

New/Replaced impervious area < 2,500 sf

Tier 1 New/Replaced impervious area > 2,500 sf New/Replaced impervious area > 2,500 sf

Tier 2 N/A Net impervious area > 5,000 sf

Tier 3 Net impervious area > 1 5,000 sf New/Replaced impervious area > 15,000 sf

Tier 4 New/Replaced impervious area > 22,500 sf

QAStormwater Program >Post Constructions PCRs'Storm Water Permit Project Application_rev 4-2-15.docx

1

Tier

Check

One

Net Impervious Area

(New + Replaced - (Existing- Proposed)

All Others (Commercial, Industrial, Two-

&Multi-Family Homes)

Notes:

* Tier numbers correspond to "Performance Requirements" identified in the State Water Resources Control Board

resolution for PCRs.

** Basic Tier projects must incorporate runoff reduction measures into site plan, e.g. disperse runoff to vegetated area,

pervious paving, rain barrel or cistern

Net impervious area = new impervious + replaced impervious - (pre-project minus post-project)

Basic

Tier**



$4,420.50Total Amount:
Customer Copy

Page 1 of 1 09/05/2023 03:42:32 PMPrinted by: Jorge Melgoza

PAYMENT CODE RECEIPT DESCRIPTION TRANSACTION AMOUNT

$210.50

$943.00

$3,143.00

$124.00

PAYMENT DATE

09/05/2023

COLLECTION STATION

Front Counter

RECEIVED FROM

McLean 20230400

DESCRIPTION

CDD 5% IT FEE

CDD COAST DEVPER

CDD RES SF PC

PW Stormwater

CDD 5% IT FEE

Coastal development permit+5% IT

Residential Single-FamPC+ 5%IT

Stormwater Development Fee

Total Cash

Total Check
Total Charge
Total Wire
Total Other

Total Remitted
Change

Total Received

City of Capitola
420 Capitola Avenue
Capitola, CA 95010

Phone: 831-475-7300
Fax: 831-479-8879

www.cityofcapitola.org

BATCH NO.

2024-03000063

RECEIPT NO.

2024-00000506

CASHIER

Jorge Melgoza

$0.00

$4,420.50
$0.00

$0.00
$0.00

$4,420.50
$0.00

$4,420.50
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MEMO 

To:   Sean Sesanto, Community Development 

From:   Erika Senyk, Public Works 

Date:   26 September 2023 

RE:  427 Riverview Ave - Public Works Review 1 Comments 
  Comments based on applicant plans 8/31/23; Received from Planning 9/7/23 

  
Prior to Staff Approval or Planning Commission Review 
  
1. Project Info and Sheet Index: Proposed impervious surface area (2,319 SF) does not match total 
proposed impervious surface area on the Storm Water Permit Project Application (2,139 SF). Please edit 
either the application or plan sheet accordingly. 
 
2. Sheet C3.0: On the sediment and erosion control plan, include access to construction site, equipment 
and material storage locations and duration of placement, containment method for trash and debris, and 
location of dumpster. 
 
3. Sheet C2.1 and C3.0: Stockpile material and portable toilet and containment/protection shall not 
encroach into the public right of way. 
 
4. Prior to any work in the City road right of way, an encroachment permit shall be acquired by the 
contractor performing the work. No material or equipment storage may be placed in the road right-of-way. 
Closure of the Riverview walking path will require prior approval from the Public Works Department. 
 
Building Permit Plan Submittal/Conditions of Approval 
 
1. Public Works Standard Detail BMP STRM (Stormwater Pollution Prevention and Protection for 
Construction Projects) shall be printed in full and incorporated as a sheet in the construction plans with the 
date and signature (attached). All construction shall be done in accordance with the Public Works Standard 
Detail BMP STRM. 
 
2. Prior to project final, all cracked or broken driveway approaches, curb, gutter, or sidewalk shall be 
replaced per the Public Works Standard Details and to the satisfaction of the Public Works Department. All 
replaced driveway approaches, curb, gutter or sidewalk shall meet current Accessibility Standards. 
 
3. Applicant shall notify the Public Works Department 24 hours in advance of the commencement of work. 
A pre-construction inspection must be conducted by the grading official, or appointed staff to verify 
compliance with the approved erosion and sediment control plan. All BMPs, sediment and erosion control 
measures shall be installed prior to the start of construction and shall be maintained throughout project 
duration. 
 
General Site Maintenance: Keep work site clear of debris and be aware of tracking mud, dirt, gravel into 
the street, and sweep daily, cover all stockpiles and excavation spoils. Practice good housekeeping and 
maintain temporary construction BMPs. 

PUBLIC WORKS DEPARTMENT 
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420 Capitola Avenue 
Capitola, California 95010 

Telephone: (831) 475-7300 
FAX: (831) 479-8879 

Website: www.cityofcapitola.org 

 

 
 

 
 

 
December 5, 2023 
 
Nicholas Batie Faulkner Architects 
12242 Business Park Dr #18 
Truckee, CA 96161 
 
Subject: 427 Riverview Avenue + Design Permit 
 
Dear Nick Batie: 
 
The City of Capitola Community Development Department has completed its review of your 
application for a Design Permit and Coastal Development Permit for the substantial remodel 
and merging of a single-residence and accessory structure, located at 427 Riverview Avenue, 
and is providing you with the following information as a guide for further processing of your 
application. 
 
PROJECT DESCRIPTION 
Below is the project description that staff has developed based on the information submitted in 
your application package. Please review this project description carefully. If the description is 
inaccurate or incomplete, please contact your assigned planner immediately to correct the 
information. 
 
Design Permit to convert an existing single-family residence and accessory structure into a 
single structure, with all remaining habitable space located above the base flood elevation.  
The proposal reduces the net floor area of the existing lot.   
 
APPLICATION COMPLETENESS DETERMINATION 
The Community Development Department has completed its review of your application and has 
found it incomplete pursuant to Section 65943 of the California Government Code.  As detailed 
herein, additional information and/or corrections need to be submitted in order for staff to 
continue processing your application. 
 
COMPLETENESS DETERMINATION - CALIFORNIA ENVIRONMENTAL QUALITY ACT 
(CEQA) The Community Development Department has determined your project is exempt from 
further environmental analysis pursuant to CEQA Section 15301. Staff will now complete the 
necessary documentation to complete the exemption process. No additional information is 
required at this time. 
 
PROJECT ISSUES/CORRECTIONS 
The following project issues and/or corrections to submitted plans and documents must be 
completed prior to scheduling your project for a public hearing. 
 

http://www.ci.capitola.ca.us/


 
Plan Corrections/Additional Information 
The following corrections or additional information is necessary in order to continue processing 
your application. 
 
General 

1. Clarify on the plans if there are any proposed structures or alterations between the 

existing pathway and the creek. 

2. All Outdoor lighting shall comply with all relevant standards pursuant to Capitola 

Municipal Code (CMC) Section 17.96.110, including that all outdoor lighting shall be 

shielded and directed downward such that the lighting is not directly visible from the 

public right-of-way or adjoining properties. 

3. The proposed concrete wall is approximately six-foot, six-inches tall.  Solid fences or 

walls behind the front setback may be up to six-feet tall, with an additional two feet of 

semi-open latticework or similar screening. 

Flume 
4. Please submit a current title report of the property  

 
Landscaping 

5. Development applications involving major remodels trigger canopy coverage review. 
CMC Section 12.12.190(C) establishes a canopy coverage goal of fifteen percent tree 
coverage per lot.  The project also proposed to remove a tree behind the secondary 
structure.  A minimum of one fifteen-gallon tree (non-fruiting) would be required to meet 
this standard. 

 
Design Review Criteria 

6. See the attached list of criteria.  Staff has some concern about the proposed project 
compatibility with all design criteria.  Specifically, criteria A and, B, H, regarding the 
overall size and massing of the proposal relative to the lot size and with respect to the 
neighboring properties. 

 
Stormwater Review 

7. Project Info and Sheet Index: Proposed impervious surface area (2,319 SF) does not 
match total proposed impervious surface area on the Storm Water Permit Project 
Application (2,139 SF). Please edit either the application or plan sheet accordingly. 

8. Sheet C3.0: On the sediment and erosion control plan, include access to construction 
site, equipment and material storage locations and duration of placement, containment 
method for trash and debris, and location of dumpster. 

9. Sheet C2.1 and C3.0: Stockpile material and portable toilet and containment/protection 
shall not encroach into the public right of way. 

10. Prior to any work in the City road right of way, an encroachment permit shall be acquired 
by the contractor performing the work. No material or equipment storage may be placed 
in the road right-of-way. Closure of the Riverview walking path will require prior approval 
from the Public Works Department. 

 
ESTIMATED PROCESSING COST 
Based upon our preliminary review of your application, we estimate that your initial payment of 
$4,420.50 is sufficient to complete the processing of your application.  Please note that this cost 
estimate is only for your planning applications and does not include building permit costs, 
outside agency fees, or private engineering, architecture, or contractor costs. 
 



ESTIMATED PROCESSING TIMELINE 
Based upon your application status and remaining application processing steps, we estimate 
that your project will be scheduled for the Development and Design Review Staff Meeting on 
January 10, 2024.  Please note this estimate assumes a timely and complete resubmittal of all 
information noted in this letter. 

If you have any questions or require additional information, please contact me at 
831.475.7300 or by email at ssesanto@ci.capitola.ca.us  

OTHER REQUIRED PERMITS 
Please be aware that in addition to your zoning permits, you will also be required to obtain 
other permits/approvals as listed below prior to initiating construction. These 
permits/approvals typically require additional fees which are not covered by your planning 
applications. 

• Building Permit from the City of Capitola
• Will-serve letter from the Soquel Creek Water District (831-475-8500)
• Will-serve letter from the Soquel Union School District (831- 464-5639)
• Will-serve letter (or plan approval) from the Central Fire Protection District (831-479-

6843)
• Approval from County of Santa Cruz Sanitation District (831-454-2160)

Respectfully, 

Sean Sesanto 
Associate Planner 

mailto:ssesanto@ci.capitola.ca.us
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1

Nick Batie

From: Nick Batie
Sent: Wednesday, January 10, 2024 2:27 PM
To: Herlihy, Katie (kherlihy@ci.capitola.ca.us)
Cc: Sesanto, Sean
Subject: RE: 427 Riverview Avenue

KaƟe, 
 
Thank you for the clarificaƟon. Inferring from your response, it sounds like you don’t have a Ɵmeline for when the rest of 
the applicaƟon review can proceed? 
 
This second quesƟon is more directed at Sean—should we sƟll plan for our scheduled meeƟng with the Planning 
department on 1/24/24, or will that be rescheduled pending the discussion between the various agencies’ legal counsel? 
 
Best, 
Nick 
 
Nicholas Batie AIA, Project Architect 
  
F	A	U	L	K	N	E	R					A	R	C	H	I	T	E	C	T	S	
12242 Business Park Drive #18, Truckee, California 96161 
603 Battery Street, San Francisco, California 94111 
o: 530.582.7400 / 415.233.6500       c: 530.386.6070 
faulknerarchitects.com 

 
From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>  
Sent: Wednesday, January 10, 2024 10:44 AM 
To: Nick Batie <nick@faulknerarchitects.net> 
Cc: Sesanto, Sean <ssesanto@ci.capitola.ca.us> 
Subject: RE: 427 Riverview Avenue 
 
Hi Nick, 
 
Yes, this is regarding the easement for the drainage culvert.  I will make sure the key aspects you shared are provided 
when our aƩorney meets with County council.  The iniƟal meeƟng will just include our City aƩorney and the County’s 
aƩorneys.  We are trying to figure out the best path forward for the applicaƟon review since there are mulƟple agencies 
involved.  We will keep you updated.   
 
Regards,  
KaƟe 
 
From: Nick Batie <nick@faulknerarchitects.net>  
Sent: Tuesday, January 9, 2024 7:52 PM 
To: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> 
Cc: Sesanto, Sean <ssesanto@ci.capitola.ca.us> 
Subject: RE: 427 Riverview Avenue 
 
Hi KaƟe, 
 



2

Can you please clarify that you’re referring to the easement for the underground drainage culvert that runs beneath the 
property? A few key aspects of our applicaƟon that I would request are conveyed to the County of Santa Cruz are: 
 

 There is already development in the easement and on top of the culvert—the exisƟng garage and residence on 
the property. 

 Our redevelopment proposal is driven by requirements set forth by FEMA and the State of California for building 
in a flood plain, and to make to make both the property and creek more resilient against extreme weather 
events. 

 Our redevelopment proposal reduces the structural loading on the culvert and makes it more accessible for 
current and future repairs. 

 
Do you have a Ɵmeline for your meeƟng with the county and would this be a meeƟng that we are allowed to parƟcipate 
in? 
 
Many Thanks, 
Nick 
 
Nicholas Batie AIA, Project Architect 
  
F	A	U	L	K	N	E	R					A	R	C	H	I	T	E	C	T	S	
12242 Business Park Drive #18, Truckee, California 96161 
603 Battery Street, San Francisco, California 94111 
o: 530.582.7400 / 415.233.6500       c: 530.386.6070 
faulknerarchitects.com 

 
From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>  
Sent: Tuesday, January 9, 2024 4:05 PM 
To: Nick Batie <nick@faulknerarchitects.net> 
Cc: Sesanto, Sean <ssesanto@ci.capitola.ca.us> 
Subject: FW: 427 Riverview Avenue  
 
Dear Mr. Nick BaƟe, 
 
I am reaching out to you today regarding your applicaƟon for 427 Riverview Avenue.  As you know, there is an easement 
which runs through the property.  Before City staff takes this project any further in the review, the City needs to receive 
assurances from the County of Santa Cruz in terms of allowing development over the easement.  Our City AƩorney will 
be reaching out to the County to discuss.  We will follow up with you aŌer we meet with the County regarding the 
easement.  At this Ɵme, I am advising Planner Sean Sesanto to place the review of your project on hold to ensure the 
easement is resolved prior to any addiƟonal work being done on the applicaƟon.   
 
Regards,   
 
KaƟe Herlihy, AICP 
Community Development Director - City of Capitola 
420 Capitola Avenue, Capitola, CA 95010 
831.475.7300 ext. 216 
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Sent: Thursday, January 11, 2024 4:22 PM
To: Justin Graham <Justin.Graham@santacruzcounty.us>
Cc: Jason Heath <Jason.Heath@santacruzcounty.us>; Zutler, Samantha W. <SZutler@bwslaw.com>
Subject: City of Capitola 427 Riverview Application (Noble Gulch)
 
Justin,
 
As you know, our office serves as City Attorney for the City of Capitola. The City is in receipt of an application for the demolition and
reconstruction of an existing residence and garage located at 427 Riverview Ave in the City of Capitola, abutting Soquel Creek.
Importantly, the Noble Gulch culvert and drainage easement runs directly through the property, under the existing residence (see
attached title report). The property owners have indicated that their demo/rebuild has a raised design to achieve compliance with
FEMA flood plain construction requirements and improve access to the drainage easement. The required permits include a
discretionary design review and coastal development permit.
 
Given the City and the County’s shared interest in pursuing a long-term solution for the culvert and the impact any
construction/reconstruction could have on the culvert/drainage easement, we wanted to set up a meeting with you and staff as soon
as possible to discuss the application and the best way forward. Ultimately, we think the solution might be an agreement between
the City, County and property owner wherein the City agrees to process the permit application, the County provides its consent to
the demo/reconstruction, and the property owner agrees and affirms that their structure could be subject to removal if necessary to
complete the future culvert repair/replacement. The agreement would necessarily also include language wherein the City and County
agree that, given the disputed nature of the drainage easement, the City does not claim or accept ownership of the drainage
easement by virtue of processing of the permit application.
 
Please let us know if you have initial thoughts on this approach and your availability over the next week or so for a zoom meeting to
discuss.
 
Thank you,

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
 

CAP-CAMPBELL_000640
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From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com> 

Sent: Thursday, April 25, 2024 2:12 PM PDT 

To: Herlihy, Katie (kherliny@ci.capitola.ca.us) <kherliny@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us> 

CC: Zutler, Samantha W. <SZutler@bwslaw.com> 

Subject: FW: 427 Riverview, Capitola 

Attachment(s): "INDEMNITY AGREEMENT DRAFT.docx","Honor Award 24_0222 SOQUEK CREEK_AIASF 
RED.pdf","Plans.pdf" 

Hi Katie, Jessica, 

  

Thanks, 

Leila 

From: Anna DiBenedetto <anna@dibenedetto.law> 

Sent: Thursday, April 25, 2024 11:46 AM 

To: Zutler, Samantha W. <SZutler@bwslaw.com>; Justin Graham (Other) <Justin.Graham@santacruzcounty.us> 

Cc: Rae Spencer <rspencer@dibenedetto.law>; Lostica, Elaine A. <ELostica@bwslaw.com> 

Subject: RE: 427 Riverview, Capitola 

Good Morning, following up on our last conversation, I’ve attached hereto a draft Indemnity Agreement. 

I’ve also attached hereto the Honor Award given for the project, which is apparently the highest award 

possible for AIASF design; provided mostly so that you can see how much effort has gone into designing 

a quality project from every perspective. I’ve also attached a copy of the plans just in case the two of 

you are not familiar with same. 

| might suggest that before you review and/or make any decisions on the indemnity language, we 

schedule a Zoom videoconference with the project builder so that he can show you the protections 

already in place vis-a-vis the flume. If you agree to a videoconference, please let us know when you are 

available within the next two weeks for same; ideally next week so that we can move this application 

along. Please also confirm which City/County officials would be participating. Thanks very much. 

Best, 

Anna DiBenedetto, Esq. 

DiBENEDETTO LAW GROUP, PC 

1101 Pacific Avenue, Suite 200 

Santa Cruz, CA 95060 

Office Tel. (831) 253-0499, Ext. 101 

Direct Tel. (831) 253-0503 

Fax (831) 253-0502 

anna@dibenedetto.law 

Go Green! Please consider the environment before printing this e-mail. 

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the 
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this 
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination, 
forwarding, printing, or copying of this email is strictly prohibited. 

From: Zutler, Samantha W. <SZutler@bwslaw.com> 

Sent: Thursday, April 4, 2024 12:46 PM 

To: Anna DiBenedetto <anna@dibenedetto.law>; Justin Graham (Other) <Justin.Graham@santacruzcounty.us> 

Cc: Rae Spencer <rspencer@dibenedetto.law>; Lostica, Elaine A. <ELostica@bwslaw.com> 

Subject: RE: 427 Riverview, Capitola 

Hi Anna, 

Always nice to hear from you. I’m heading to Watsonville for a Council meeting soon and booked tomorrow — can we talk Monday or 

Tuesday? Copying Elaine, who can help with calendaring. Thanks, Sam 

From: Anna DiBenedetto <anna@dibenedetto.law> 

Sent: Thursday, April 4, 2024 11:48 AM 

To: Justin Graham (Other) <Justin.Graham@santacruzcounty.us>; Zutler, Samantha W. <SZutler@bwslaw.com>
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Cc: Rae Spencer <rspencer@dibenedetto.law> 

Subject: 427 Riverview, Capitola 

[EXTERNAL] 

Hi Justin and Sam, | hope that this email finds you both doing well. 

| represent the owner of 427 Riverview, Joe McClean who submitted the attached application. He 

brought me in to advise on the City’s request for an indemnity agreement vis-a-vis the drainage 

pipe/flume, with which per Jason Heath (with whom | just spoke), you are both familiar. Can we jump on 

the phone to discuss what the City and Flood Control are looking for as far as indemnity to see whether 

we can agree to something that would simply maintain the status quo, protect the City/County from 

claims for damage to the pipe associated with construction, and allow my Client’s project to move 

forward? 

In discussing the matter with Jason and now understanding the City and Flood Controls 

concerns/issues, and my Client’s goal of simply remodeling their home, it would seem that we can reach 

an agreement on indemnity terms that have no impact on easement rights/responsibilities per the 

attached 1925 deed. 

Please let me know when you are both available for a quick call. Look forward to speaking soon and 

thank you. 

Best, 

Anna DiBenedetto, Esq. 

DiBENEDETTO LAW GROUP, PC 

1101 Pacific Avenue, Suite 200 

Santa Cruz, CA 95060 

Office Tel. (831) 253-0499, Ext. 101 

Direct Tel. (831) 253-0503 

Fax (831) 253-0502 

anna@dibenedetto.law 

Go Green! Please consider the environment before printing this e-mail. 

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the 
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this 
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination, 
forwarding, printing, or copying of this email is strictly prohibited.
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RECORDING REQUESTED BY AND 
WHEN RECORDED, MAIL TO:

City of Capitola
Community Development
420 Capitola Avenue
Capitola, CA 95010

APN NO. 035-132-01-000

The undersigned declare:

Documentary Transfer Tax is: $0

No monetary consideration.

INDEMNITY AGREEMENT

RECITALS

WHEREAS, Joseph W. McLean, Jr., Trustee of The Joseph W. McLean Jr. Trust, 
established March 2, 2022 (“McLean”) is the owner of that certain real property described in 
Exhibit “A” hereto (“McLean Property”);

WHEREAS, pursuant to a Grant Deed dated July 16, 1925 and recorded in the Official 
Records of Santa Cruz County on July 27, 1925 in Book 47 at Page 186, the City of Capitola 
(“City”) has an easement for the “operation, maintenance and repair of electrical wire lines, sewer, 
water and gas pipes and their connections and outlets” appurtenant to the McLean Property 
(“Easement”);

WHEREAS, pursuant to the Easement, there is a public drainage flume running under the 
McLean Property that carries excess stormwater to the adjacent Soquel Creek. A portion of the 
drainage flume running into Soquel Creek is damaged and drainage issues during winter storms 
have caused further damage to the flume and damaged a section of the public pathway and the 
McLean Property;

WHEREAS, the County of Santa Cruz Flood Control and Water Conservation District and 
the County of Santa Cruz (collectively “County”) are benefited by the Easement and drainage 
flume;

WHEREAS, while temporary remedial repairs have been made by the City to the area of 
the public pathway situated on the McLean Property and the flume and other public infrastructure 
related thereto, no permanent repairs have been made;   

WHEREAS, on or about August 31, 2023 McLean submitted a coastal development permit 
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application to remodel the existing single family residence at the McLean Property 
(“Application”); 

WHEREAS, as a condition to approval of the McLean Application, the City is requiring 
McLean to agree to indemnify, defend and hold harmless the City and County from any damage 
caused to the flume or other related public infrastructure by construction performed in accordance 
with the McLean Application;  

WHEREAS, the City, County and McLean are referred to herein collectively as the 
“Parties”;

WHEREAS, the Parties’ aforementioned recitals are incorporated into all terms of this 
Indemnity Agreement.

AGREEMENT

NOW THEREFORE, without McLean, the City or County waiving any rights or 
responsibilities that any party has pursuant to the Easement or legally otherwise, McLean agrees 
to indemnify, defend and hold harmless the City and County from and against any claims, 
demands, losses, damages, defense costs, or liability that City or County may sustain as a result of 
damage caused to the flume, public property, infrastructure or other public assets arising 
specifically from the construction performed on the McLean Property pursuant to the Application. 

The Parties’ agree that McLean’s indemnification obligations hereunder are limited to 
physical damage to the subject public infrastructure arising from the construction to be performed 
pursuant to the Application, which obligations may extend beyond completion of the construction 
project as legally applicable. 

McLean agrees to ensure that he and/or his contractor performing the construction project 
will maintain the appropriate levels of liability insurance to comport with McLean’s indemnity 
obligations hereunder. 

The Parties agree that the obligations contained herein are covenants that run with the land.  

JOSEPH McLEAN JR. TRUST, DATED 
NOVEMBER 9, 1983

  

Dated: ____________________________
JOSEPH W. McLEAN, JR., Trustee
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CITY OF CAPITOLA

Dated: ____________________________
By: 
Its:

COUNTY OF SANTA CRUZ

__________________________________
Dated: By: 

Its:

COUNTY OF SANTA CRUZ WATER
FLOOD CONTROL AND WATER 
CONSERVATION DISTRICT

__________________________________
Dated: By: 

Its:

Notarial Acknowledgments to follow

CAP-CAMPBELL_000476



EXHIBIT 67



From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Friday, May 17, 2024 11:41 AM PDT
To: Justin Graham <Justin.Graham@santacruzcountyca.gov>
CC: Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: RE: 427 Riverview, Capitola
Attachment(s): "Indemnity Agreement Re 427 Riverview (Noble Gulch) CAO.docx","Preliminary Report Re 427
Riverview.pdf","1922 Deed Re Noble Gulch (427 Riverview).pdf"
Hi Justin,
 
Here are our redlines that should hopefully assist you in your review --we are in agreement that the draft referenced the incorrect
easement and have included the correct information; referenced documents are also attached.
 
Thank you!
 
Leila
 
From: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Sent: Friday, May 17, 2024 9:28 AM
To: Zutler, Samantha W. <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Jason Heath <Jason.Heath@santacruzcountyca.gov>; Kahn, Jessica <jkahn@ci.capitola.ca.us>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: Re: 427 Riverview, Capitola
 
[EXTERNAL]

Sam:

The client is still working through a couple issues on the document. I’ve reviewed it and I think it references the wrong easement.
 
Perhaps to assist with expediting this you could share the redlines you’ve already made to Anna’s draft?
 
//Justin
 
 

 Justin A. Graham | Assistant County Counsel
Santa Cruz County Counsel’s Office
701 Ocean Street, Room 505, Santa Cruz, CA 95060
Office: 831-454-2040 | Direct Line: 831-454-2072
Email: Justin.Graham@SantaCruzCountyCA.Gov
My schedule is: Monday through Friday, 8am to 5pm.

 
SANTA CRUZ COUNTY COUNSEL CONFIDENTIAL COMMUNICATION
NOTICE TO RECIPIENT: This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may be subject to the attorney-client privilege, attorney work-product doctrine, and/or otherwise
confidential and exempt from disclosure under applicable federal and state laws. If you are not the intended recipient, please delete the email and notify us immediately. Any further disclosure, forwarding, dissemination, copying, or other use
without permission is prohibited.

 
 
 
 
From:Zutler, Samantha W. <SZutler@bwslaw.com>
Date: Friday, May 17, 2024 at 7:39 AM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>, Justin Graham <Justin.Graham@santacruzcountyca.gov>
Cc: Jason Heath <Jason.Heath@santacruzcountyca.gov>, Kahn, Jessica <jkahn@ci.capitola.ca.us>, Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: RE: 427 Riverview, Capitola

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

Thanks Leila.  Justin, we’re getting correspondence from the applicant, who has retained counsel, and we’d like to move this along. 
Are you able to forward comments by Wednesday?  If not, I’d appreciate if you and Jason could suggest some next steps.  Have a
great weekend, Sam
 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Thursday, May 16, 2024 8:31 PM
To: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Cc: Jason Heath <Jason.Heath@santacruzcountyca.gov>; Zutler, Samantha W. <SZutler@bwslaw.com>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: RE: 427 Riverview, Capitola
 

CAP-CAMPBELL_000561



Good Evening Justin,
 
Following up on the below. Thank you for your attention to this matter.
 
Best,

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
 
 
 
From: Moshref-Danesh, Leila J.
Sent: Friday, May 10, 2024 3:32 PM
To: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Cc: Jason Heath <Jason.Heath@santacruzcountyca.gov>; Zutler, Samantha W. <SZutler@bwslaw.com>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: Re: 427 Riverview, Capitola
 
Hi Justin,
 
Has your office completed its review of the draft indemnity agreement supplied by the applicant? If not, can you give us an indication
of when your review will be complete? We would like to get our collective comments and/or redlines to the applicant by sometime
next week if possible.
 
Thank you,
 
Leila
 
 

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
 
 
 
 
From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, April 25, 2024 11:46 AM
To: Zutler, Samantha W. <SZutler@bwslaw.com>; Justin Graham (Other) <Justin.Graham@santacruzcounty.us>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Lostica, Elaine A. <ELostica@bwslaw.com>
Subject: RE: 427 Riverview, Capitola
 
[EXTERNAL]

Good Morning, following up on our last conversation, I’ve attached hereto a draft Indemnity Agreement. 
I’ve also attached hereto the Honor Award given for the project, which is apparently the highest award
possible for AIASF design; provided mostly so that you can see how much effort has gone into designing
a quality project from every perspective.  I’ve also attached a copy of the plans just in case the two of
you are not familiar with same. 
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I might suggest that before you review and/or make any decisions on the indemnity language, we
schedule a Zoom videoconference with the project builder so that he can show you the protections
already in place vis-à-vis the flume.  If you agree to a videoconference, please let us know when you are
available within the next two weeks for same; ideally next week so that we can move this application
along.  Please also confirm which City/County officials would be participating.  Thanks very much.
 
Best,
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Zutler, Samantha W. <SZutler@bwslaw.com>
Sent: Thursday, April 4, 2024 12:46 PM
To: Anna DiBenedetto <anna@dibenedetto.law>; Justin Graham (Other) <Justin.Graham@santacruzcounty.us>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Lostica, Elaine A. <ELostica@bwslaw.com>
Subject: RE: 427 Riverview, Capitola
 
Hi Anna,
 
Always nice to hear from you.  I’m heading to Watsonville for a Council meeting soon and booked tomorrow – can we talk Monday or
Tuesday?  Copying Elaine, who can help with calendaring.  Thanks, Sam
 
From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, April 4, 2024 11:48 AM
To: Justin Graham (Other) <Justin.Graham@santacruzcounty.us>; Zutler, Samantha W. <SZutler@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>
Subject: 427 Riverview, Capitola
 
[EXTERNAL]

Hi Justin and Sam, I hope that this email finds you both doing well. 
 
I represent the owner of 427 Riverview, Joe McClean who submitted the attached application.  He
brought me in to advise on the City’s request for an indemnity agreement vis-à-vis the drainage
pipe/flume, with which per Jason Heath (with whom I just spoke), you are both familiar. Can we jump on
the phone to discuss what the City and Flood Control are looking for as far as indemnity to see whether
we can agree to something that would simply maintain the status quo, protect the City/County from
claims for damage to the pipe associated with construction, and allow my Client’s project to move
forward?  
 
In discussing the matter with Jason and now understanding the City and Flood Controls
concerns/issues, and my Client’s goal of simply remodeling their home, it would seem that we can reach
an agreement on indemnity terms that have no impact on easement rights/responsibilities per the
attached 1925 deed.
 
Please let me know when you are both available for a quick call.  Look forward to speaking soon and
thank you.
 
Best, 
 
Anna DiBenedetto, Esq.
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DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.
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! TOGETHER with all and singular the tenements, hereditaments and appurtenances 

: thereunto belonging or in anywise appertaining, and the reversion and reversions, remainder 

and remainders, rents, issues and- profits thereof, And also all the estate, right, title, 

interest, property, possession, claim and demand whatsoever as well in law as in equity, of 

the said perty of the first pert’, of, inj; or to the above described premises, and every part 

; and parcel thereof, with the appurtenances. 

TO HAVE AND TO HOLD, all and singular the above mentioned and described premises, i 

together with the appurtenances, unto the said party of the second part, his heirs end assigns| : 

forever. 7 : 

IN WITNESS WHEREOP , the said party of the first part ha_ hereunto set her hand and ‘ 

—' seal the day end year first above written. : : 

‘Signed, Sealed end Delivered in the : , Marion H. Belknep [(SEAL) i 

Presence Ofsseeses , , 

+ S@ATH OF CALIFORNIA; } ! 
{ss. 

COUNTY OF MARIN ) 

On this 6" day of July in the year one thousand nine hundred and twenty two, before 

me, We Z. TIBFANY, a Notary Public, in and for the County of Marin, personally appeared 

Marion H. Bellmap mown to me to be the person whose name is subscribed to the within instru- 

ment, and she duly acknowledged to me that she executed the sames 

| IN WITNESS WHAREOP , I have hereunto set my hand and affixed my Official Seal, at 

my office in the County of Marin, the day and year in this certificate first above written. 

‘ W. Z. Tiffany, 

: {SEaL) : : . Notary Public in and for. the County 

, of Marin, State of California. 

Recorded at the Request of Grantee July llth A. D. 1922 at 33 min. past & o'clock a. M. 
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; . PROCEEDINGS OF THE 

! . BOARD OF SUPERVISORS OF THE COUNTY OF SaNTA CRUZ, 

: STATE OF CALIFORNIA. , 

i : Wednesday, May 17, 1922. 

' Two o'clock Be Me 

| IN THE MATTER OF | 

| RECORDING DEED FROM BAY Head ‘ 1 

LAND COMPANY. ; 

‘On motion of Supervisor Wyman’, duly seconded by Supervisor Sinnott, it is ordered 

by the Board, by unanimous vote, that the following resolution be and is adopted: 

, . RESOLUTION NO. 24 

The Board of Supervisors of the County of Santa Cruz, State of California, does |; 

‘ resolve as follows: 
. 

That whereas a deed ‘datea the 10th day of May, 1922, between Bey Head Land Go., 

a corporation organized under the laws of the State ‘of, California, to the County of Santa 

cruz; conveying en easement or right of way to construct, maintain end operate’, repair and 

re-new a drainage aiteh, canal ov flume over property, therein described, for the purpose of   
conveying storm and drainage water, hes been issued by the said grantor therein, and delivered, 

, i 

to the said County of Santa Cruz. . ‘ . | 
. " . . q 

i 
, I wo re re ee ee -~ + ~ en ee ree tear metab oe 
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192 of DEEUS 

California records.. 

NOW THEREFORE. Be it Resolved, thet the said deed be end the same is hereby accept 

  

  
  

  

  

_ ond the Clerk of this Board is directed to place the same of record with the County Recorder 

of the County of Senta Cruz, State of California. 

Passed by the Board of Supervisors of the County of Santa Gruz, State of California, 
o, + ~ 7 i 

on the 17th day of May, 1922, by the following vote: oe 

Ayes, Supervisors Lewis, Hoore, Simott, Wymen and Rostron 

Noes, Supervisors, None 

Absent, Supervisors, None. ol le 

I hereby certify that the foregoing is a true and correct copy of an.order passed 

by seid Board on the 17th day of May 1922. 

Attest my hand and seal of said Board this llth day of July 1922, 

(SEAL) He Re Miller, Clerk of said Board : 

BY H. G Poole Deputy Clerk. . 

The undersigned, BAY HuAD LAND CO., @ corporation formed and existing under the 

‘laws of the State of Californie, for and in consideration of the sum of Five Dollars ($5.00) 

United States gold coin, to it in hand paid by the County of Santa Cruz, the receipt whereof is 

hereby acknowledged’, does by these presents grant’, bargain, sell and convey unto the County of 

Santa Cruz, the permanent sasement and right of way to construct, maintain, operate, repair and 

‘renew a drainage ditch, canal or flume, for the purpose of conveying storm and drainage water 

(from the most easterly boundary of the property hereinafter described to the Soquel Creek) over 

and ecross all thet certain lot, piece or parcel of land situate in the County of Santa Cruz, 

State of California and bounded and described as follows, to-wit; 

BEING a strip of land’, eight (8) feet in width, four (4) feet at right engles on 

gach side of the following described center line; 

BEGINNING at a station on the Easterly boundary of Lot No. 11 in Block 7, Capitola 

Subdivision, No. 6 and from which the most Easterly corner of said Lot No. 11, measured South- 

,erly along the Easterly boundary of said lot is 16.0 feet distant; thence South 53° 50’ West 

237.0 feet, @ little more or less to the Westerly boundary of Lot No. 48, and from which the 

,most Southerly corner of said lot bears South 32° 50' Hast 16.5 feet distant; thence continuing 

South 53° 30' West 25.0 feet, a little more or less to Soquel Greek. 

TOGETHER with all necessary and covenient means of ingress and egress to and from 

gaid right of way or strip or parcel of land: for the purpose of constructing, maintaining, oper: 

Jeting, repairing and renewing the said drainage ditch, canal or flume, together with any and al: 

‘fittings appurtenant thereto, or for any or all purposes hereinbefore mentioned. 

TO HAVE AND TO HOLD the above granted and described premises unto the County of San 

Cruz, its successors and assigns forever. 

t 

i 
t 
‘ 

; IN WITNESS WHERHOF, BAY HHAD LAND 0O., a corporation has hereunto subscribed its 

jmeme and affixed its officiel seel by its officers thereunto duly authorized, this 10th day of 

iMey, 1922. 

BaY HEAD LAND CO. 

: BY H. Allen Rispin 
\ (CORPORATE SHAL) President 

BY J. B. Lannan 
‘ Secretary 

‘STATE OF CALIFORNIA, ) 
1 (ss. 
‘COUNTY OF SANTA CRUZ.) 
: 

On this llth day of May, 1922, before me Arlette Hughes, a Notary Public in and for 

the gaid County and State, residing therein, duly commissioned and sworn, personally sppeared 

  

I 
t 

L 

ba 

  1B. ALLEN KISPIN, known to me to be the President of BaY HEAD LAND 00., the corporation that 

———--- -— Reebrded in Volume-S!4+-—at page to ———— 
of Santa Cruz County
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i 
| i 

executed the within instrument, known to me to be the person who executed the within instru- 

ment on behalf of the corporation therein named, and acknowledged to me that such corporetion 

executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand end affixed my official seal 

the dey and year in this certificate first sbove written. 

Arlette Hughes. 

(SEAL) ~ Notary Public in and for said County 

of Santa Cruz’, State of California, 

STATE OF CALIFORNIA, )} . 

COUNTY OF LOS ANGLES. ) 

On this 10 day of May,'1922, before me Myrtle G. Bayles, a Notary Public in end for 

the said County and State, residing therein, duly commissioned and sworn, personally appeared | 

: 
t 

3. BE. LANNAN, known to me to be the Secretary of BAY H¥AD LAND CO., the corporation that t 

executed the within instrument, mown to me to be the person who executed the within instru- 

ment on behalf of the corporation therein named, and acknowledged to me that such corporation 

executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 

and year in this certificate first above written. 

, Myrtle G. Bayles 

{SEaL)} , Notery Public in and for said County 

of Los Angeles, State of California. 

Recorded at the Request of H. H. Miller July 11th a. D,1922 at 59 min. past 9 o'olock Ae Me 
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THIS INDENTURE, Made the 15th day of -June, A. D. one thousend nine hundred and 

twenty-two, 
4   Between J. B. GLANVILLE, “ 

Of the City of Sante Cruz, County of Santa Cruz, state 

of California, the party of the first part, 

Ana , . SARAH BLLEN GLANVILLE, 

Wife of the said party of the first part, of the same 

! 

| i 
| 

plece, the party of the second part, ‘ ‘ | 

WITNESSETH:-That the said party of the first part, for and in consideration of: | 

the love and affection which the said party of the first part hes and’ bears unto the seid 

party of the second part, as aiso for the better maintenance,.support, protection and Tive- - 

lihood of the said party of the second part, does by these presents give, grant, alien and { 

confirm unto the said party of the second part, and to her heirs and assigns forever, all 

that certain lot, piesa or parcel of land situete, lying and being in the City of Sante Cruz, i 

County of Santa Cruz, State of California, and more particularly described eas follows, to-wi 

BRING @ part of the tract designated "G. W. White 15.774 acres”, on Official Map 

"Bg" of the former Towm, now City, of Sante Cruz, and which said part of said tract is bounded, 

and particularly described as follows, to-wit:- \ 

Beginning on the Northwesterly side of King Street at the most Southerly corner 

of the lands conveyed by p. Ee. Wolfe to J. S. MoPheters by deed dated April 15th, 1892 and 

recorded in the office of the County Recorder of said County of Santa Cruz in Volume 125 of 

Deeds at page 24, et seq.', and now or formerly belonging to the Estate of William B. Miller’, i 

Si
te
s 

“h
o 
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RECORDING REQUESTED BY AND 
WHEN RECORDED, MAIL TO:

City of Capitola
Community Development
420 Capitola Avenue
Capitola, CA 95010

APN NO. 035-132-01-000

The undersigned declare:

Documentary Transfer Tax is: $0

No monetary consideration.

INDEMNITY AGREEMENT

RECITALS

WHEREAS, Joseph W. McLean, Jr., Trustee of The Joseph W. McLean Jr. Trust, 
established March 2, 2022 (“McLeanProperty Owner”) is the owner of that certain real property 
described in Exhibit “A” hereto (“McLean Property”);

WHEREAS, pursuant to a Grant Deed dated July 16, 1925May 10, 1922 and recorded in 
the Official Records of Santa Cruz County on July 27, 192511, 1922 in Book 47Volume 314 at 
Page 186, the City193 of Capitola (“Citythe Deeds of Santa Cruz County Records, the County of 
Santa Cruz (“County”) has ana permanent eight foot wide easement to “construct, maintain, 
operate, repair and renew a drainage ditch, canal or flume, for the “operation, maintenance and 
repair of electrical wire lines, sewer,purpose of conveying storm and drainage water and gas 
pipes(from the most easterly boundary of the property hereinafter described to the Soquel Creek),” 
and their connectionsincluding all necessary and outlets” convenient means of ingress and egress 
thereto (“Easement”). A portion of the Easement is appurtenant to the McLean Property 
(“Easement”);, as depicted on page 7 of the Amended Preliminary Title Report by First American 
Title Company, prepared for the McLean Property on November 3, 2022, a copy of which is 
attached hereto as Exhibit “B”;

WHEREAS, pursuant to the Easement, there is a public drainage pipe and culvert (the 
“Drainage Facility”) flume running under the McLean Property that carries excess stormwater to 
the adjacent Soquel Creek. A portion of the drainage flumeDrainage Facility running into Soquel 
Creek is damaged and drainage issues during winter storms have caused further damage to the 
flumeDrainage Facility and damaged a section of the public pathway and the McLean Property;

WHEREAS, the City, County, and County of Santa Cruz Flood Control and Water 
Conservation District and the County of Santa Cruz (collectively “County(“District”) are benefited 
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 Please add County and Flood Control District

CAP-CAMPBELL_000568



  

ameDrainage Facility; 

ity and District to the 

yermanent repairs have 

MeLeanProperty Owner submitted a design 

the City to remodel and reconstruct the 

C(the “Application”’); 

MeLean-Application, the City is requiring 
-and, County 

slated public 

the McLean 

age Facility; 

District and MeLeanProperty Owner are referred to herein 

  

2 of 4Page 2 of 4

by the Easement and drainage flumeDrainage Facility;

WHEREAS, ownership of the Drainage Facility is currently in dispute, with negotiations 
ongoing between the City, County and District;

WHEREAS, while temporary remedial repairs have been made by the City to the area of 
the public pathway situated on the McLean Property and the by the City and District to the 
Drainage Facilityflume and other public infrastructure related thereto, no permanent repairs have 
been made;   

WHEREAS, on or about August 31, 2023 McLeanProperty Owner submitted a design 
review and coastal development permit application to the City to remodel and reconstruct the 
existing single family residence at the McLean Property (“(the “Application”); 

WHEREAS, as a condition to approval of the McLean Application, the City is requiring 
McLeanthe Property Owner to agree to indemnify, defend and hold harmless the City and, County 
and District from any damage caused to the flume or Drainage Facility, other related public 
infrastructure, or the McLean Property by construction performed in accordance with the McLean 
Application and the ongoing operation, repair and potential replacement of the Drainage Facility;  

WHEREAS, the City, County, District and McLeanProperty Owner are referred to herein 
collectively as the “Parties”; and

WHEREAS, the Parties’ aforementioned recitals are incorporated into all terms of this 
Indemnity Agreement.

AGREEMENT

NOW THEREFORE, without McLeanProperty Owner, the City or,  County or District 
acknowledging or waiving any rights or responsibilities that any partyParty has pursuant to the 
Easement or the Drainage Facility, legally or otherwise, McLeanProperty Owner agrees to 
indemnify, defend and hold harmless the City and, County and District, including their respective 
employees, elected and appointed public officials and agents (the “Indemnitees”) from and against 
any and all claims, demands, losses, damages, defense costs, or liability that City or 
CountyIndemnitees may sustain as a result of damage caused to the flumeDrainage Facility, public 
property, infrastructure or other public assets arising specifically from the construction performed 
on the McLean Property pursuant to the Application. 

Property Owner further agrees to indemnify, defend and hold harmless the Indemnitees 
from and against any and all claims, demands, losses, damages, defense costs, or liability caused 
to the McLean Property, including any structure or physical items thereon, as a result of the 
ongoing operation, maintenance, repair, and replacement of the Drainage Facility in perpetuity.
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The Parties’Parties agree that McLean’sthe indemnification obligations hereunder are 
limited to physical damage to the subject public infrastructure arising from the construction to be 
performed pursuant to the Application, which obligations mayherein shall extend beyond the 
completion of the construction project as legally applicablepursuant to the Application, and be 
binding upon all Parties’ successors and assigns. . 

McLeanProperty Owner  agrees to ensure that he and/or his contractor performing the 
construction project will maintain the appropriate levels of liability insurance to comport with 
McLean’sProperty Owner’s indemnity obligations hereunder. 

Property Owner further recognizes and acknowledges that any construction or work 
conducted on or above the Easement may be subject to removal at the sole discretion of the City, 
County, or District, and Property Owner shall not be entitled to any compensation as a result.

The Parties agree that the obligations contained herein are covenants that run with the land.  

PROPERTY OWNER:

JOSEPH McLEAN JR. TRUST, DATED 
NOVEMBER 9, 1983

  

Dated: ____________________________
JOSEPH W. McLEAN, JR., Trustee

CITY:

CITY OF CAPITOLA

Dated: ____________________________
By: 
Its:

COUNTY:

COUNTY OF SANTA CRUZ

Formatted: Indent: Left: 8.89 cm, First Line: 1.27 cm
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__________________________________
Dated: By: 

Its:

DISTRICT:

COUNTY OF SANTA CRUZ WATER
FLOOD CONTROL AND WATER 
CONSERVATION DISTRICT

__________________________________
Dated: By: 

Its:

Notarial Acknowledgments to follow
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From: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Sent: Friday, May 17, 2024 12:21 PM PDT
To: Zutler, Samantha W. <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
CC: Jason Heath <Jason.Heath@santacruzcountyca.gov>; Kahn, Jessica <jkahn@ci.capitola.ca.us>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: Re: 427 Riverview, Capitola
Attachment(s): "INDEMNITY AGREEMENT DRAFT--- SCC Edits 051724 v2.docx"
Thanks, Sam. This is our 90% draft. I’ve incorporated some of your language related to the drainage easement. There will likely be
some minor changes Monday or Tuesday.
 
 

 Justin A. Graham | Assistant County Counsel
Santa Cruz County Counsel’s Office
701 Ocean Street, Room 505, Santa Cruz, CA 95060
Office: 831-454-2040 | Direct Line: 831-454-2072
Email: Justin.Graham@SantaCruzCountyCA.Gov
My schedule is: Monday through Friday, 8am to 5pm.

 
SANTA CRUZ COUNTY COUNSEL CONFIDENTIAL COMMUNICATION
NOTICE TO RECIPIENT: This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may be subject to the attorney-client privilege, attorney work-product doctrine, and/or otherwise
confidential and exempt from disclosure under applicable federal and state laws. If you are not the intended recipient, please delete the email and notify us immediately. Any further disclosure, forwarding, dissemination, copying, or other use
without permission is prohibited.

 
 
 
 
From:Zutler, Samantha W. <SZutler@bwslaw.com>
Date: Friday, May 17, 2024 at 11:43 AM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>, Justin Graham <Justin.Graham@santacruzcountyca.gov>
Cc: Jason Heath <Jason.Heath@santacruzcountyca.gov>, Kahn, Jessica <jkahn@ci.capitola.ca.us>, Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: RE: 427 Riverview, Capitola

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

Thanks Leila.  Justin, so that we keep this moving, please get back to us by Wednesday.
 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Friday, May 17, 2024 11:41 AM
To: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Cc: Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: RE: 427 Riverview, Capitola
 
Hi Justin,
 
Here are our redlines that should hopefully assist you in your review --we are in agreement that the draft referenced the incorrect
easement and have included the correct information; referenced documents are also attached.
 
Thank you!
 
Leila
 
From: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Sent: Friday, May 17, 2024 9:28 AM
To: Zutler, Samantha W. <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Jason Heath <Jason.Heath@santacruzcountyca.gov>; Kahn, Jessica <jkahn@ci.capitola.ca.us>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Subject: Re: 427 Riverview, Capitola
 
[EXTERNAL]

Sam:

The client is still working through a couple issues on the document. I’ve reviewed it and I think it references the wrong easement.
 
Perhaps to assist with expediting this you could share the redlines you’ve already made to Anna’s draft?
 
//Justin
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RECORDING REQUESTED BY AND 
WHEN RECORDED, MAIL TO:

City of Capitola
Community Development
420 Capitola Avenue
Capitola, CA 95010

APN NO. 035-132-01-000

The undersigned declare:

Documentary Transfer Tax is: $0

No monetary consideration.

INDEMNITY AGREEMENT

RECITALS

WHEREAS, Joseph W. McLean, Jr., Trustee of The Joseph W. McLean Jr. Trust, 
established March 2, 2022 (“McLean”) is the owner of that certain real property described in 
Exhibit “A” hereto (“McLean Property”); and

WHEREAS, the Property was created by Subdivision Map dated April 1922 (the “Map”);  
and

WHEREAS, Page 3 the Map depicts Noble Creek and a diversion of the natural course of 
Noble Creek through flume (“Flume”) traversing the Property; and

WHEREAS, the Flume is believed to be located within the bounds of an easement created 
the Flume is believed to be located within the bounds of an easement created pursuant toby a Grant 
Deed dated May 10, 1922 and recorded in the Official Records of Santa Cruz County on July 11, 
1922 in Volume 314 at Page 193 of the Deeds of Santa Cruz County Records, granting to the 
County of Santa Cruz (“County”) has a permanent eight foot wide easement to “construct, 
maintain, operate, repair and renew a drainage ditch, canal or flume, for the purpose of conveying 
storm and drainage water (from the most easterly boundary of the property hereinafter described 
to the Soquel Creek),” and including all necessary and convenient means of ingress and egress 
thereto (“Drainage Easement”); and

WHEREAS,. aA portion of the Drainage Easement is appurtenant toburdens the McLean 
Property, as depicted on page 7 of the Amended Preliminary Title Report by First American Title 
Company, prepared for the McLean Property on November 3, 2022, a copy of which is attached 
hereto as Exhibit “B”; and

Commented [Justin G1]:  Need Official Records 
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WHEREAS, pursuant to a Grant Deed dated July 16, 1925 and recorded in the Official 
Records of Santa Cruz County on July 27, 1925 in Book 47 at Page 186, the City of Capitola 
(“City”) has an easement for the “operation, maintenance and repair of electrical wire lines, sewer, 
water and gas pipes and their connections and outlets” appurtenant to the McLean Property 
(“Easement”);

WHEREAS, at an indeterminate point in time the Flume was converted into a culvert 
(“Culvert”), which underlies the Property within the bounds of the Drainage Easement; 
andpursuant to the Easement, there is a public drainage flume running under the McLean Property 
that carries excess stormwater to the adjacent Soquel Creek. A portion of the drainage flume 
running into Soquel Creek is damaged and drainage issues during winter storms have caused 
further damage to the flume and damaged a section of the public pathway and the McLean 
Property;

WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 
referred to herein as the “Facility”; and

WHEREAS, 
WHEREAS, there is a dispute between the City, the County of Santa Cruz Flood Control 

and Water Conservation District- Zone 5 (“Zone 5”), and the County of Santa Cruz (collectively 
“County”) are benefited by the Easement and drainage flumeas to which of them owns and is 
responsible for the maintenance of the Facility; and

WHEREAS, City, County, and Zone 5 are sometimes collectively referred to herein as 
“Public Entities”; and

WHEREAS, City, County, Zone 5 and McLean are sometimes referred to herein as 
“Parties” or “Parties”; and 

WHEREAS, the Facility is not actively maintained by any Party; and

WHEREAS, the while City, County and Zone 5 have previously made temporary, 
emergency repairs remedial repairs have been made by the City to the area of the public pathway 
situated on adjacent to the McLean Property and the related to the outfall of the Culvert, but flume 
and other public infrastructure related thereto, no permanent repairs have been made; and   

WHEREAS, on or about August 31, 2023, McLean submitted a coastal development 
permit application to remodel the existing single familysingle-family residence at the McLean 
Property (“Application”); and 

WHEREAS, as a condition to approval of the McLean Application, the City is requiring 
McLean and future owners of the Property to agree to indemnify, defend and hold harmless the 
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City, and County and Zone 5 from (1) any damage caused to the flume Facility from the project 
contemplated by the Application, and (2) any damage caused to the Property by the present or 
future condition of the Facility; and

WHEREAS, all Parties acknowledge that the residential construction in the Application 
would not normally be considered as presented given the presence of the Culvert underlying the 
Property, but given that that McLean purchased an existing single family home on the Property 
that straddled the Culvert, have been living on the Property for a number of years, and that the 
Application is for the remodel of the single family home located on the Property, basic principles 
of fairness allow the City to consider the Application in exchange for the promises McLean has 
made in this Agreement; and  or other related public infrastructure by construction performed in 
accordance with the McLean Application;  

WHEREAS, it is the intent of the Parties that this Agreement will allow the City to process 
the Application for the benefit of McLean, but that this Agreement will not resolve the ownership 
of the Facility; 

WHEREAS, the City, County and McLean are referred to herein collectively as the 
“Parties”;

WHEREAS, the Parties’ aforementioned recitals are incorporated into all terms of this Indemnity 
Agreement.

NOW THEREFORE, the Parties agree as follows:

AGREEMENT

1. INCORPORATION OF RECITALS.  

1.1 The above recitals are hereby incorporated into this Agreement as though 
set forth in full. All Parties agree that the above recitals are true and correct representations 
of the Parties’ respective understandings giving rise to the Agreement.

2. INDEMNIFICATION FOR CONSTRUCTION; PROTECTION OF 
FACILITY. 

2.1 McLean agrees to indemnify and hold harmless the Public Entities, and each of 
their respective officials, officers, directors, commissioners, employees, agents, and volunteers 
(collectively, “Indemnitees”), and defend with counsel reasonably acceptable to Indemnitees, from 
any from and against any and all liabilities, claims, actions, losses, injuries, damages, judgments, 
or expenses, including attorneys’ fees and costs, of any kind, to the Facility, Noble Creek, 
neighboring properties and public infrastructure, or any combination of the same, resulting from 
McLean’s performance of the project contemplated by the Application (the “Project”). 
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2.1.1 The Public Entities may tender demands for McLean’s performance under 
this provision at any time after becoming aware of a claim, demand, or lawsuit covered by 
this provision.

2.2 McLean agrees to include protective measures and practices for the Facility and 
Noble Creek, and any improvements thereon, that could foreseeably be impacted by the Project, 
in the Application for the Project and the Project plans. McLean agrees and promises to implement 
those protective measures and practices in the event that the Application is approved by the City 
and the Project is constructed.

2.2.1 McLean shall likewise be obligated to undertake measures to protect 
properties and public infrastructure bordering the Facility to the extent such properties and 
public infrastructure may be damaged or impacted by McLean performing the Project in, 
above and around the Facility.

2.3 McLean agrees that, as a condition of approval of the Application, each Public 
Entity shall be named as an additional insured by each contractor and consultant employed by 
McLean to perform any portion of the Project which would otherwise be required to provide 
insurance to McLean or the City, or both of them, by including language substantially similar to 
the following in each of their respective contracts:

““Contractor agrees, to the fullest extent permitted by law, to indemnify, defend, and hold 
harmless the City of Capitola, County of Santa Cruz, the Santa Cruz County Flood Control 
and Water Conservation District – Zone 5, and each of their respective officials, officers, 
directors, commissioners, employees, agents, and volunteers (collectively, “Indemnitees”) 
from and against any and all liability, claim, action, loss, injury, damage, judgment, or 
expense, including attorneys’ fees and costs (“Losses”) caused by or resulting from the 
negligence, recklessness, or willful misconduct of Contractor, Contractor’s officers, 
employees, agents, or subcontractors in any way related to this (construction) Agreement. 
Contractor’s duty to indemnify and hold harmless Indemnitees shall not apply to the extent 
such Losses are caused by the sole or active negligence or willful misconduct of 
Indemnitees. Contractor’s obligation to defend shall arise regardless of any claim or 
assertion that Indemnitees caused or contributed to the Losses. This indemnification clause 
shall survive termination of this (construction) Agreement.”

3. INDEMNIFICATON FOR POST-CONSTRUCTION DAMAGE TO 
PROPERTY.

3.1 McLean agrees to indemnify, hold harmless the Indemnitees, and each of them, and 
defend with counsel reasonably acceptable to the Indemnitees, from any from and against any and 
all liabilities, claims, actions, losses, injuries, damages, judgments, or expenses, including 
attorneys’ fees and costs, of any kind, caused, alleged to be caused, or in any way related to the 
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Facility being located under and abutting the Property.

3.2 The Public Entities may tender demands for McLean’s performance under this 
provision at any time after becoming aware of a claim, demand, or lawsuit covered by this 
provision.

4. PUBLIC ENTITIES’ RIGHT TO ACCESS FACILITIES AND PERFORM 
VARIOUS ACTIVITIES.

4.1 McLean agrees and acknowledges that one or several of the Public Entities have 
the right to access the Facility pursuant to the terms of the Drainage Easement to construct, 
maintain, operate, repair and renew the Facility (“Maintenance Activities”).

4.1.1 McLean acknowledges and agrees that McLean shall not be entitled to any 
compensation from any of the Public Entities for any such Maintenance Activities, 
regardless of the impacts such Maintenance Activities might have on the Property.

4.2 McLean agrees to indemnify, hold harmless the Indemnitees, and each of 
them, and defend with counsel reasonably acceptable to the Indemnitees, from any from and 
against any and all liabilities, claims, actions, losses, injuries, damages, judgments, or expenses, 
including attorneys’ fees and costs, of any kind, caused, or alleged to be caused, to the Property 
related to the Maintenance Activities, except to the extent that such liabilities, claims, actions, 
losses, injuries, damages, judgments, or expenses are the sole result of the gross negligence of each 
of the Public Entities.

5. CONSIDERATION BY PUBLIC ENTITIES.

5.1 In making the promises in this Agreement, McLean specifically acknowledges and 
agrees that none of the Public Entities concede that they own the Facility.

5.2 In making the promises in this Agreement, McLean specifically acknowledges and 
agrees that but for the presence of the Culvert resulting in a covered rather the open water channel 
on the Property, and given the Culvert’s position on the Property, McLean would not be able to 
construct a single- family home on the Property.

5.3 In making the promises in this Agreement, McLean specifically acknowledges and 
agrees that, if the Property had been undeveloped at the time that the Application was submitted, 
and had an existing single-family home not been already present on the Property at the time the 
Application was submitted, the City would have been required to deny the Application based on 
the existence of the Culvert as both a potential safety hazard and as a barrier to the Public Entities’ 
ability to access the Facility. 

5.4 In making the promises in this Agreement, McLean acknowledges and agrees that 
the presence of a single-family home on the Property substantially increases the difficulty of the 
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Public Entities accessing the Facility and the cost of performing Maintenance Activities, including 
potential future upgrade and replacement of the Culvert.

6. RUNS WITH THE LAND; SUCCESSORS BOUND; RECORDATION.
NOW THEREFORE, without McLean, the City or County waiving any rights or 

responsibilities that any party has pursuant to the Easement or legally otherwise, McLean agrees 
to indemnify, defend and hold harmless the City and County from and against any claims, 
demands, losses, damages, defense costs, or liability that City or County may sustain as a result of 
damage caused to the flume, public property, infrastructure or other public assets arising 
specifically from the construction performed on the McLean Property pursuant to the Application. 

6.1 It is the Parties’ intent, and McLean specifically promises, that this Agreement shall 
be binding on McLean’s successors and assigns, and McLean’s successors in interest in the 
Property. 

6.1.1 Therefore, should McLean sell or otherwise transfer the Property or any 
interest therein, including by sale, lease, gift, bequest, or otherwise, the party receiving any 
interest in the Property shall have all the same obligations under this Agreement as 
McLean.

6.1.2 McLean shall provide a copy of this Agreement, executed by all Parties, to 
the City. City shall thereafter record the executed copy of this Agreement in order to 
provide notice of its terms to McLean’s successors-in-interest.

6.2 The provisions of this Agreement shall be construed and interpreted as covenants 
running with the land in regard to the Property. This Agreement’s provisions shall be binding, to 
the fullest extent permitted by law and equity, for the benefit and in favor of, and be enforceable 
by, the Public Entities, their successors and assigns, against McLean, and McLean’s successors 
and assigns, and every successor in interest to the Property, or any part of the Property, any interest 
in the Property, and any party in possession or occupancy of the Property.

7. TERM; TERMINATION.

7.1 This Agreement shall be effective upon execution by all Parties.

7.2 This Agreement shall remain in effect until the sooner of (1) the Facility is removed 
from underlying the Property; or (2) until terminated as provided herein.

7.3 The Parties may terminate this Agreement upon the occurrence of any of the 
following conditions:

7.3.1 Mutual written agreement of all Parties, with or without conditions, and 
authorization of each of the respective legislative bodies of the Public Entities.
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7.3.2  Withdrawal or denial of the Application; provided, however, that 
termination of this Agreement under the circumstances of withdrawal of the Application shall not 
prohibit City from re-imposing the requirement of executing and recording a future agreement 
containing substantively similar terms to this one if McLean or a successor-in-interest submits a 
future application for any type of permit contemplating development of the Property, including 
but not limited to a Coastal Development Permit, other development permit, or building permit.

8. GENERAL PROVISIONS.

8.1 This Agreement shall be construed and interpreted both as to validity and to 
performance of the Parties in accordance with the laws of the State of California. 

8.2 The sole venue for all legal actions concerning any dispute, claim or matter arising 
out of or in relation to this Agreement shall be the Superior Court of the County of Santa Cruz, 
State of California.

8.3 The terms of this Agreement shall be construed in accordance with the meaning of 
the language used and shall not be construed for or against any Party by reason of the authorship 
of this Agreement or any other rule of construction which might otherwise apply.

8.4 The persons executing this Agreement on behalf of the parties hereto warrant that 
(i) they are duly authorized to execute and deliver this Agreement on behalf of said Party, (ii) by 
so executing this Agreement, such Party is formally bound to the provisions of this Agreement, 
and (iii) the entering into this Agreement does not violate any provision of any other agreement to 
which said Party is bound.

8.5 Any modification to this Agreement must be in writing and executed by all Parties 
hereto.

The Parties’ agree that McLean’s indemnification obligations hereunder are limited to 
physical damage to the subject public infrastructure arising from the construction to be performed 
pursuant to the Application, which obligations may extend beyond completion of the construction 
project as legally applicable. 

McLean agrees to ensure that he and/or his contractor performing the construction project 
will maintain the appropriate levels of liability insurance to comport with McLean’s indemnity 
obligations hereunder. 

The Parties agree that the obligations contained herein are covenants that run with the land.  
IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the day 

and year written below.
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JOSEPH McLEAN JR. TRUST, DATED 
NOVEMBER 9, 1983

  

Dated: ____________________________
JOSEPH W. McLEAN, JR., Trustee

CITY OF CAPITOLA

Dated: ____________________________
By: XXXXX
Its:

COUNTY OF SANTA CRUZ

__________________________________
Dated: By: XXXX

Its:

Dated: Approved as to from:

__________________________________
Jason M. Heath
County Counsel

COUNTY OF SANTA CRUZ WATER
FLOOD CONTROL AND WATER 
CONSERVATION DISTRICT

__________________________________
Dated: By: XXXX

Its:
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EXHIBIT 69



From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Wednesday, June 12, 2024 11:42 AM PDT
To: Anna DiBenedetto <anna@dibenedetto.law>
CC: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy,
Katie(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: 427 Riverview Indemnity Agreement
Attachment(s): "427 Riverview Indemnity Agreement.docx"
Good Morning Anna,
 
Thank you for your patience as the City and County worked to draft the attached indemnity agreement. Given the novel nature of the
project and the complexities associated with the culvert, we had to expand fairly significantly upon your original draft, but the
outcome is an agreement that will ultimately allow the City to process your client’s application.
 
We would be happy to set up a time to meet with you and your client if you have any questions on the agreement, once you have
had a chance to review.
 
Thank you.
 

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
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RECORDING REQUESTED BY AND 
WHEN RECORDED, MAIL TO:

City of Capitola
Community Development
420 Capitola Avenue
Capitola, CA 95010

EXEMPT FROM RECORDING FEES PER GOVERNMENT CODE §§6103, 27383

APN NO. 035-132-01

The undersigned declare:

Documentary Transfer Tax is: $0

No monetary consideration.

DECLARATION OF COVENANTS
AND INDEMNITY AGREEMENT

RECITALS

WHEREAS, Joseph W. McLean, Jr., Trustee of The Joseph W. McLean Jr. Trust, 
established March 2, 2022 (“McLean” or “Owner”) is the owner of that certain real property 
described in Exhibit “A” hereto (“Property”); and

WHEREAS, the Property was created by subdivision map dated April 1922 recorded in 
the Official Records of Santa Cruz County on May 13, 1922 in Map Book 18, Page 36 of the Santa 
Cruz County Records (the “Map”) attached hereto as Exhibit “B;” and

WHEREAS, Sheet 3 of the Map depicts Noble Gulch and a diversion of the natural course 
of Noble Creek through a flume (“Flume”) traversing the Property; and

WHEREAS, the Flume is believed to be located within the bounds of an easement created 
by a Grant Deed dated May 10, 1922 and recorded in the Official Records of Santa Cruz County 
on July 11, 1922 in Volume 314 at Page 193 of the Deeds of Santa Cruz County Records (“Grant 
Deed”), granting to the County of Santa Cruz (“County”) a permanent eight foot wide easement 
to “construct, maintain, operate, repair and renew a drainage ditch, canal or flume, for the purpose 
of conveying storm and drainage water (from the most easterly boundary of the property 
hereinafter described to the Soquel Creek),” and including all necessary and convenient means of 
ingress and egress thereto (“Drainage Easement”); and

WHEREAS, a true and correct copy of the Grant Deed is attached hereto as Exhibit “C”; 
and
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WHEREAS, a portion of the Drainage Easement burdens the Property, as depicted on page 
7 of the Amended Preliminary Title Report by First American Title Company, prepared for the 
Property on November 3, 2022, a copy of which is attached hereto as Exhibit “D;” and

WHEREAS, at an indeterminate point in time the Flume was converted into a culvert 
(“Culvert”), which underlies the Property within the bounds of the Drainage Easement; and

WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 
referred to herein as the “Facility”; and

WHEREAS, City, County, and the Santa Cruz County Flood Control and Water 
Conservation District- Zone 5 (“Zone 5”) are sometimes collectively referred to herein as “Public 
Entities”; and

WHEREAS, there is a dispute between the Public Entities as to which Public Entity, or 
Public Entities, owns and is responsible for the operation and maintenance of the Facility; and

WHEREAS, City, County, Zone 5 and McLean are sometimes collectively referred to 
herein as the “Parties” and individually as “Party”; and 

WHEREAS, one or more of the Public Entities may have an interest in any or all of the  
Flume, Culvert and the Drainage Easement, but it is the Parties’ intent to leave the determination 
of that interest unresolved by the execution of this Agreement; and

WHEREAS, the Facility is not actively maintained by any Party; and

WHEREAS, the City, County and Zone 5 have previously made temporary, emergency 
repairs to the area of the public pathway situated adjacent to the Property and related to the 
Culvert’s outfall for the purposes of preserving public safety, but no permanent repairs have been 
made; and   

WHEREAS, on or about August 31, 2023, McLean submitted an application 
(“Application”) for a coastal development permit and design review (the “Required Approvals”) 
to demolish the existing two-story single-family residence at the Property and construct a new 
residence within the same footprint (the “Project”), with the first-floor of the new residence to be 
elevated above the Federal Emergency Management Agency (“FEMA”) base flood elevation; and

WHEREAS, the Project also proposes to remodel the Property’s existing garage and its 
associated second story living space, and will relocate existing floor area to connect the new 
elevated residence to the remodeled living space above the existing garage; and 

WHEREAS, as a condition to approval of the Application, the City is requiring McLean 
and future owners of the Property to agree to indemnify, defend and hold harmless the City, County 

CAP-CAMPBELL_001310



  

Page 3 of 164870-9811-1684 v1 Page 3 of 16

and Zone 5 from (1) any damage caused to the Facility by the Project, and (2) any damage caused 
to the Property by the present or future condition of the Facility; and

WHEREAS, all Parties acknowledge that the residential construction in the Application 
would not normally be considered as presented given the presence of the Facility lying below and 
transversing the Property, but given that McLean purchased an existing single-family home on the 
Property overlying the Facility, has been living on the Property for a number of years, and the 
Project proposes merely to demolish and reconstruct within the same footprint the existing single-
family home located on the Property while elevating the residential portion of the structure above 
the FEMA base flood elevation and relocating existing floor area to connect the elevated residence 
to the remodeled living space above the existing garage, basic principles of fairness allow the City 
to consider the Application in exchange for the promises McLean has made in this Agreement; 
and    

WHEREAS, it is the intent of the Parties that this Agreement will allow the City to process 
the Application for the benefit of McLean, but that execution of this Agreement will not guarantee 
the approval of the Project or the Application or otherwise bind the City in any way to any future 
approval of the Application; and

WHEREAS, the Parties agree that execution of this Agreement does not resolve the 
ownership of the Facility, or prejudice any rights or affirmative defenses that the Public Entities 
may have relating to determination of the ownership of the Facility or the Public Entities’ 
respective rights and responsibilities in the Culvert, Flume or Drainage Easement. 

NOW THEREFORE, the Parties agree as follows:

AGREEMENT

1. INCORPORATION OF RECITALS.  

1.1 The above recitals are hereby incorporated into this Agreement as though set forth 
in full. 

1.2 The Parties agree that the above recitals are true and correct representations of the 
Parties’ respective understanding of the circumstances giving rise to the Agreement.

2. OWNERSHIP OF THE PROPERTY. 

2.1 For the purposes of this Agreement, an “Owner” means the person or entity that is 
the owner, holder, or beneficiary, of any interest in the Property other than the Drainage Easement, 
including but not limited to a fee simple interest, an easement, a profit, a license, a life estate, a 
joint tenancy, a lien, a deed-of-trust or other security interest. 

2.1.1 McLean is the Owner of the Property at the time of execution of this 
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Agreement. 

2.1.2 Upon purchase, sale, or any other conveyance of an interest in the Property, 
the person or entity receiving that interest shall become an Owner and shall be bound by 
the terms of this Agreement and become a Party.

2.1.3 Upon alienation, sale, or transfer, of an interest in the Property that would 
make a person or entity an Owner, that person or entity’s Ownership shall terminate, and 
they shall thereafter no longer be an Owner.

2.1.4 For the purposes of this Agreement, there may be more than one Owner of 
the Property at any given time. Each Owner shall be jointly and severally responsible for 
each promise and obligation applicable to an Owner under this Agreement.   

2.2 For the purposes of this Agreement, “Ownership” shall mean the status of being an 
Owner.   

3. INDEMNIFICATION FOR CONSTRUCTION; PROTECTION OF FACILITY. 

3.1 Owner agrees to indemnify and hold harmless the Public Entities, and each of their 
respective officials, officers, directors, commissioners, employees, agents, and volunteers 
(collectively, “Indemnitees”), and defend with counsel reasonably acceptable to Indemnitees, from 
and against any and all liabilities, claims, actions, losses, injuries, damages, judgments, or 
expenses, including attorneys’ fees and costs, of any kind (collectively, “Losses”), related to the 
Facility, Noble Creek, neighboring properties and public infrastructure, or any combination of the 
same, resulting from, or in any way related to Owner’s performance of the Project. 

3.1.1 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or 
lawsuit covered by this provision.

3.1.2 This indemnification shall survive the termination of both this Agreement 
and each Owner’s Ownership.

3.2 Owner agrees to include protective measures and practices for the Facility and 
Noble Creek, including any improvements thereon that could foreseeably be impacted by the 
Project, in the Application and the Project plans, and, if the Application is approved by the City, 
to implement those protective measures and practices as part of construction of the Project. 

3.2.1 The Public Entities shall confer regarding the adequacy of said protective 
measures and form a consensus regarding said measures. City shall impose said measures 
as conditions of approval on any permit issued pursuant to the Application. 
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3.2.2 Owner agrees and promises to implement said protective measures and 
practices if the Application is approved by the City and the Project is constructed.

3.2.3 Owner shall likewise be obligated to undertake measures to protect 
properties and public infrastructure bordering the Facility to the extent such properties and 
public infrastructure may be damaged or impacted by Owner performing the Project in, 
above and around the Facility.

3.3 McLean agrees that, as a condition of approval of any permit issued pursuant to the 
Application each Public Entity shall be named as an additional insured by each contractor and 
consultant employed by McLean to perform any portion of the Project which would otherwise be 
required to provide insurance to McLean or the City, or both of them, by including language 
substantially similar to the following in each of their respective contracts:

“Contractor agrees, to the fullest extent permitted by law, to indemnify, defend, and hold 
harmless the City of Capitola, County of Santa Cruz, the Santa Cruz County Flood Control 
and Water Conservation District – Zone 5, and each of their respective officials, officers, 
directors, commissioners, employees, agents, and volunteers (collectively, “Indemnitees”) 
from and against any and all liability, claim, action, loss, injury, damage, judgment, or 
expense, including attorneys’ fees and costs (“Losses”)  caused by or resulting from 
negligence, recklessness, or willful misconduct of Contractor, Contractor’s officers, 
employees, agents, or subcontractors in any way related to this (construction) agreement. 
Contractor’s duty to indemnify and hold harmless Indemnitees shall not apply to the extent 
such Losses are caused by the sole or active negligence or willful misconduct of 
Indemnitees. Contractor’s obligation to defend shall arise regardless of any claim or 
assertion that Indemnitees caused or contributed to the Losses. This indemnification clause 
shall survive termination of this agreement.”

3.4 Owner further agrees to refrain from undertaking any action during or after 
construction of the Project or allowing any use of the Property that might reasonably be expected 
to damage the Facility or interfere with its operation for its intended purposes.

4. INDEMNIFICATION FOR POST-CONSTRUCTION DAMAGE TO PROPERTY.

4.1 Beginning with the commencement of construction of the Project, and continuing 
in perpetuity thereafter, Owner agrees to save, indemnify, and hold harmless the Indemnitees, and 
each of them, and defend with counsel reasonably acceptable to the Indemnitees, from any and all 
Losses, caused, alleged to be caused, or in any way related to the Facility being located under, 
transversing and/or abutting the Property wherein the operative facts that serve as the basis for 
such Losses are alleged to have occurred during that Owner’s Ownership of the Property.

4.2 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or lawsuit 
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covered by this provision.

4.3 This indemnification shall survive the termination of both this Agreement and 
expiration of each Owners’ Ownership.

5. RUNS WITH THE LAND; SUCCESSORS BOUND; RECORDATION.

5.1 It is the Parties’ intent, and McLean specifically promises, that this Agreement shall 
be binding on McLean’s successors and assigns, and McLean’s successors in interest in the 
Property, to the same extent that it is binding on McLean. 

5.1.1 Therefore, for avoidance of doubt, should Owner sell or otherwise transfer 
the Property or any interest therein, including by sale, lease, gift, bequest, or otherwise, the 
person or entity receiving any interest in the Property shall become an Owner and shall 
have all the same obligations under this Agreement as McLean had at the time this 
Agreement was executed.

5.1.2 Owner shall provide a copy of this Agreement, executed by all Parties, to 
the City for recordation prior to the City acting on the Application. City shall thereafter 
record the executed copy of this Agreement in order to provide notice of its terms to 
Owner’s successors-in-interest.

5.1.3 Owner shall deliver to each subsequent owner, heir, or successor in Owner’s 
interest in the Property, a copy of this Agreement and shall inform them of their obligation 
to be bound by its terms prior to or at the time of transferring such interest.

5.2 The provisions of this Agreement shall be construed and interpreted as covenants 
running with the land in regard to the Property. 

5.2.1 This Agreement’s provisions shall be binding, to the fullest extent permitted 
by law and equity, on all future Owners of an interest, of any nature, in the Property.

5.2.2 This Agreement’s provisions shall be interpreted, to the fullest extent 
permitted by law and in equity, for the benefit and in favor of, and shall be enforceable by, 
the Public Entities, their successors and assigns, against Owner, and against Owner’s 
successors and assigns, and every successor in interest to the Property, or any part of the 
Property, any interest in the Property, and any party in possession or occupancy of the 
Property.

6. PUBLIC ENTITIES’ RIGHT TO ACCESS FACILITIES AND PERFORM 
VARIOUS ACTIVITIES.

6.1 Owner agrees and acknowledges that one or several of the Public Entities have the 
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right to access the Facility pursuant to the terms of the Drainage Easement to construct, maintain, 
operate, repair and renew the Facility (“Maintenance Activities”).

6.1.1 Owner agrees to provide reasonable access to the Facility for the purposes 
of any of the Public Entities performing Maintenance Activities.

6.1.2 Owner agrees to refrain from undertaking any action, or allowing any use 
of the Property, that would or could reasonably be expected to damage or harm the Facility 
or impair the Public Entities’ ability to perform Maintenance Activities.

6.1.3 Owner acknowledges and agrees that Owner is not entitled to any 
compensation from any of the Public Entities for any such Maintenance Activities, 
regardless of the impacts such Maintenance Activities might have on the Property.

6.2 Owner agrees to save, indemnify, and hold harmless the Indemnitees, and each of 
them, and defend with counsel reasonably acceptable to the Indemnitees, from any and against any 
and all Losses, caused, or alleged to be caused, to the Property related to the Maintenance 
Activities, except to the extent that such liabilities, claims, actions, losses, injuries, damages, 
judgments, or expenses are determined by a court of competent jurisdiction to be the sole result of 
the gross negligence of each of the Public Entities.

6.2.1 This indemnification shall become irrevocable upon the commencement of 
Project construction and shall survive the termination of this Agreement.

7. CONSIDERATION BY PUBLIC ENTITIES.

7.1 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that none of the Public Entities concede that they own the Facility. All Parties agree that 
execution of this Agreement shall not, and may not, be utilized as evidence of any particular Public 
Entity’s ownership interest in the Drainage Easement, the Culvert, or the Flume.

7.2 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that but for the presence of the Culvert resulting in a covered rather than an open water 
channel on the Property, and given the Culvert’s position on the Property, the existing single-
family residence on the Property could not have been constructed. 

7.3 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that, if the Property had been undeveloped at the time that the Application was submitted, 
and had an existing single-family residence not been already present on the Property at the time 
the Application was submitted, the City would not have processed the Application based on the 
existence of the Culvert as both a potential safety hazard and as a barrier to accessing the Facility. 

7.4 In making the promises in this Agreement, Owner acknowledges and agrees that 

CAP-CAMPBELL_001315



Page 8 of 164870-9811-1684 v1 Page 8 of 16

the presence of a single-family residence on the Property substantially increases the difficulty of 
the Public Entities accessing the Facility and the cost of performing Maintenance Activities, 
including potential future upgrade and replacement of the Culvert.

7.5 By execution of this Agreement, the City is not committing itself to or agreeing to 
undertake any act or activity requiring the subsequent independent exercise of discretion by the 
City. Execution of this Agreement by the City is merely an agreement to process an application(s) 
for the Required Approvals in accordance with the terms hereof, reserving for subsequent City 
action the final discretion and approval regarding the Required Approvals and all proceedings and 
decisions in connection therewith. Any action on the Required Approvals shall become effective 
only if and after certification, adoption or approval of any analysis required under the California 
Environmental Quality Act (“CEQA”), and only if such Required Approvals have been duly 
considered and approved by the City following conduct of all legally required procedures.  
Failure of the City to approve the Required Approvals after a public hearing thereon shall not 
constitute a default or a breach of the terms of this Agreement by City. 

7.6 This Agreement does not limit in any way the discretion of City in acting on any 
applications for the Required Approvals for the proposed Project or any portion thereof.  Owner 
acknowledges that compliance with CEQA will be required in connection with consideration of 
such Required Approvals for the proposed Project or any portion thereof, and the City shall retain 
the discretion in accordance with CEQA and other applicable law before taking action on any such 
Required Approvals to (1) adopt or certify an environmental analysis of the Project or any portion 
thereof, prepared in accordance with CEQA, (2) identify and impose mitigation measures to 
mitigate significant environmental impacts, nor limit the anticipated scope of any required public 
improvements, (3) select other feasible alternatives to avoid significant environmental impacts, 
including the “no project” alternative, (4) adopt a statement of overriding considerations in 
accordance with Public Resources Code Section 21081(b) relative to any significant environmental 
impacts of the Project or any portion thereof, or implementation of any required public 
improvements, prior to taking final action if such significant impacts cannot otherwise be avoided, 
or (5) determine not to proceed with the Required Approvals or any portion thereof. Any action 
taken by the City in the exercise of its discretion relating to any analysis required by CEQA, or on 
any application for the Required Approvals required to develop and construct the Project or any 
portion thereof, shall not constitute a default or a breach of the terms of this Agreement by City.

8. TERM; TERMINATION.

8.1 This Agreement shall be effective upon execution by all Parties.

8.2 This Agreement shall remain in effect until the soonest date that (1) the Facility is 
removed from underlying the Property; or (2) until this Agreement is terminated as provided 
herein.

8.3 The Parties may terminate this Agreement upon the occurrence of any of the 
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following conditions:

8.3.1 Mutual written agreement of all Parties, with or without conditions.

8.3.2  Withdrawal or denial of the Application without the Project having 
commenced construction; provided, however, that termination of this Agreement under the 
circumstances of withdrawal of the Application shall not prohibit City, or any of the Public Entities 
with jurisdiction to do so, from re-imposing the requirement of executing and recording a future 
agreement containing substantively similar terms to this one if Owner or a successor-in-interest 
submits a future application for any type of permit contemplating development of the Property, 
including but not limited to a Coastal Development Permit, other development permit, or building 
permit.

8.4 Notwithstanding any other provision to the contrary, once construction of the 
Project has commenced, the indemnification provisions described herein shall survive termination 
of this Agreement.

9. GENERAL PROVISIONS.

9.1 This Agreement shall be construed and interpreted both as to validity and to 
performance of the Parties in accordance with the laws of the State of California. 

9.2 The sole venue for all legal actions concerning any dispute, claim or matter arising 
out of or in relation to this Agreement shall be the Superior Court of the County of Santa Cruz, 
State of California.

9.3 The terms of this Agreement shall be construed in accordance with the meaning of 
the language used and shall not be construed for or against any Party by reason of the authorship 
of this Agreement or any other rule of construction which might otherwise apply.

9.4 The persons executing this Agreement on behalf of the Parties hereto warrant that 
(i) they are duly authorized to execute and deliver this Agreement on behalf of said Party, (ii) by 
so executing this Agreement, such Party is formally bound to the provisions of this Agreement, 
and (iii) the entering into this Agreement does not violate any provision of any other agreement to 
which said Party is bound.

9.5 Any modification to this Agreement must be in writing and executed by all Parties 
hereto.

9.6 This Agreement may be executed in any number of counterparts, each of which 
when so executed shall be deemed to be an original and all of which taken together shall constitute 
the same agreement.

//
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Signatures are included on the following pages 
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Signatures are included on the following pages
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the day 
and year written below.

JOSEPH McLEAN JR. TRUST, DATED 
NOVEMBER 9, 1983

  

Dated: ____________________________
JOSEPH W. McLEAN, JR., Trustee

CITY OF CAPITOLA

Dated: ____________________________
By: Jamie Goldstein
City Manager

Dated: Approved as to form:

_______________________________
Samantha W. Zutler
City Attorney 

COUNTY OF SANTA CRUZ

__________________________________
Dated: By: Matt Machado, Deputy CAO

Director of Community Development and 
Infrastructure Department 

Dated: Approved as to form:

__________________________________
Jason M. Heath
County Counsel
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SANTA CRUZ COUNTY FLOOD 
CONTROL AND WATER 
CONSERVATION DISTRICT – ZONE 5

__________________________________
Dated: By: Matt Machado

District Engineer

Dated: Approved as to from:

__________________________________
Justin A. Graham
Assistant County Counsel
District Counsel

Notarial Acknowledgments to follow
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Property Description 
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EXHIBIT A
Property Description
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Subdivision Map 
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EXHIBIT B
Subdivision Map
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EXHIBIT C 

Grant of Drainage Easement 
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EXHIBIT C
Grant of Drainage Easement
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EXHIBIT D 

Preliminary Title Report 
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EXHIBIT D
Preliminary Title Report
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From: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Sent: Wednesday, June 12, 2024 12:01 PM PDT
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>; Anna DiBenedetto <anna@dibenedetto.law>
CC: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn,
Jessica <jkahn@ci.capitola.ca.us>
Subject: [PDF] RE: 427 Riverview Indemnity Agreement
Attachment(s): "018M36 - Capitola Subdivision No 6.pdf","Preliminary Report Re 427 Riverview.pdf","1922 Deed Re Noble
Gulch (427 Riverview).pdf"
Anna:

For your review, attached are the proposed Exhibits B, C, and D to the agreement.
 
//Justin
 
 

 JUSTIN A. GRAHAM  | ASSISTANT COUNTY COUNSEL

Santa Cruz County Counsel’s Office
701 Ocean Street, Room 505, Santa Cruz, CA 95060
Office: 831-454-2040 | Direct Line: 831-454-2072
Email: Justin.Graham@SantaCruzCountyCA.Gov
My schedule is: Monday through Friday, 8am to 5pm.

 
SANTA CRUZ COUNTY COUNSEL CONFIDENTIAL COMMUNICATION
NOTICE TO RECIPIENT: This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may be subject to the attorney-client privilege, attorney work-product doctrine, and/or otherwise
confidential and exempt from disclosure under applicable federal and state laws. If you are not the intended recipient, please delete the email and notify us immediately. Any further disclosure, forwarding, dissemination, copying, or other use
without permission is prohibited.

 
 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Wednesday, June 12, 2024 11:42 AM
To: Anna DiBenedetto <anna@dibenedetto.law>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: 427 Riverview Indemnity Agreement
 

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

Good Morning Anna,
 
Thank you for your patience as the City and County worked to draft the attached indemnity agreement. Given the novel nature of the
project and the complexities associated with the culvert, we had to expand fairly significantly upon your original draft, but the
outcome is an agreement that will ultimately allow the City to process your client’s application.
 
We would be happy to set up a time to meet with you and your client if you have any questions on the agreement, once you have
had a chance to review.
 
Thank you.
 

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
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! TOGETHER with all and singular the tenements, hereditaments and appurtenances 

: thereunto belonging or in anywise appertaining, and the reversion and reversions, remainder 

and remainders, rents, issues and- profits thereof, And also all the estate, right, title, 

interest, property, possession, claim and demand whatsoever as well in law as in equity, of 

the said perty of the first pert’, of, inj; or to the above described premises, and every part 

; and parcel thereof, with the appurtenances. 

TO HAVE AND TO HOLD, all and singular the above mentioned and described premises, i 

together with the appurtenances, unto the said party of the second part, his heirs end assigns| : 

forever. 7 : 

IN WITNESS WHEREOP , the said party of the first part ha_ hereunto set her hand and ‘ 

—' seal the day end year first above written. : : 

‘Signed, Sealed end Delivered in the : , Marion H. Belknep [(SEAL) i 

Presence Ofsseeses , , 

+ S@ATH OF CALIFORNIA; } ! 
{ss. 

COUNTY OF MARIN ) 

On this 6" day of July in the year one thousand nine hundred and twenty two, before 

me, We Z. TIBFANY, a Notary Public, in and for the County of Marin, personally appeared 

Marion H. Bellmap mown to me to be the person whose name is subscribed to the within instru- 

ment, and she duly acknowledged to me that she executed the sames 

| IN WITNESS WHAREOP , I have hereunto set my hand and affixed my Official Seal, at 

my office in the County of Marin, the day and year in this certificate first above written. 

‘ W. Z. Tiffany, 

: {SEaL) : : . Notary Public in and for. the County 

, of Marin, State of California. 

Recorded at the Request of Grantee July llth A. D. 1922 at 33 min. past & o'clock a. M. 

fé delle Kipdleny COUNTY RECORDER 
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; . PROCEEDINGS OF THE 

! . BOARD OF SUPERVISORS OF THE COUNTY OF SaNTA CRUZ, 

: STATE OF CALIFORNIA. , 

i : Wednesday, May 17, 1922. 

' Two o'clock Be Me 

| IN THE MATTER OF | 

| RECORDING DEED FROM BAY Head ‘ 1 

LAND COMPANY. ; 

‘On motion of Supervisor Wyman’, duly seconded by Supervisor Sinnott, it is ordered 

by the Board, by unanimous vote, that the following resolution be and is adopted: 

, . RESOLUTION NO. 24 

The Board of Supervisors of the County of Santa Cruz, State of California, does |; 

‘ resolve as follows: 
. 

That whereas a deed ‘datea the 10th day of May, 1922, between Bey Head Land Go., 

a corporation organized under the laws of the State ‘of, California, to the County of Santa 

cruz; conveying en easement or right of way to construct, maintain end operate’, repair and 

re-new a drainage aiteh, canal ov flume over property, therein described, for the purpose of   
conveying storm and drainage water, hes been issued by the said grantor therein, and delivered, 

, i 

to the said County of Santa Cruz. . ‘ . | 
. " . . q 

i 
, I wo re re ee ee -~ + ~ en ee ree tear metab oe 
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California records.. 

NOW THEREFORE. Be it Resolved, thet the said deed be end the same is hereby accept 

  

  
  

  

  

_ ond the Clerk of this Board is directed to place the same of record with the County Recorder 

of the County of Senta Cruz, State of California. 

Passed by the Board of Supervisors of the County of Santa Gruz, State of California, 
o, + ~ 7 i 

on the 17th day of May, 1922, by the following vote: oe 

Ayes, Supervisors Lewis, Hoore, Simott, Wymen and Rostron 

Noes, Supervisors, None 

Absent, Supervisors, None. ol le 

I hereby certify that the foregoing is a true and correct copy of an.order passed 

by seid Board on the 17th day of May 1922. 

Attest my hand and seal of said Board this llth day of July 1922, 

(SEAL) He Re Miller, Clerk of said Board : 

BY H. G Poole Deputy Clerk. . 

The undersigned, BAY HuAD LAND CO., @ corporation formed and existing under the 

‘laws of the State of Californie, for and in consideration of the sum of Five Dollars ($5.00) 

United States gold coin, to it in hand paid by the County of Santa Cruz, the receipt whereof is 

hereby acknowledged’, does by these presents grant’, bargain, sell and convey unto the County of 

Santa Cruz, the permanent sasement and right of way to construct, maintain, operate, repair and 

‘renew a drainage ditch, canal or flume, for the purpose of conveying storm and drainage water 

(from the most easterly boundary of the property hereinafter described to the Soquel Creek) over 

and ecross all thet certain lot, piece or parcel of land situate in the County of Santa Cruz, 

State of California and bounded and described as follows, to-wit; 

BEING a strip of land’, eight (8) feet in width, four (4) feet at right engles on 

gach side of the following described center line; 

BEGINNING at a station on the Easterly boundary of Lot No. 11 in Block 7, Capitola 

Subdivision, No. 6 and from which the most Easterly corner of said Lot No. 11, measured South- 

,erly along the Easterly boundary of said lot is 16.0 feet distant; thence South 53° 50’ West 

237.0 feet, @ little more or less to the Westerly boundary of Lot No. 48, and from which the 

,most Southerly corner of said lot bears South 32° 50' Hast 16.5 feet distant; thence continuing 

South 53° 30' West 25.0 feet, a little more or less to Soquel Greek. 

TOGETHER with all necessary and covenient means of ingress and egress to and from 

gaid right of way or strip or parcel of land: for the purpose of constructing, maintaining, oper: 

Jeting, repairing and renewing the said drainage ditch, canal or flume, together with any and al: 

‘fittings appurtenant thereto, or for any or all purposes hereinbefore mentioned. 

TO HAVE AND TO HOLD the above granted and described premises unto the County of San 

Cruz, its successors and assigns forever. 

t 

i 
t 
‘ 

; IN WITNESS WHERHOF, BAY HHAD LAND 0O., a corporation has hereunto subscribed its 

jmeme and affixed its officiel seel by its officers thereunto duly authorized, this 10th day of 

iMey, 1922. 

BaY HEAD LAND CO. 

: BY H. Allen Rispin 
\ (CORPORATE SHAL) President 

BY J. B. Lannan 
‘ Secretary 

‘STATE OF CALIFORNIA, ) 
1 (ss. 
‘COUNTY OF SANTA CRUZ.) 
: 

On this llth day of May, 1922, before me Arlette Hughes, a Notary Public in and for 

the gaid County and State, residing therein, duly commissioned and sworn, personally sppeared 

  

I 
t 

L 

ba 

  1B. ALLEN KISPIN, known to me to be the President of BaY HEAD LAND 00., the corporation that 

———--- -— Reebrded in Volume-S!4+-—at page to ———— 
of Santa Cruz County
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i 
| i 

executed the within instrument, known to me to be the person who executed the within instru- 

ment on behalf of the corporation therein named, and acknowledged to me that such corporetion 

executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand end affixed my official seal 

the dey and year in this certificate first sbove written. 

Arlette Hughes. 

(SEAL) ~ Notary Public in and for said County 

of Santa Cruz’, State of California, 

STATE OF CALIFORNIA, )} . 

COUNTY OF LOS ANGLES. ) 

On this 10 day of May,'1922, before me Myrtle G. Bayles, a Notary Public in end for 

the said County and State, residing therein, duly commissioned and sworn, personally appeared | 

: 
t 

3. BE. LANNAN, known to me to be the Secretary of BAY H¥AD LAND CO., the corporation that t 

executed the within instrument, mown to me to be the person who executed the within instru- 

ment on behalf of the corporation therein named, and acknowledged to me that such corporation 

executed the same. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day 

and year in this certificate first above written. 

, Myrtle G. Bayles 

{SEaL)} , Notery Public in and for said County 

of Los Angeles, State of California. 

Recorded at the Request of H. H. Miller July 11th a. D,1922 at 59 min. past 9 o'olock Ae Me 

Key COUNTY RECORDER 
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{ 

THIS INDENTURE, Made the 15th day of -June, A. D. one thousend nine hundred and 

twenty-two, 
4   Between J. B. GLANVILLE, “ 

Of the City of Sante Cruz, County of Santa Cruz, state 

of California, the party of the first part, 

Ana , . SARAH BLLEN GLANVILLE, 

Wife of the said party of the first part, of the same 

! 

| i 
| 

plece, the party of the second part, ‘ ‘ | 

WITNESSETH:-That the said party of the first part, for and in consideration of: | 

the love and affection which the said party of the first part hes and’ bears unto the seid 

party of the second part, as aiso for the better maintenance,.support, protection and Tive- - 

lihood of the said party of the second part, does by these presents give, grant, alien and { 

confirm unto the said party of the second part, and to her heirs and assigns forever, all 

that certain lot, piesa or parcel of land situete, lying and being in the City of Sante Cruz, i 

County of Santa Cruz, State of California, and more particularly described eas follows, to-wi 

BRING @ part of the tract designated "G. W. White 15.774 acres”, on Official Map 

"Bg" of the former Towm, now City, of Sante Cruz, and which said part of said tract is bounded, 

and particularly described as follows, to-wit:- \ 

Beginning on the Northwesterly side of King Street at the most Southerly corner 

of the lands conveyed by p. Ee. Wolfe to J. S. MoPheters by deed dated April 15th, 1892 and 

recorded in the office of the County Recorder of said County of Santa Cruz in Volume 125 of 

Deeds at page 24, et seq.', and now or formerly belonging to the Estate of William B. Miller’, i 

Si
te
s 

“h
o 
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First American Title 
Page 1 of 13 

Amended 11/03/2022  

  
  

First American Title Company    

330 Soquel Avenue  
Santa Cruz, CA 95062   

California Department of Insurance License No. 151 
 

  

Escrow Officer:  Jennifer Green   
Phone: (831)426-6500   
Fax No.: (866)488-0736  
E-Mail:  jgreen@firstam.com    

  

 
  
E-Mail Loan Documents to:  Lenders please contact the Escrow Officer for email address for 

sending loan documents.  
  

 

Buyer:  Joseph McLean and Terri Thatcher  
  

Owner:   Arthur Living Trust  
  

 

Property:  427 Riverview Ave  
 Capitola, CA 95010  
  

PRELIMINARY REPORT 

In response to the above referenced application for a policy of title insurance, this company hereby reports that it is prepared to 
issue, or cause to be issued, as of the date hereof, a Policy or Policies of Title Insurance describing the land and the estate or 
interest therein hereinafter set forth, insuring against loss which may be sustained by reason of any defect, lien or encumbrance not 

shown or referred to as an Exception below or not excluded from coverage pursuant to the printed Schedules, Conditions and 
Stipulations of said Policy forms. 
  

The printed Exceptions and Exclusions from the coverage and Limitations on Covered Risks of said policy or policies are set forth in 
Exhibit A attached. The policy to be issued may contain an arbitration clause. When the Amount of Insurance is less than that set 
forth in the arbitration clause, all arbitrable matters shall be arbitrated at the option of either the Company or the Insured as the 
exclusive remedy of the parties. Limitations on Covered Risks applicable to the CLTA and ALTA Homeowner's Policies of Title 

Insurance which establish a Deductible Amount and a Maximum Dollar Limit of Liability for certain coverages are also set forth in 
Exhibit A. Copies of the policy forms should be read. They are available from the office which issued this report. 
  

Please read the exceptions shown or referred to below and the exceptions and exclusions set forth in Exhibit A of 
this report carefully. The exceptions and exclusions are meant to provide you with notice of matters which are not 
covered under the terms of the title insurance policy and should be carefully considered. 
  

It is important to note that this preliminary report is not a written representation as to the condition of title and 
may not list all liens, defects, and encumbrances affecting title to the land. 

 
Please be advised that any provision contained in this document, or in a document that is attached, linked or 
referenced in this document, that under applicable law illegally discriminates against a class of individuals based 
upon personal characteristics such as race, color, religion, sex, sexual orientation, gender identity, familial status, 

disability, national origin, or any other legally protected class, is illegal and unenforceable by law. 
  

This report (and any supplements or amendments hereto) is issued solely for the purpose of facilitating the issuance of a policy of 

title insurance and no liability is assumed hereby. If it is desired that liability be assumed prior to the issuance of a policy of title 
insurance, a Binder or Commitment should be requested.  
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Dated as of October 27, 2022 at 7:30 A.M.  

The form of Policy of title insurance contemplated by this report is:  

ALTA/CLTA Homeowner's (EAGLE) Policy of Title Insurance (2013) and ALTA Ext Loan Policy 1056.06 
(06-17-06) if the land described is an improved residential lot or condominium unit on which there is 
located a one-to-four family residence; or ALTA Standard Owner's Policy 2006 (WRE 06-17-06) and the 
ALTA Loan Policy 2006 (06-17-06) if the land described is an unimproved residential lot or condominium 
unit 

A specific request should be made if another form or additional coverage is desired.  

Title to said estate or interest at the date hereof is vested in:  
  

BRUCE R. ARTHUR AND DONALD E. ARTHUR, AS SUCCESSOR CO-TRUSTEES (OR THE SUCCESSOR 
TRUSTEES) OF THE ARTHUR LIVING TRUST, DATED NOVEMBER 9, 1983, AS AMENDED 

The estate or interest in the land hereinafter described or referred to covered by this Report is:  

FEE  

The Land referred to herein is described as follows:  
  
(See attached Legal Description)  
  
At the date hereof exceptions to coverage in addition to the printed Exceptions and Exclusions in said 
policy form would be as follows:  
  

1. General and special taxes and assessments for the fiscal year 2022-2023. 

First Installment:  $1,222.13, OPEN   
Penalty: $0.00  
Second Installment:  $1,222.13, OPEN 
Penalty: $0.00  
Tax Rate Area:  003-108   
A. P. No.:  035-132-01 
  

2. Assessment liens, if applicable, collected with the general and special taxes, including but not limited 
to those disclosed by the reflection of the following on the tax roll: 

Community Facilities District CFD NO. 2016-1 LIBRARY FACILITIES. 
 

3. The lien of supplemental taxes, if any, assessed pursuant to Chapter 3.5 commencing with Section 75 
of the California Revenue and Taxation Code. 
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4. Any and all offers of dedications, conditions, restrictions, easements, notes and/or provisions shown 
or disclosed by the filed or recorded map referred to in the legal description. 

5. Covenants, conditions, restrictions and easements in the document recorded JULY 27, 1925 as BOOK 
47, PAGE 186 of Official Records, which provide that a violation thereof shall not defeat or render 
invalid the lien of any first mortgage or deed of trust made in good faith and for value, but deleting 
any covenant, condition, or restriction, if any, indicating a preference, limitation, or discrimination 
based on race, color, religion, sex, gender, gender identity, gender expression, sexual orientation, 
familial status, marital status, disability, handicap, veteran or military status, genetic information, 
national origin, source of income as defined in subdivision (p) of Section 12955, or ancestry, to the 
extent that such covenants, conditions or restrictions violate applicable state or federal laws. Lawful 
restrictions under state and federal law on the age of occupants in senior housing or housing for 
older persons shall not be construed as restrictions based on familial status. 

Affects: LOT 47  

6. An easement for THE OPERATION, MAINTENANCE AND REPAIR OF ELECTRIC WIRE LINES, SEWER, 
WATER AND GAS PIPES AND THEIR CONNECTIONS AND OUTLETS and incidental purposes in the 
document recorded JULY 27, 1925 as BOOK 47, PAGE 186 of Official Records. 

The location of the easement cannot be determined from record information. 

Affects: LOT 47  

7. The Terms, Provisions and Easement(s) contained in the document entitled "AGREEMENT FOR SALE 
OF REAL ESTATE" recorded AUGUST 13, 1925 as BOOK 53, PAGE 240 OF OFFICIAL RECORDS. 

The location of the easement cannot be determined from record information. 

Affects: LOT 48  

8. Covenants, conditions, restrictions and easements in the document recorded SEPTEMBER 12, 1927 as 
BOOK 114, PAGE 394 of Official Records, which provide that a violation thereof shall not defeat or 
render invalid the lien of any first mortgage or deed of trust made in good faith and for value, but 
deleting any covenant, condition, or restriction, if any, indicating a preference, limitation, or 
discrimination based on race, color, religion, sex, gender, gender identity, gender expression, sexual 
orientation, familial status, marital status, disability, handicap, veteran or military status, genetic 
information, national origin, source of income as defined in subdivision (p) of Section 12955, or 
ancestry, to the extent that such covenants, conditions or restrictions violate applicable state or 
federal laws. Lawful restrictions under state and federal law on the age of occupants in senior 
housing or housing for older persons shall not be construed as restrictions based on familial status. 

Affects: LOT 48  

9. An easement for THE OPERATION, MAINTENANCE AND REPAIR OF ELECTRIC WIRE LINES, SEWER, 
WATER AND GAS PIPES AND THEIR CONNECTIONS AND OUTLETS and incidental purposes in the 
document recorded SEPTEMBER 12, 1927 as BOOK 114, PAGE 394 of Official Records. 

The location of the easement cannot be determined from record information. 
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Affects: LOT 48  

10. Water rights, claims or title to water, whether or not shown by the Public Records. 

11. Any claim that any portion of the land is below the ordinary high water mark where it was located 
prior to any artificial or avulsive changes in the location of the shoreline or riverbank. 

12. Any rights, interests, or easements in favor of the public, which exist or are claimed to exist over any 
portion of said land covered by water, including a public right of access to the water. 

13. Any claim that any portion of the land is or was formerly tidelands or submerged lands. 
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INFORMATIONAL NOTES 

  
Note: The policy to be issued may contain an arbitration clause. When the Amount of Insurance is less 
than the certain dollar amount set forth in any applicable arbitration clause, all arbitrable matters shall be 
arbitrated at the option of either the Company or the Insured as the exclusive remedy of the parties. If 
you desire to review the terms of the policy, including any arbitration clause that may be included, 
contact the office that issued this Commitment or Report to obtain a sample of the policy jacket for the 
policy that is to be issued in connection with your transaction. 
  

  

1. This report is preparatory to the issuance of an ALTA Loan Policy. We have no knowledge of any fact 
which would preclude the issuance of the policy with CLTA endorsement forms 100 and 116 and if 
applicable, 115 and 116.2 attached. 
 
When issued, the CLTA endorsement form 116 or 116.2, if applicable will reference a(n) Single 
Family Residence  known as 427 RIVERVIEW AVE, CAPITOLA, CA. 

2. According to the public records, there has been no conveyance of the land within a period of twenty-
four months prior to the date of this report, except as follows: 
  
None 

3. We find no outstanding voluntary liens of record affecting subject property. Disclosure should be 
made concerning the existence of any unrecorded lien or other indebtedness which could give rise to 
any possible security interest in the subject property. 

NOTE to proposed insured lender only: No Private transfer fee covenant, as defined in Federal 
Housing Finance Agency Final Rule 12 CFR Part 1228, that was created and first appears in the Public 
Records on or after February 8, 2011, encumbers the Title except as follows: None 

The map attached, if any, may or may not be a survey of the land depicted hereon. First American 
expressly disclaims any liability for loss or damage which may result from reliance on this map except to 
the extent coverage for such loss or damage is expressly provided by the terms and provisions of the title 
insurance policy, if any, to which this map is attached.  
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LEGAL DESCRIPTION 
  

Real property in the City of Capitola, County of Santa Cruz, State of California, described as follows:  
  
BEING LOTS 47 AND 48, IN BLOCK 7, AS THE SAME ARE SHOWN AND DESIGNATED ON THAT CERTAIN 
MAP ENTITLED, "CAPITOLA SUBDIVISION NO. 6, BEING PART OF RANCHO SOQUEL, SANTA CRUZ CO., 
CAL, IN THE CITY OF CAPITOLA, SUBDIVIDED IN APRIL, 1922 BY LLOYD BOWMAN, COUNTY 
SURVEYOR", FILED IN THE OFFICE OF THE COUNTY RECORDER ON MAY 13TH, 1922 IN MAP BOOK 18, 
PAGE 36, SANTA CRUZ COUNTY RECORDS.  

APN: 035-132-01-000  
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NOTICE 

  
   

Section 12413.1 of the California Insurance Code, effective January 1, 1990, requires that any title insurance 
company, underwritten title company, or controlled escrow company handling funds in an escrow or sub-
escrow capacity, wait a specified number of days after depositing funds, before recording any documents in 
connection with the transaction or disbursing funds. This statute allows for funds deposited by wire transfer 
to be disbursed the same day as deposit. In the case of cashier's checks or certified checks, funds may be 
disbursed the next day after deposit. In order to avoid unnecessary delays of three to seven days, or more, 
please use wire transfer, cashier's checks, or certified checks whenever possible. 
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EXHIBIT A 
LIST OF PRINTED EXCEPTIONS AND EXCLUSIONS (BY POLICY TYPE) 

 
CLTA STANDARD COVERAGE POLICY – 1990 

EXCLUSIONS FROM COVERAGE 

 
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, 
attorneys' fees or expenses which arise by reason of: 

1. (a) Any law, ordinance or governmental regulation (including but not limited to building or zoning laws, ordinances, or regulations) 
restricting, regulating, prohibiting or relating (i) the occupancy, use, or enjoyment of the land; (ii) the character, dimensions or 
location of any improvement now or hereafter erected on the land; (iii) a separation in ownership or a change in the 
dimensions or area of the land or any parcel of which the land is or was a part; or (iv) environmental protection, or the effect 

of any violation of these laws, ordinances or governmental regulations, except to the extent that a notice of the enforcement 
thereof or a notice of a defect, lien, or encumbrance resulting from a violation or alleged violation affecting the land has been 
recorded in the public records at Date of Policy. 

 (b) Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise thereof or notice 

of a defect, lien or encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the 
public records at Date of Policy. 

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not 
excluding from coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser 

for value without knowledge. 
3. Defects, liens, encumbrances, adverse claims or other matters: 

 (a) whether or not recorded in the public records at Date of Policy, but created, suffered, assumed or agreed to by the insured 
claimant; 

 (b) not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not 
disclosed in writing to the Company by the insured claimant prior to the date the insured claimant became an insured under 
this policy; 

 (c) resulting in no loss or damage to the insured claimant; 

 (d) attaching or created subsequent to Date of Policy; or 

 (e) resulting in loss or damage which would not have been sustained if the insured claimant had paid value for the insured 

mortgage or for the estate or interest insured by this policy. 
4. Unenforceability of the lien of the insured mortgage because of the inability or failure of the insured at Date of Policy, or the inability 

or failure of any subsequent owner of the indebtedness, to comply with the applicable doing business laws of the state in which the 
land is situated. 

5. Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, which arises out of the transaction evidenced by 
the insured mortgage and is based upon usury or any consumer credit protection or truth in lending law. 

6. Any claim, which arises out of the transaction vesting in the insured the estate of interest insured by this policy or the transaction 
creating the interest of the insured lender, by reason of the operation of federal bankruptcy, state insolvency or similar creditors' 

rights laws. 
EXCEPTIONS FROM COVERAGE - SCHEDULE B, PART I 

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by 
reason of: 
1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments 

on real property or by the public records. 
Proceedings by a public agency which may result in taxes or assessments, or notices of such proceedings, whether or not shown by 
the records of such agency or by the public, records. 

2. Any facts, rights, interests, or claims which are not shown by the public records but which could be ascertained by an inspection of 

the land or which may be asserted by persons in possession thereof. 
3. Easements, liens or encumbrances, or claims thereof, not shown by the public records. 

4. Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would 
disclose, and which are not shown by the public records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, 

claims or title to water, whether or not the matters excepted under (a), (b) or (c) are shown by the public records. 
6. Any lien or right to a lien for services, labor or material unless such lien is shown by the public records at Date of Policy. 

 

 
CLTA/ALTA HOMEOWNER'S POLICY OF TITLE INSURANCE (12-02-13) 

EXCLUSIONS 

 
In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attorneys' fees, and expenses resulting from: 
1. Governmental police power, and the existence or violation of those portions of any law or government regulation concerning: 

 a.  building;            
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 b.  zoning;    
 c.  land use; 
 d.  improvements on the Land; 
 e.  land division; and 

 f.  environmental protection. 
 This Exclusion does not limit the coverage described in Covered Risk 8.a., 14, 15, 16, 18, 19, 20, 23 or 27. 
2. The failure of Your existing structures, or any part of them, to be constructed in accordance with applicable building codes. This Exclusion 

does not limit the coverage described in Covered Risk 14 or 15.  

3. The right to take the Land by condemning it. This Exclusion does not limit the coverage described in Covered Risk 17. 
4. Risks: 
 a.  that are created, allowed, or agreed to by You, whether or not they are recorded in the Public Records;  
 b.  that are Known to You at the Policy Date, but not to Us, unless they are recorded in the Public Records at the Policy Date;  

 c.  that result in no loss to You; or  
 d.  that first occur after the Policy Date - this does not limit the coverage described in Covered Risk 7, 8.e., 25, 26, 27 or 28. 
5. Failure to pay value for Your Title. 
6. Lack of a right: 

 a.  to any land outside the area specifically described and referred to in paragraph 3 of Schedule A; and 
 b.  in streets, alleys, or waterways that touch the Land. 
 This Exclusion does not limit the coverage described in Covered Risk 11 or 21. 
7. The transfer of the Title to You is invalid as a preferential transfer or as a fraudulent transfer or conveyance under federal bankruptcy, state 

insolvency, or similar creditors' rights laws. 
8. Contamination, explosion, fire, flooding, vibration, fracturing, earthquake, or subsidence. 
9. Negligence by a person or an Entity exercising a right to extract or develop minerals, water, or any other substances. 
 

 
LIMITATIONS ON COVERED RISKS 

 
Your insurance for the following Covered Risks is limited on the Owner's Coverage Statement as follows: 

For Covered Risk 16, 18, 19, and 21 Your Deductible Amount and Our Maximum Dollar Limit of Liability shown in Schedule A. 
The deductible amounts and maximum dollar limits shown on Schedule A are as follows: 
 
 Your Deductible Amount Our Maximum Dollar Limit of Liability 

 
Covered Risk 16: 1% of Policy Amount Shown in Schedule A or $2,500 $10,000 
 (whichever is less) 

 
 

Covered Risk 18: 1% of Policy Amount Shown in Schedule A or $5,000 $25,000 
 (whichever is less) 

 
 

Covered Risk 19: 1% of Policy Amount Shown in Schedule A or $5,000 $25,000 

 (whichever is less) 
 

 

Covered Risk 21: 1% of Policy Amount Shown in Schedule A or $2,500 $5,000 
 (whichever is less) 

 

 

    

  
  

2006 ALTA LOAN POLICY (06-17-06) 

EXCLUSIONS FROM COVERAGE 
  
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' 
fees, or expenses that arise by reason of: 

  
1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, prohibiting, 

or relating to 

  

  (i) the occupancy, use, or enjoyment of the Land; 

  (ii) the character, dimensions, or location of any improvement erected on the Land; 

  (iii) the subdivision of land; or 

  (iv) environmental protection; 
  
  or the effect of any violation of these laws, ordinances, or governmental regulations. This Exclusion 1(a) does not modify or limit the coverage 

provided under Covered Risk 5. 

  (b) Any governmental police power. This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 6. 
2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8. 

CAP-CAMPBELL_001342



  
Order Number:    4402-6896046  
Page Number:    11  

  

 

First American Title 
Page 11 of 13 

3. Defects, liens, encumbrances, adverse claims, or other matters 
  (a) created, suffered, assumed, or agreed to by the Insured Claimant; 
  (b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed in 

writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this policy; 

  (c) resulting in no loss or damage to the Insured Claimant; 
  (d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 11, 

13, or 14); or 
  (e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage. 

4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-business 
laws of the state where the Land is situated. 

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the 
Insured Mortgage and is based upon usury or any consumer credit protection or truth-in-lending law. 

6. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors' rights laws, that the transaction creating the 
lien of the Insured Mortgage, is 

  (a) a fraudulent conveyance or fraudulent transfer, or 
  (b) a preferential transfer for any reason not stated in Covered Risk 13(b) of this policy. 

7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date of Policy 
and the date of recording of the Insured Mortgage in the Public Records. This Exclusion does not modify or limit the coverage provided under 
Covered Risk 11(b). 

  

  
The above policy form may be issued to afford either Standard Coverage or Extended Coverage.  In addition to the above Exclusions from 
Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
  

EXCEPTIONS FROM COVERAGE 

[Except as provided in Schedule B - Part II,[ t[or T]his policy does not insure against loss or damage, and the Company will not pay costs, 

attorneys' fees or expenses, that arise by reason of: 
[PART I 

[The above policy form may be issued to afford either Standard Coverage or Extended Coverage. In addition to the above Exclusions from 
Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 

 

1. (a) Taxes or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real 
property or by the Public Records; (b) proceedings by a public agency  that may result in taxes or assessments, or notices of such 

proceedings, whether or not shown by the records of such agency or by the Public Records. 
2. Any facts, rights, interests, or claims that are not shown by the Public Records but that could be ascertained by an inspection of the Land or 

that may be asserted by  persons in possession of the Land. 
3. Easements, liens or encumbrances, or claims thereof, not shown by the Public Records. 

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an accurate and 

complete land survey of the Land and not shown by the Public Records. 
5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, claims or 

title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the Public Records. 
6. Any lien or right to a lien for services, labor or material unless such lien is shown by the Public Records at Date of Policy. 

 

PART II 

In addition to the matters set forth in Part I of this Schedule, the Title is subject to the following matters, and the Company insures against loss 

or damage sustained in the event that they are not subordinate to the lien of the Insured Mortgage:] 

 

  
  

2006 ALTA OWNER'S POLICY (06-17-06) 

EXCLUSIONS FROM COVERAGE 

  
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' 
fees, or expenses that arise by reason of: 

  
1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, prohibiting, 

or relating to 

  
  (i) the occupancy, use, or enjoyment of the Land; 

  (ii) the character, dimensions, or location of any improvement erected on the Land; 

  (iii) the subdivision of land; or 

  (iv) environmental protection; 

  
  or the effect of any violation of these laws, ordinances, or governmental regulations. This Exclusion 1(a) does not modify or limit the coverage 

provided under Covered Risk 5. 
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  (b) Any governmental police power. This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 6. 
2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8. 
3. Defects, liens, encumbrances, adverse claims, or other matters 
  (a) created, suffered, assumed, or agreed to by the Insured Claimant; 

  (b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed in 
writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this policy; 

  (c) resulting in no loss or damage to the Insured Claimant; 
  (d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 9 or 

10); or 
  (e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Title. 
4. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors' rights laws, that the transaction vesting the 

Title as shown in Schedule A, is 

  (a) a fraudulent conveyance or fraudulent transfer, or 
  (b) a preferential transfer for any reason not stated in Covered Risk 9 of this policy. 
5. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date of Policy 

and the date of recording of the deed or other instrument of transfer in the Public Records that vests Title as shown in Schedule A. 

  
  
The above policy form may be issued to afford either Standard Coverage or Extended Coverage.  In addition to the above Exclusions from 
Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 

  

EXCEPTIONS FROM COVERAGE 

  

This policy does not insure against loss or damage, and the Company will not pay costs, attorneys' fees or expenses, that arise by reason of: 
[The above policy form may be issued to afford either Standard Coverage or Extended Coverage. In addition to the above Exclusions from 
Coverage, the Exceptions from Coverage in a Standard Coverage policy will also include the following Exceptions from Coverage: 
  

1. (a) Taxes or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real 
property or by the Public Records; (b) proceedings by a public agency  that may result in taxes or assessments, or notices of such 
proceedings, whether or not shown by the records of such agency or by the Public Records. 

2. Any facts, rights, interests, or claims that are not shown by the Public Records but that could be ascertained by an inspection of the Land or 

that may be asserted by  persons in possession of the Land. 
3. Easements, liens or encumbrances, or claims thereof, not shown by the Public Records. 

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an accurate and 
complete land survey of the Land and not shown by the Public Records. 

5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, claims or 

title to water, whether or not the matters excepted under (a), (b), or (c) are shown by the Public Records. 
6. Any lien or right to a lien for services, labor or material unless such lien is shown by the Public Records at Date of Policy. 

7. [Variable exceptions such as taxes, easements, CC&R's, etc. shown here.] 
  

  
  

ALTA EXPANDED COVERAGE RESIDENTIAL LOAN POLICY (07-26-10) 

EXCLUSIONS FROM COVERAGE 
  
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' 
fees, or expenses that arise by reason of: 

  
1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, prohibiting, 

or relating to 

  

  (i) the occupancy, use, or enjoyment of the Land; 

  (ii) the character, dimensions, or location of any improvement erected on the Land; 

  (iii) the subdivision of land; or 

  (iv) environmental protection; 
  
  or the effect of any violation of these laws, ordinances, or governmental regulations.  This Exclusion 1(a) does not modify or limit the 

coverage provided under Covered Risk  5, 6, 13(c), 13(d), 14 or 16. 

  (b) Any governmental police power. This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 5, 6, 13(c), 13(d), 
14 or 16. 

2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8. 
3. Defects, liens, encumbrances, adverse claims, or other matters 
  (a) created, suffered, assumed, or agreed to by the Insured Claimant; 
  (b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed in 

writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this policy; 
  (c) resulting in no loss or damage to the Insured Claimant; 
  (d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 11, 
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16, 17, 18, 19, 20, 21, 22, 23, 24, 27 or 28); or 
  (e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage. 
4. Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-business 

laws of the state where the Land is situated. 

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the 
Insured Mortgage and is based upon usury or any consumer credit protection or truth-in-lending law. This Exclusion does not modify or limit 
the coverage provided in Covered Risk 26. 

6. Any claim of invalidity, unenforceability or lack of priority of the lien of the Insured Mortgage as to Advances or modifications made after the 

Insured has Knowledge that the vestee shown in Schedule A is no longer the owner of the estate or interest covered by this policy. This 
Exclusion does not modify or limit the coverage provided in Covered Risk 11. 

7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching subsequent to Date of 
Policy. This Exclusion does not modify or limit the coverage provided in Covered Risk 11(b) or 25. 

8. The failure of the residential structure, or any portion of it, to have been constructed before, on or after Date of Policy in accordance with 
applicable building codes.  This Exclusion does not modify or limit the coverage provided in Covered Risk 5 or 6. 

9. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors' rights laws, that the transaction creating the 
lien of the Insured Mortgage, is 

  (a) a fraudulent conveyance or fraudulent transfer, or 

  (b) a preferential transfer for any reason not stated in Covered Risk 27(b) of this policy. 

10. Contamination, explosion, fire, flooding, vibration, fracturing, earthquake, or subsidence. 

11. Negligence by a person or an Entity exercising a right to extract or develop minerals, water, or any other substances. 
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From: T Thatcher 

Sent: Thursday, July 18, 2024 4:09 PM PDT 

To: Sesanto, Sean <ssesanto@ci.capitola.ca.us>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> 

CC: Froelich, Brian <bfroelich@ci.capitola.ca.us>; 

Subject: Re: [PDF] APN 035-132-01-000 Reduction in Scope 

Attachment(s): "427 Timeline Of Communications.pdf" 

Katie and Sean, 

We're following up on the email sent last Wednesday, July 10th, 2024. If we don't hear from you by 5pm tomorrow, we'll 

consider the application denied and start the appeal process with the planning commission. 

To add color to the situation and maybe help you understand our frustration, below is a snapshot of a detailed seven page 

document (attached) that includes all interactions with your department. To date, we have spent nearly $200K on an 

architect to design a home that takes the flume well into consideration, soil reports, structural engineers, etc. to include in 

the application based on the communications to go ahead and move forward. 

We love Capitola and we're so disappointed. You said you wanted to work with us. Please reply. 

Thank you, 

Terri and Joe 

March 8, 2023 - Greg Faulkner and Nick Batie met with Sean Sesanto, associate planner, via ZOOM to review the proposed design 

and get the ok to proceed to drawings for the permit and planning approval. Granted by Sean. 

July 7, 2023 - Nick Batie and Greg Faulkner spoke with the City of Capitola Planning Department—they reviewed our proposal with 

the building official and they are in support of the project and agree that it does not exceed the 80% cost of construction threshold 

that would trigger full zoning compliance. 

Sean Sesanto with planning said, “Overall, this project represents the kind of improvement in development along the creek 

that we want to see.” 

Sept 5, ‘23 - Application and drawings submitted. 

November 8, ‘23 - Comments made on the drawings with the application, minor issues raised, fence height mentioned. 

January 15, ‘24 application placed on hold. First time we've heard from Katie. 

June 21, ‘24 - Email sent to Katie, Sean, Brian asking that if we reduce the scope of the 

project to a simple remodel of the existing structure would we have to adhere to these terms. 

June 24, ‘24 - Katie replies that she will have to ask legal and get back to us. 

June 27th, ‘24 - Sean Sesanto replies to the thread and states that prior to any further 

analysis (won't answer a question), we will have to bring our application balance to current and pay their attorney $6,906.50 and 

also supply an additional retainer of $3,000 before they answer our question about a remodel. 

On Wed, Jul 10, 2024 at 12:36 PM T Thatcher ¢errirthatcher@gmail.com> wrote: 

Sean and Katie, 

We do not feel that we are legally obligated to sign the City’s proposed indemnity agreement prepared after our attorney 

sent to the City a very reasonable agreement that indemnified the City for any harm caused to the City’s flume as a result 

of our proposed project. Nor are we obligated to reimburse the City for thousands of dollars in attorney’s fees supposedly 

incurred by the City for its attorneys to prepare a completely new indemnity agreement that places 100% responsibility for 

the City’s flume and drainage system that underlies our property on us, in perpetuity, (even after we no longer own the 

property) as well as future owners of our property. We will not be signing the City’s Indemnity Agreement nor paying our 

attorney to engage further with the City’s attorneys and we understand and are informed that the City will not further 

process our application if we refuse to sign the City’s Indemnity Agreement and/or pay to the City approximately $10,000 

for it’s attorneys fees incurred for its attorneys to prepare the Indemnity Agreement.
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With respect to the attorneys fees issue, in a recent email from Sean, he references February 23, 2023 during which we 

supposedly agreed to pay the City’s attorney’s fees. That is not what occurred during that meeting. Instead, we were told 

that we would have to provide a $10K deposit for your legal team to draft an indemnity agreement. We informed you in 

that meeting that we would not be doing that and would secure our own attorney to draft an indemnity agreement that was 

fair to the City and us, which we did. We understand the need for attorneys in these matters. It’s an iterative process. 

However, there was no communication with our attorney that her draft was insufficient. Instead, the City decided to pay 

its attorneys to prepare a completely new indemnity agreement that passes onto us, and future owners, the City’s 

responsibilities that it’s had for over 100 years for a drainage system that it has obviously neglected and failed to maintain 

and which has caused damage to the public pathway running over our property and no doubt to Soquel Creek itself. The 

bulk of the City’s proposed agreement obviously has nothing to do with reasonably protecting the City’s interests vis-a-vis 

our project, thus any charges to us for its preparation are not reasonable. Honestly, we feel that we should be suing the 

City for its failures to honor its obligations under the 1922 deed which explicitly states that any damage ... caused to said 

granted premises ... shall be compensated for by the owner of said easements to the owner of said servient tenement. 

As the City Community Development Director and Planning Department Staff are now refusing to further process our 

application, even with the recently proposed reduced scope, please simply confirm in writing that you are denying our 

application so that we can promptly proceed with our appeal to the Planning Commission and City Council, if necessary. 

We are also requesting that you immediately confirm the procedural next steps and deadlines with respect to 

appealing the Community Development Director’s denial to the Planning Commission. 

Thank you, 

Joe McLean and Terri Thatcher 

On Thu, Jun 27, 2024 at 11:27 AM Sesanto, Sean ssesanto@ci.capitola.ca.us> wrote: 

Dear Terri and Joe, 

| am following-up from Katie’s last. Prior to any further analysis, we will need to bring your application balance current. To date, 

our attorney's office has spent 37.6 hours related to your project between internal meetings, meetings with the county, and the 

preparing the draft agreement. Although applicant Nick Batie was initially informed in January of the need for legal review, we 

are billing for legal costs after the in-person meeting between you and city staff on 2/23/24, where you were notified of city 

attorney fees in order proceed. The amount to date is $6,906.50; please see the attached billing from BWS. You will note that 

we are not billing for the initial 15.3 hours. To move forward with any additional analysis, we will need to receive a payment to 

cover the amount above and a $3,000 deposit to cover further cost. Any portion of the deposit not utilized will be refunded. 

Regards, 

Sean Sesanto | Associate Planner 

City of Capitola 

831.475.7300 

Planning Counter Hours: 1 p.m. - 4 p.m., Monday - Friday 

From: T Thatcher <terrirthatcher@gmail.com> 

Sent: Wednesday, June 26, 2024 7:28 PM 

To: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherliny@ci.capitola.ca.us> 

Cc: Froelich, Brian <bfroelich@ci.capitola.ca.us>; Sesanto, Sean <ssesanto@ci.capitola.ca.us>; Joe McLean 

<jwmjr116@gmail.com> 

Subject: Re: [PDF] APN 035-132-01-000 Reduction in Scope
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Thank you, Katie. We're on pins and needles at this point! Appreciate the follow up. We hope to hear back soon. 

On Mon, Jun 24, 2024, 3:34PM Herlihy, Katie kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> wrote: 

Hi Terri and Joe, 

| am just returning from vacation. | will reach out to legal (City and County) and get back to you. 

Regards, 

Katie 

From: T Thatcher <terrirthatcher@gmail.com> 

Sent: Friday, June 21, 2024 1:17 PM 

To: Herlihy, Katie (kherliny@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Froelich, Brian <bfroelich@ci.capitola.ca.us>; 

Sesanto, Sean <ssesanto@ci.capitola.ca.us> 

Cc: Joe McLean <jwmijr116@gmail.com> 

Subject: [PDF] APN 035-132-01-000 Reduction in Scope 

Katie, 

We received the city's proposed indemnification for the remodel/demo project we've been trying to get through the 

permitting process. We are left to assume that the design, where we raise the living space above the easement on 

pylons, is at the root of why you want us to be caretaker of the ‘facility'. Can you please confirm this? 

Before we move forward, we would like to understand if a reduction in scope to include a remodel of the existing 

structuresonly, with no building demo or pylons or raising the first floor to the second floor, would be considered. Our 

architect has proposed this as a solution to moving forward to next steps. 

If you would please advise us ASAP, we would greatly appreciate it as this has taken many more months than 

originally scoped. 

Thank you, Katie. 

Terri and Joe
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Key dates that indicate the cities responsibility in the situation we find ourselves in.

March 8, 2023 - Greg Faulkner and Nick Batie met with Sean Sesanto, associate planner, via

ZOOM to review the design and get the ok to proceed to drawings for the permit and planning

approval. Granted by Sean.

July 7, 2023 - Nick spoke with the City of Capitola Planning Department—they reviewed our

proposal with the building official and they are in support of the project and agree that it does not

exceed the 80% cost of construction threshold that would trigger full zoning compliance.

Sean Sesanto with planning said, “Overall, this project represents the kind of

improvement in development along the creek that we want to see.”

Sept 5, ‘23 - Application and drawings submitted.

November 8, ‘23 - Comments made on the drawings with the application, minor issues raised,
fence height mentioned.

January 15, ‘24 application placed on hold. First time we've heard from Katie.

June 21, ‘24 - Email sent to Katie, Sean, Brian asking that if we reduce the scope of the
project to a simple remodel of the existing structure would we have to adhere to these terms.

June 24, ‘24 - Katie replies that she will have to ask legal and get back to us.

June 27th, ‘24 - Sean Sesanto replies to the thread and states that prior to any further
analysis (answering any questions?), we will have to bring our application balance to current
and pay their attorney $6,906.50 and also supply an additional retainer of $3,000 before they
answer our question about a remodel.

—---------------------------------------------------------------------------------------------------------------------------

Detail Dates:

November 11, 2022 - Multiple calls were made to the city of Capitola to inquire about the flume

and if there are any issues, in anticipation of making an offer on the property. No calls returned.

November 23, 2022 - 427 Riverview Home purchased
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December 31, 2022 - ‘Wing’ walls in the creek removed from the outflow of the flume, by the

city (we were told they were not secure and the city was concerned they would cause damage

during the storm that was forecasted and occurred that evening).

January 1, 2023 - Outflow/Bulkhead of the flume cracks on the upper right corner and drops

approximately one foot which ultimately caused severe damage to the walkway and impacted

the front of the property at 427 Riverview.

Since this date the path has experienced several failures in various places in front of 427 that

the city has ‘repaired’ by pouring cement bags into the holes. In these exposed areas you can

see where this has been the method for ‘temporary’ repair in the past.

March 8, 2023 - Greg Faulkner and Nick Batie met with Sean Sesanto, associate planner, via

ZOOM to review the design and get the ok to proceed to drawings for the permit and planning

approval. Granted by Sean.

March 27, 2023 - ‘Temporary’ repair (9 yards of concrete poured onto the collapse. Plywood

bolted to the rotted pillars supporting the bulkhead and spray foam insulation sprayed into the

crevices.

April 3, 2023 - Official concept package based on ZOOM call, sent to Sean Sesanto via email.
No reply.

May 22, 2023 - Soil testing performed

May 26, 2023 - Faulkner Architects preparing drawings for building permit. We were told by

Sean it would be a 3 - 6 month review process.

June 26, 2023 - Updated concept package sent to Sean Sesanto.No reply. Proceeded with

planning application.

July 7, 2023 - Nick spoke with the City of Capitola Planning Department—they reviewed our

proposal with the building official and they are in support of the project and agree that it does not

exceed the 80% cost of construction threshold that would trigger full zoning compliance.
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Sean Sesanto with planning said, “Overall, this project represents the kind of

improvement in development along the creek that we want to see.”

September 5, 2023 - Package for permit and planning submitted to Sean Sesanto.

This was the first official submission to the city regarding this project and the first

official step toward planning approval. All of the various pre-application discussions

(including the attached presentations and emails) were an effort to solicit feedback

from the city on our proposal and to hopefully be aware of and/or correct any

significant issues prior to submitting our planning application. The reception of the

project was positive in these discussions. Any concern regarding the drilled pier

foundation was never raised or discussed.

October 18, 2023 - Follow up call made from Nick to Sean to check on status of application. No
response.

October 24, 2023 - Another follow up call to Sean to check on the status of application. No
response.

November 2023 - Numerous follow up calls and emails to Sean to find out about the status of

the permit. We were told it would take 30 business days.

November 1, 2023 - Communication from our architecture team:

“I have called the planning department six times over the past two weeks. Each time,

I’ve spoken to a woman named Rosie and she directs me to either the senior planner

Brian Froelich or associate planner Sean Sesanto. Neither have been available to take

my call on any of these occasions. I’ve left multiple voicemails with both Brian and

Sean. If you’re inclined to visit the planning department in person that’s fine with us.

Otherwise, I will keep calling until we get an update, or someone from our office can

arrange a time to visit the planning department.”
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November 1, 2023 - Joe McLean, property owner, went into the office and personally spoke to

Sean Sesanto who guaranteed he would call Nick this week.

November 6, 2023 - Went into the offices again to speak to Sean. Sean said he had a few

questions for Faulkner team before he can send it on to the next department. He said he didn’t

see any significant issues with the application. Sean says he didn’t think that the repair of the

flume outflow would impact our project. Sean said that the full permit process would take 6 - 8

months, which would put us at April for a start date.

November 6, 2023 - Sean calls Nick Batie back. Sean confirms that we can expect official

planning department comments in the next day or two. Most of what Sean and Nick discussed

revolved around minor clarifications. The civil engineer would have to revise their drawings as

well.

November 8, 2023 - Discussed comments from the planning department. Very minor comments

related to things like the fence height, etc.

January 15, 2024 - Capitola officially places our planning application on hold pending a meeting

between legal counsel for The City of Capitola and Santa Cruz County regarding the easement

for the drainage culvert. They would like assurance from Santa Cruz County regarding

development over the culvert. This information came from Katie Herlihy, the Community

Development Director.

This is the first we’ve heard from her during the planning application process.

In the meantime, we’ve spent close to two hundred thousand dollars on design,

engineering, structural, soil analysis, etc. in preparation for the application and to be

prepared to answer questions or concerns about the project.

WHY WAS THE ASSOCIATE PLANNER PUT IN CHARGE OF WHAT KATIE HERLIHY
STATED WAS A ‘COMPLICATED’ SITUATION?

Nick Batie said, “I don’t understand why the city did not start this conversation with the
county months ago when we submitted our planning application. The planning department

seems a bit dysfunctional.”
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January 24 - Meeting scheduled with the Planning Department canceled by the city.

Secure relationship with Charlie Eadie, Land use specialist.

February 23, 2024 - Meet with Katie Herlihy, Sean Sesanto, Jessica Kahn, Charlie Eadie, Joe

McLean, Terri Thatcher. Jessica Kahn agrees to provide Charlie with an update on the proposed

repair to the outflow of the flume.

The city/county requests us to indemnify them, in perpetuity, and hold them harmless for any

damage that flume/water damage does to the property. We were told that the city attorney will

write an indemnification and that we would be responsible for payment of the attorney's time.

We told Katie that we will have our attorney write a proposed indemnification and will not be

paying an additional $10K.

Charlie Eadie confirms that paying for the city attorney's time is done, but also confirms that
this is a stretch given that this is not a problem of our making. City’s version of an
indemnity not drafted until OUR attorney sent a proposed indemnity in April.

February 27, 2024 - Follow up email sent to the team at the city requesting clarification on a

key point that Sean Sesanto brought up regarding the easement holding top priority over any

structure over the easement. “Sean, you stated that it was clearly defined in our grant deed. I

searched and had our title company search and they could not find what you're referring to.

If I understood you correctly -

‘Our deed states, repeatedly, that there is an easement (references water) and if in maintaining

that easement any damage is caused to the residence/garage on the property, responsibility for

any damage caused in maintaining the easement lies with the owner of the easement. That

would be the city/county.

If you could point me to where you cite your claim, (that the easement takes priority over any

structure above it) that would be very helpful. This is important as your request is for us to hold

harmless the city of Capitola and the county of Santa Cruz for any damage the

easement/culvert/flume may cause to the property now and going forward.’

No reply.
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March 25, 2023 - Still no response to two emails sent to Jessica Kahn regarding plans for the
repair of the outflow of the flume.

March 26, 2024 - Retain attorney Anna DiBenedetto to draft Indemnity Agreement

March 30, 2024 - The city of Capitola is now not responding to any emails from us or Charlie
Eadie.

April 4, 2024 - Anna reaches out to the county to discuss the issues.

April 19, 2024 - Design of the re-imagined home at 427 Riverview receives the highest award

offered at the AIASF annual event, for best design that accounts for changes in environment

and living in a coastal region (unbuilt category).

April 25, 2024 - Anna sends proposed indemnity agreement to Samantha Zutler, Justin

Graham, Elaine Lostica. She recommends a ZOOM call with all concerned parties to include the

architect and project builders to allay any concerns about the project.

We hear nothing for nearly two months. There was no communication on the fact that they, in
response, would spend 37 hours outlining items in a document that would essentially supersede
our existing Deed.

June 10, 2024 - Receive ‘response’ indemnity proposed by the city and county, 13+ pages total.

In this document, we must agree (highlights):

● That there is a dispute between the public entities as to which public entity or entities,
owns and is responsible for the operation and maintenance of the facility.

● That this dispute will be unresolved.

● That the ‘facility’ (flume) is not actively maintained by any party.

● In order to get approval of the permit, we (and future owners of the property) will
indemnify, hold harmless, the city, county, Zone 5, from any damage caused to the flume
by the project/construction AND any damage caused to the property by the PRESENT or
FUTURE condition of the flume.

● That residential construction would not normally be considered as presented but will be if
we agree to sign the City’s indemnity agreement.
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● Execution of the ‘agreement’ does not resolve ownership of the flume.

● We agree to hold harmless public entities and their officials.

● We must agree that we are not entitled to any compensation from any public entity for
any maintenance regardless of the impacts the maintenance might have on the property.

June 21, 2024 - Email sent to Katie, Sean, Brian asking that if we reduce the scope of the

project to a simple remodel of the existing structure would we have to adhere to these crazy

terms above.

June 24, 2024 - Katie replies that she will have to ask legal and get back to us.

June 27th, 2024 - Sean Sesanto replies to the thread and states that prior to any further

analysis, we will have to bring our application balance to current and pay their attorney

$6,906.50 and also supply an additional retainer of $3,000 before they answer our question

about a remodel.

CAP-CAMPBELL_001409



EXHIBIT 71



 

  

 

Direct No.:  415.655.8113 
szutler@bwslaw.com 

Los Angeles – Inland Empire – Marin County – Oakland – Orange County – Palm Desert – San Diego – San Francisco – Si l icon Valley – Ventura County  

1 California Street  -  Suite 3050 
San Francisco, California 94111-5432 
voice 415.655.8100 - fax 415.655.8099 
www.bwslaw.com 

July 31, 2024 

VIA E-MAIL 
 
Joseph McLean and Terri Thatcher 
4800 River Street 
Soquel, CA 95703 
terrirthatcher@gmail.com 

 

Re: Application No. 23-0400 (427 Riverview) 
 
Dear Mr. McLean and Ms. Thatcher: 

My firm represents the City of Capitola (“City”). I serve as the City Attorney. 

This letter is in response to your July 10 and July 18, 2024 communications to City staff 
regarding your application (No. 23-0400 for Design Review and a Coastal Development 
Permit, collectively, the “Project”) to demolish and rebuild the single-family residence at 
427 Riverview (the “Property”).  

Background 

On September 5, 2023, you filed an application for the Project with City staff, and received 
preliminary comments. During staff’s review of the additional Project information provided, 
staff discussed with you the existence of an eight foot wide drainage easement 
(“Easement”) and associated underground drainage facility (“Facility”) that traverse the 
Property and convey storm and drainage flows from Noble Creek to Soquel Creek.1 
Because the Easement is noted on the Grant Deed for the Property, it is the City’s 
understanding that you were aware of the Easement prior to purchasing the Property.  
The Easement includes the right to “construct, maintain, operate, repair and renew” the 
Facility, together with “all necessary and convenient means of ingress and egress” to 

 
1 See “Grant Deed” dated May 11, 1922 from Bay Head Land Co., recorded in Volume 
314, Page 192 of the Official Records of Santa Cruz County, enclosed for reference; see 
also Sheet 3 of the April 1922 subdivision map recorded in the Official Records of Santa 
Cruz County on May 13, 1922 in Map Book 18, Page 36 of the Santa Cruz County 
Records; see also on page 7 of the Amended Preliminary Title Report by First American 
Title Company, prepared for the Property on November 3, 2022. 
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access the Facility.2 The City, the County of Santa Cruz (“County”) and the Santa Cruz 
County Flood Control and Water Conservation District- Zone 5 (“Zone 5”) are each 
potential owners of the Easement and the Facility. 

Any construction over the Easement and Facility requires permission from the City, 
County and Zone 5. In addition, given the Easement and Facility’s location (transversing 
the Property), the City would not typically approve any construction on the Property. 
Recognizing, however, that your Project proposes to replace an existing residence (within 
the current footprint and elevated above the FEMA base flood elevation), City staff agreed 
to work with you, the County and Zone 5 to develop a path forward for your Project.  
Specifically, the City agreed to contact the County and Zone 5, on your behalf, to attempt 
to develop an agreement indemnifying the City, County and Zone 5 from any damage to 
the Facility, Property, or surrounding properties caused by your Project as well as damage 
to your Property caused by the Facility, and protecting the Facility to ensure its continued 
operation (“Indemnification Agreement”).  The alternative to the City working with the 
County and Zone 5 was for the City to require you to receive approval from the County 
and Zone 5 as a precondition for the City processing your application. 

On April 25, 2024, your attorney, Anna DiBenedetto sent a draft Indemnification 
Agreement to the City, County and Zone 5 for review and consideration. Over the next 
several weeks, the City, County and Zone 5 met and revised the draft Indemnification 
Agreement to ensure that it adequately protected all public agencies involved, and 
returned the revised Indemnification Agreement to Ms. DiBenedetto on June 12, 2024. 
During that time period, the City worked with the County to ensure that the draft 
agreement that the City returned to you on June 12 included revisions from all agencies, 
again so that you would not need to work with multiple agencies to move your project 
along.  The City understands that you are no longer represented by Ms. DiBenedetto.  

Next Steps 

In your July 10 and July 18 emails, you indicated that you will not be executing the 
Indemnification Agreement and you request that the Community Development 
Department approve or deny your Project. To clarify, your Project requires a complete 
application, followed by a public hearing before the Planning Commission .3 As detailed 
in the attached Completeness Determination, your application continues to be incomplete 
due to a number of factors, including the lack of an executed Indemnification Agreement.  

 
2 See Grant Deed. 
3 Capitola Municipal Code Chapter 17.120. 
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You may appeal the Community Development Department’s Completeness 
Determination to the Planning Commission pursuant to Capitola Municipal Code Section 
17.112.140 within 10 calendar days and according to the appeals process detailed in 
Capitola Municipal Code Chapter 17.152. This appeal would not constitute an appeal of 
a decision on the Project, as no decision has been made, and would constitute an appeal 
of the Department’s Completeness Determination only.  

Alternatively, if you would like the City to continue processing your Project application, 
please execute the Indemnification Agreement or provide the City with proposed 
revisions, which we will then share with the County and Zone 5. Finally, if you would 
prefer, you may also contact the County and Zone 5 directly, secure their permission to 
construct your Project on top of the Easement and Facility, and submit that approval to 
the City along with your application. 

The City remains committed to working with you as you consider your next steps.  

 

 Sincerely, 
 
BURKE, WILLIAMS & SORENSEN, LLP 
 
 
 
Samantha W. Zutler 
Leila Moshref-Danesh 

 
SWZ 
 
Encl.:  Grant Deed, City of Capitola Completeness Determination 
cc: Katie Herlihy, Community Development Director 

Sean Sesanto, Associate Planner 
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August 1 , 2024

Subject: 427 Riverview Avenue + Design Permit

Dear Joseph McLean:

The City of Capitola Community Development Department has completed its review of your

application for a Design Permit and Coastal Development Permit for the substantial remodel and

merging of a single-residence and accessory structure, located at 427 Riverview Avenue, and is

providing you with the Completeness Determination as a guide for further processing of your

application.

Joseph McLean

4800 River Street

Soquel, CA 95073

COMPLETENESS DETERMINATION - CALIFORNIA ENVIRONMENTAL QUALITY ACT

(CEQA) The Community Development Department has determined your project is exempt from

further environmental analysis pursuant to CEQA Section 15303. Staff will now complete the

necessary documentation to complete the exemption process. No additional information is

required at this time.

APPLICATION COMPLETENESS DETERMINATION

The Community Development Department has completed its review of your application and has

found it incomplete pursuant to Section 65943 of the California Government Code. As detailed

herein, additional information and/or corrections need to be submitted in order for staff to continue

processing your application. The first incomplete letter was issued on December 5, 2023.

PROJECT DESCRIPTION

Below is the project description that staff has developed based on the information submitted in

your application package. Please review this project description carefully. If the description is

inaccurate or incomplete, please contact your assigned planner immediately to correct the

information.

420 Capitola Avenue

Capitola, California 95010

Telephone: (831) 475-7300

FAX: (831)479-8879

Website: www.cityofcapitola.orR

Design Permit to convert an existing single-family residence and accessory structure into a single

structure, with all remaining habitable space located above the base flood elevation. The

proposal reduces the net floor area of the existing lot.

y



1.

2.

3.

4.

PROJECT ISSUES/CORRECTIONS

The following project issues and/or corrections to submitted plans and documents must be
completed prior to scheduling your project for a public hearing.

Plan Corrections/Additional Information

The following corrections or additional information is necessary in order to continue processing
your application.

Landscaping

6. Development applications involving major remodels trigger canopy coverage review. CMC
Section 12.12.190(C) establishes a canopy coverage goal of fifteen percent tree coverage
per lot. The project also proposed to remove a tree behind the secondary structure. A
minimum of one fifteen-gallon tree (non-fruiting) is required on the landscape plan to meet
this standard.

7. The proposed concrete wall along the northwest property line is approximately six-foot,

six-inches tall. Solid fences or walls behind the front setback may be up to six-feet tall,
with an additional two feet of semi-open latticework or similar screening. The proposed
fencing along the southeast property line must comply with height standards. The

application must be updated to comply with the fence height standard by either removing
six inches from the height or by replacing the six inches with semi-open latticework or
similar screening.

General

Clarify on the plans if there are any proposed structures or alterations between the existing
pathway and the creek.

All Outdoor lighting shall comply with all relevant standards pursuant to Capitola Municipal
Code (CMC) Section 17.96.110, including that all outdoor lighting shall be shielded and
directed downward such that the lighting is not directly visible from the public right-of-way
or adjoining properties.

Clarify whether the wood shutters (sheet PA-1 0) are fixed or show their functionality.
The project should resolve the encroachment of the accessory structure over the south
property line (425 Riverview). The design already proposes demolition of the affected
ground level walls.

Flume/Culvert
5. The property is subject to an existing easement with an active public agency-owned

drainage facility (Grant Deed recorded in Volume 31 5, page 1 92 of the Santa Cruz County
records). To the satisfaction of City and County of Santa Cruz, the applicant must
indemnify and hold harmless the City, County of Santa Cruz, and Santa Cruz County Flood
Control and Water Conservation District - Zone 5 with respect to the operation and

maintenance of the easement and drainage facility and possible impacts to the project.
The applicant must also agree to be responsible for any damages to the facility and

surrounding properties caused by the project. The promises contained in this Section 5
must be made in writing to the satisfaction of the public entities listed above.



ESTIMATED PROCESSING COST

The application is current with the initial fee paid of $4,420.50. Any additional legal costs by City

review are at the expense of the applicant, made in advance as a deposit. Please note that this

cost estimate is only for your planning applications and does not include building permit costs,

outside agency fees, or private engineering, architecture, or contractor costs.

Design Review Criteria

12. Pending review. See Estimated Processing Timeline below.

Stormwater Review

13. Project Info and Sheet Index: Proposed impervious surface area (2,319 SF) does not

match total proposed impervious surface area on the Storm Water Permit Project

Application (2,139 SF). Correct application or plan sheet accordingly.

14. Sheet C3.0: Update sediment and erosion control plan, to include access to construction

site, equipment, and material storage locations, duration of placement, containment

method fortrash and debris, and location of dumpster.

15. Update Sheet C2.1 and C3.0: Stockpile material and portable toilet and

containment/protection do not encroach into the public right of way.

16. For informational purposes: Prior to any work in the City road right of way, an

encroachment permit shall be acquired by the contractor performing the work. No material

or equipment storage may be placed in the road right-of-way. Closure of the Riverview

walking path will require prior approval from the Public Works Department.

8. For informational purposes: Fences adjacent the Soquel Creek pathway must comply with

the following adopted standards of §17.60.040:

a. All fences adjacent to the pedestrian paths along the east side of Soquel Creek

north of Stockton Avenue and along the Grand Avenue Walkway shall comply with

the following standards:

i. Maximum height: three and one-half feet.

ii. Required material: wood, ornamental steel or iron, or other similar

material.

iii. Fences may not be constructed of solid material. Fences shall maintain

public views through the use of widely spaced vertical posts or other

techniques. In all cases, such fences shall not adversely impact significant

public views of the coastline, as identified within the LCP land use plan.

9. For informational purposes: The [Soquel Creek] pathway shall be maintained at a

minimum of either the existing pathway width shown in the March 2005 survey maintained

by the city of Capitola, or four feet, whichever is greater, pursuant to §17.96.160.

a. Based on the submitted survey, the narrowest portion of the pathway adjacent to

property is approximately 4-1”.

10. Staff recommends the plans be updated to provide increased access for emergency

vehicles at the northwest corner of the property. Recommendation is to retreat the rear

landscaping to slightly increase pathway width and reduce the length of the proposed

metal perimeter fence towards the northwest corner to create a chamfered/beveled corner

with the Riverview Avenue connection.

1 1 . Update rendering on sheet PA-6 to reflect proposed landscaping along the pathway (Sheet

PA-11).



Respectfully,

Sean Sesanto

Associate Planner

If you have any questions or require additional information, please contact me at 831.475.7300
or by email at ssesanto@ci.capitola.ca.us

ESTIMATED PROCESSING TIMELINE

Contingent on completion of Comment #5, the next step is scheduling the project for a
Development and Design Review Meeting on Project conformance with the Design Review
Criteria. A full list of Design Review Criteria (§17.120.070) are attached.

OTHER REQUIRED PERMITS
Please be aware that in addition to your zoning permits, you will also be required to obtain other

permits/approvals as listed below prior to initiating construction. These permits/approvals
typically require additional fees which are not covered by your planning applications.

• Building Permit from the City of Capitola

• Will-serve letter from the Soquel Creek Water District (831-475-8500)
• Will-serve letter from the Soquel Union School District (831-464-5639)

• Will-serve letter (or plan approval) from the Central Fire Protection District (831-479-6843)

• Approval from County of Santa Cruz Sanitation District (831-454-2160)



A.

B.

C.

D.

E.

F.

H.

I. Architectural Style. Buildings feature an architectural style that is compatible with the

surrounding built and natural environment, is an authentic implementation of appropriate

established architectural styles, and reflects Capitola’s unique coastal village character.

Massing and Scale. The massing and scale of buildings complement and respect

neighboring structures and correspond to the scale of the human form. Large volumes are divided

into small components through varying wall planes, heights, and setbacks. Building placement

and massing avoids impacts to public views and solar access.

Staff Comment:

Privacy. The orientation and location of buildings, entrances, windows, doors, decks, and

other building features minimize privacy impacts on adjacent properties and provide adequate

privacy for project occupants.

Staff Comment:

Sustainability. The project supports natural resource protection and environmental

sustainability through features such as on-site renewable energy generation, passive solar

design, enhanced energy efficiency, water conservation measures, and other green building

techniques.

Staff Comment:

Pedestrian Environment. The primary entrances are oriented towards and visible from the

street to support an active public realm and an inviting pedestrian environment.

Staff Comment:

Historic Character. Renovations and additions respect and preserve existing historic

structures. New structures and additions to non-historic structures reflect and complement the

historic character of nearby properties and the community at large.

Staff Comment:

Neighborhood Compatibility. The project is designed to respect and complement adjacent

properties. The project height, massing, and intensity are compatible with the scale of nearby

buildings. The project design incorporates measures to minimize traffic, parking, noise, and odor

impacts on nearby residential properties.

Staff Comment:

Community Character. The overall project design including site plan, height, massing,

architectural style, materials, and landscaping contributes to Capitola’s unique coastal village

character and distinctive sense of place.

Staff Comment:

17.120.070 Design review criteria.

When considering design permit applications, the city shall evaluate applications to ensure that

they satisfy the following criteria, comply with the development standards of the zoning district,

conform to policies of the general plan, the local coastal program, and any applicable specific

plan, and are consistent with any other policies or guidelines the city council may adopt for this

purpose. To obtain design permit approval, projects must satisfy these criteria to the extent they

apply.

G. Safety. The project promotes public safety and minimizes opportunities for crime through

design features such as property access controls (e.g., placement of entrances, fences),

increased visibility and features that promote a sense of ownership of outdoor space.

Staff Comment:



M.

O.

P.

Landscaping. Landscaping is an integral part of the overall project design, is appropriate
to the site and structures, and enhances the surrounding area.

Open Space and Public Places. Single-family dwellings feature inviting front yards that
enhance Capitola’s distinctive neighborhoods.

Signs. The number, location, size, and design of signs complement the project design and
are compatible with the surrounding context.

N. Drainage. The site plan is designed to maximize the efficiency of on-site drainage with
runoff directed towards permeable surface areas and engineered retention.

See public works comments.

Q. Lighting. Exterior lighting is an integral part of the project design with light fixtures
designed, located, and positioned to minimize illumination of the sky and adjacent properties.

R. Accessory Structures. The design of detached garages, sheds, fences, walls, and other
accessory structures relates to the primary structure and is compatible with adjacent properties.

K. Materials. Building facades include a mix of natural, high-quality, and durable materials
that are appropriate to the architectural style, enhance building articulation, and are compatible
with surrounding development.

S. Mechanical Equipment, Trash Receptacles, and Utilities. Mechanical equipment, trash
receptacles, and utilities are contained within architectural enclosures or fencing, sited in
unobtrusive locations, and/or screened by landscaping.

J. Articulation and Visual Interest. Building facades are well articulated to add visual interest,
distinctiveness, and human scale. Building elements such as roofs, doors, windows, and porches
are part of an integrated design and relate to the human scale. Architectural details such as trim,
eaves, window boxes, and brackets contribute to the visual interest of the building.

L. Parking and Access. Parking areas are located and designed to minimize visual impacts
and maintain Capitola’s distinctive neighborhoods and pedestrian-friendly environment. Safe and
convenient connections are provided for pedestrians and bicyclists.
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From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, August 08, 2024 1:05 PM PDT
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
CC: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy,
Katie(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: [PDF] RE: 427 Riverview Indemnity Agreement
Attachment(s): "2024.08.08 INDEMNITY AGREEMENT draft.docx","Exh A - McLean Property Descp.pdf","Exh B -
Subdivision Map.pdf","Exh C - 1922 Grant Deed Noble Gulch.pdf"

Hi Leila, please find attached our version of the Indemnity Agreement that we believe provides the Public
Entities with the indemnity and protections it seeks vis-à-vis the subject drainage facility.  I’ve also
attached the referenced exhibits.  Please confirm receipt and anticipated turn around as this agreement
is considered by the City as an application completeness item.  Thanks very much. 
 
Best,
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Wednesday, June 12, 2024 11:42 AM
To: Anna DiBenedetto <anna@dibenedetto.law>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: 427 Riverview Indemnity Agreement
 
Good Morning Anna,
 
Thank you for your patience as the City and County worked to draft the attached indemnity agreement. Given the novel nature of the
project and the complexities associated with the culvert, we had to expand fairly significantly upon your original draft, but the
outcome is an agreement that will ultimately allow the City to process your client’s application.
 
We would be happy to set up a time to meet with you and your client if you have any questions on the agreement, once you have
had a chance to review.
 
Thank you.
 

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
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RECORDING REQUESTED BY AND 
WHEN RECORDED, MAIL TO:

City of Capitola
Community Development
420 Capitola Avenue
Capitola, CA 95010

APN NO. 035-132-01-000

The undersigned declare:

Documentary Transfer Tax is: $0

No monetary consideration.

INDEMNITY AGREEMENT

RECITALS

WHEREAS, Joseph W. McLean, Jr., Trustee of The Joseph W. McLean Jr. Trust, 
established March 2, 2022 (“McLean”) is the owner of that certain real property described in 
Exhibit “A” hereto (“McLean Property”);

WHEREAS, the McLean Property was created by a subdivision map dated April 1922 
recorded in the Official Records of Santa Cruz County on May 13, 1922 in Map Book 18, Page 36 
of the Santa Cruz County Records (the “Map”) and attached hereto as Exhibit “B”;

WHEREAS, Sheet 3 of the Map depicts drainage from Noble Gulch through a flume 
(“Flume”) traversing several properties, including the McLean Property, to Soquel Creek;

WHEREAS, the Flume is believed to be located within the bounds of an easement created 
by a Grant Deed dated May 10, 1922 and recorded in the Official Records of Santa Cruz County 
on July 11, 1922 in Volume 314 at Page 193 of the Deeds of Santa Cruz County Records (“Grant 
Deed”), granting to the County of Santa Cruz (“County”) a permanent eight foot wide easement 
and right of way to “construct, maintain, operate, repair and renew a drainage ditch, canal or flume, 
for the purpose of conveying storm and drainage water (from the most easterly boundary of the 
property hereinafter described to the Soquel Creek),” and including all necessary and convenient 
means of ingress and egress thereto (“Drainage Easement”). A true and correct copy of the Grant 
Deed is attached hereto as Exhibit “C”; 

WHEREAS, for purposes of this Indemnity Agreement, “Flume” refers to the portion of 
the flume traversing the McLean Property and “Drainage Easement” refers to the portion of said 
drainage easement traversing the McLean Property;
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WHEREAS, the City of Capitola (“City”), County, and the Santa Cruz County Flood 
Control and Water Conservation District- Zone 5 (“Zone 5”) are sometimes collectively referred 
to herein as “Public Entities”;

WHEREAS, at an indeterminate point in time the Public Entities assert that the Flume was 
converted into a culvert (“Culvert”), which Culvert underlies the McLean Property within the 
bounds of the Drainage Easement;

WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 
referred to herein as the “Facility” and any reference to “Facility” refers to that portion of the 
Facility traversing the McLean Property;

WHEREAS, City, County, Zone 5 and McLean are sometimes collectively referred to 
herein as the “Parties”;

WHEREAS, one or more of the Public Entities may have an interest in any or all of the  
Facility, but it is the Parties’ intent to leave the determination of that interest unresolved by the 
execution of this Agreement;

WHEREAS, the Public Entities have previously made temporary emergency repairs to the 
area of the public pathway situated adjacent to the McLean Property and related to the Culvert’s 
outfall for the purposes of preserving public safety, but no permanent repairs have been made; 

WHEREAS, on or about August 31, 2023, McLean submitted Application No. 23-0400 
(“Application”) for a coastal development permit and design review (the “Required Approvals”) 
for a proposed interior and exterior remodel and addition to an existing two story single family 
residence with detached secondary garage with living space above. The remodel may entail the 
following: Removal and reconfiguration of interior bearing and non-bearing walls, removal of first 
floor exterior bearing and non-bearing walls, modification of existing window and door openings 
as well as additional new openings in exterior walls and a new stairwell entry way to existing 
second floor, while complying with the 80% valuation to stay within the previous municipal code 
requirements. The project may involve potential reinforcement of existing foundation to include 
reinforced footings and/or new footings to accommodate bearing locations. Interior and exterior 
aesthetic modifications to include new siding, roofing, windows and doors, floors and wall 
finishes. Addition to include a new second story enclosed bridge to connect the primary residence 
to the detached living unit above the garage. Resulting in an approximate 2,625 sf, 3 bedroom, 2 
and ½ bath two story single family residence (the “Project”);

WHEREAS, as a condition to approval of the Application, the City is requiring McLean 
and future owners of the McLean Property to agree to indemnify, defend and hold harmless the 
City, County and Zone 5 from any damage caused to the Facility by the Project;
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WHEREAS, this Agreement is required by the City in order to continue processing the 
Application; and

WHEREAS, the Parties agree that execution of this Agreement does not resolve the 
ownership of the Facility, or prejudice any rights or affirmative defenses that the Public Entities 
may have relating to determination of the ownership of the Facility or the Parties’ respective rights 
and responsibilities in the McLean Property, the Culvert, Flume or Drainage Easement. 

NOW THEREFORE, the Parties agree as follows:

AGREEMENT

1. INCORPORATION OF RECITALS.  

1.1 The above recitals are hereby incorporated into this Agreement as though set forth 
in full. 

1.2 The Parties agree that the above recitals are true and correct representations of the 
Parties’ respective understanding of the circumstances giving rise to the Agreement.

2. OWNERSHIP OF THE PROPERTY. 

2.1 For the purposes of this Agreement, an “Owner” means the person or entity that is 
the owner, holder, or beneficiary, of any interest in the McLean Property, including but not limited 
to a fee simple interest, an easement, a profit, a license, a life estate, a joint tenancy, a lien, a deed-
of-trust or other security interest. 

2.1.1 McLean is the Owner of the McLean Property at the time of execution of 
this Agreement. 

2.1.2 Upon purchase, sale, or any other conveyance of an interest in the McLean 
Property, the person or entity receiving that interest shall become an Owner and shall be 
bound by the terms of this Agreement and become a Party.

2.1.3 Upon alienation, sale, or transfer, of an interest in the McLean Property that 
would make a person or entity an Owner, that person or entity’s Ownership shall terminate, 
and they shall thereafter no longer be an Owner.

2.1.4 For the purposes of this Agreement, there may be more than one Owner of 
the Property at any given time. Each Owner shall be jointly and severally responsible for 
each promise and obligation applicable to an Owner under this Agreement.   

2.2 For the purposes of this Agreement, “Ownership” shall mean the status of being an 
Owner.   

CAP-CAMPBELL_001464



4 of 11Page 4 of 11

3. INDEMNIFICATION FOR CONSTRUCTION; PROTECTION OF FACILITY. 

3.1 Owner agrees to indemnify and hold harmless the Public Entities, and each of their 
respective officials, officers, directors, commissioners, employees, agents, and volunteers 
(collectively, “Indemnitees”), and defend with counsel reasonably acceptable to Indemnitees, from 
and against any and all liabilities, claims, actions, losses, injuries, damages, judgments, or 
expenses, including attorneys’ fees and costs, of any kind (collectively, “Losses”), related to the 
Facility, neighboring properties and public infrastructure bordering the Facility, or any 
combination of the same, resulting from, or in any way related to Owner’s performance of the 
Project.

3.1.1 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or 
lawsuit covered by this provision.

3.2 Owner agrees to include in the Project plans reasonable protective measures and 
practices for the Facility and neighboring properties and public infrastructure bordering the 
Facility that could foreseeably be impacted by the Project and, if the Application is approved by 
the City, to implement those protective measures and practices as part of construction of the 
Project. 

3.3 McLean agrees that, as a condition of approval of any permit issued pursuant to the 
Application, each Public Entity shall be named as an additional insured by each contractor and 
consultant employed by McLean to perform any portion of the Project which would otherwise be 
required to provide insurance to McLean or the City, or both of them, by including language 
substantially similar to the following in each of their respective contracts:

“Contractor agrees, to the fullest extent permitted by law, to indemnify, defend, and hold 
harmless the City of Capitola, County of Santa Cruz, the Santa Cruz County Flood Control 
and Water Conservation District – Zone 5, and each of their respective officials, officers, 
directors, commissioners, employees, agents, and volunteers (collectively, “Indemnitees”) 
from and against any and all liability, claim, action, loss, injury, damage, judgment, or 
expense, including attorneys’ fees and costs (“Losses”)  caused by or resulting from 
negligence, recklessness, or willful misconduct of Contractor, Contractor’s officers, 
employees, agents, or subcontractors in any way related to this (construction) agreement. 
Contractor’s duty to indemnify and hold harmless Indemnitees shall not apply to the extent 
such Losses are caused by the sole or active negligence or willful misconduct of 
Indemnitees. Contractor’s obligation to defend shall arise regardless of any claim or 
assertion that Indemnitees caused or contributed to the Losses, without waiving any rights 
Contractor may have to demand reimbursement of such defense costs upon a finding that 
the Losses were caused by the sole or active negligence or willful misconduct of any of the 
Indemnitees. 
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3.4 Owner further agrees to refrain from undertaking any action during or after 
construction of the Project or allowing any use of the McLean Property that might reasonably be 
expected to damage the Facility or interfere with its operation for its intended purposes.

4. RUNS WITH THE LAND; SUCCESSORS BOUND; RECORDATION.

4.1 It is the Parties’ intent that this Agreement shall be binding on any Owner of the 
McLean Property and that the provisions of this Agreement shall be construed and interpreted as 
covenants running with the land in regard to the McLean Property. 

4.2 The Parties agree that upon approval of this Agreement by the City and execution 
by McLean, the City will not consider this Agreement as an Application completeness issue. 

4.3 The Parties agree that this Agreement may not be recorded until the Application 
has been approved by the City.

5. CONSIDERATION BY PUBLIC ENTITIES.

5.1 All Parties agree that execution of this Agreement shall not, and may not, be utilized 
as evidence of any particular Public Entity’s respective ownership interest in the Drainage 
Easement, the Culvert, or the Flume.

5.2 By execution of this Agreement, the City is not committing itself to or agreeing to 
undertake any act or activity legally requiring the separate independent exercise of discretion by 
the City. Execution of this Agreement by the City is merely an agreement to process an 
application(s) for the Required Approvals in accordance with the terms hereof, reserving for 
subsequent City action the final discretion and approval regarding the Required Approvals and all 
proceedings and decisions in connection therewith. 

5.3 This Agreement does not limit in any way the discretion of City in acting on any 
applications for the Required Approvals for the proposed Project or any portion thereof.  

6. TERM; TERMINATION.

6.1 This Agreement shall be effective upon execution by all Parties.

6.2 This Agreement shall remain in effect until the soonest date that (1) the Facility is 
removed from underlying the McLean Property; or (2) until this Agreement is terminated as 
provided herein.

6.3 The Parties may terminate this Agreement upon the occurrence of any of the 
following conditions:
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6.3.1 Mutual written agreement of all Parties, with or without conditions.

6.3.2  Withdrawal or denial of the Application without the Project having 
commenced construction.

7. GENERAL PROVISIONS.

7.1 This Agreement shall be construed and interpreted both as to validity and to 
performance of the Parties in accordance with the laws of the State of California. 

7.2 The sole venue for all legal actions concerning any dispute, claim or matter arising 
out of or in relation to this Agreement shall be the Superior Court of the County of Santa Cruz, 
State of California.

7.3 The terms of this Agreement shall be construed in accordance with the meaning of 
the language used and shall not be construed for or against any Party by reason of the authorship 
of this Agreement or any other rule of construction which might otherwise apply.

7.4 The persons executing this Agreement on behalf of the Parties hereto warrant that 
(i) they are duly authorized to execute and deliver this Agreement on behalf of said Party, (ii) by 
so executing this Agreement, such Party is formally bound to the provisions of this Agreement, 
and (iii) the entering into this Agreement does not violate any provision of any other agreement to 
which said Party is bound.

7.5 Any modification to this Agreement must be in writing and executed by all Parties 
hereto.

7.6 This Agreement may be executed in any number of counterparts, each of which 
when so executed shall be deemed to be an original and all of which taken together shall constitute 
the same agreement.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the day 
and year written below.

JOSEPH McLEAN JR. TRUST, DATED 
NOVEMBER 9, 1983

  

Dated: ____________________________
JOSEPH W. McLEAN, JR., Trustee

CAP-CAMPBELL_001467



7 of 11Page 7 of 11

CITY OF CAPITOLA

Dated: ____________________________
By: Jamie Goldstein
City Manager

Dated: Approved as to form:

_______________________________
Samantha W. Zutler
City Attorney 

COUNTY OF SANTA CRUZ

__________________________________
Dated: By: Matt Machado, Deputy CAO

Director of Community Development and 
Infrastructure Department 

Dated: Approved as to form:

__________________________________
Jason M. Heath
County Counsel

SANTA CRUZ COUNTY FLOOD 
CONTROL AND WATER 
CONSERVATION DISTRICT – ZONE 5

__________________________________
Dated: By: Matt Machado

District Engineer
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From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, August 08, 2024 3:01 PM PDT
To: Zutler, Samantha W. <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
CC: Rae Spencer <rspencer@dibenedetto.law>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Justin Graham
<Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn,
Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
Attachment(s): "2024.08.08 Indemnity Agreement REDLINED.docx"

Please see attached.  
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Zutler, Samantha W. <SZutler@bwslaw.com>
Sent: Thursday, August 8, 2024 1:50 PM
To: Anna DiBenedetto <anna@dibenedetto.law>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Justin Graham
<Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
 
Thanks Anna.  Could you please send a redline from the draft we sent over previously?
 
From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, August 8, 2024 1:05 PM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Hi Leila, please find attached our version of the Indemnity Agreement that we believe provides the Public
Entities with the indemnity and protections it seeks vis-à-vis the subject drainage facility.  I’ve also
attached the referenced exhibits.  Please confirm receipt and anticipated turn around as this agreement
is considered by the City as an application completeness item.  Thanks very much. 
 
Best,
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
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RECORDING REQUESTED BY AND 
WHEN RECORDED, MAIL TO:

City of Capitola
Community Development
420 Capitola Avenue
Capitola, CA 95010

EXEMPT FROM RECORDING FEES PER GOVERNMENT CODE §§6103, 27383APN NO. 035-132-01-000

The undersigned declare:

Documentary Transfer Tax is: $0

No monetary consideration.

DECLARATION OF COVENANTS
AND INDEMNITY AGREEMENT

RECITALS

WHEREAS, Joseph W. McLean, Jr., Trustee of The Joseph W. McLean Jr. Trust, 
established March 2, 2022 (“McLean” or “Owner”) is the owner of that certain real property 
described in Exhibit “A” hereto (“McLean Property”); and

WHEREAS, the McLean Property was created by a subdivision map dated April 1922 
recorded in the Official Records of Santa Cruz County on May 13, 1922 in Map Book 18, Page 36 
of the Santa Cruz County Records (the “Map”) and attached hereto as Exhibit “B;” and”;

WHEREAS, Sheet 3 of the Map depicts drainage from Noble Gulch and a diversion of the 
natural course of Noble Creek through a flume (“Flume”) traversing theseveral properties, 
including the McLean Property; and, to Soquel Creek;

WHEREAS, the Flume is believed to be located within the bounds of an easement created 
by a Grant Deed dated May 10, 1922 and recorded in the Official Records of Santa Cruz County 
on July 11, 1922 in Volume 314 at Page 193 of the Deeds of Santa Cruz County Records (“Grant 
Deed”), granting to the County of Santa Cruz (“County”) a permanent eight foot wide easement 
and right of way to “construct, maintain, operate, repair and renew a drainage ditch, canal or flume, 
for the purpose of conveying storm and drainage water (from the most easterly boundary of the 
property hereinafter described to the Soquel Creek),” and including all necessary and convenient 
means of ingress and egress thereto (“Drainage Easement”); and”). A true and correct copy of the 
Grant Deed is attached hereto as Exhibit “C”; 

WHEREAS, a true and correct copyfor purposes of the Grant Deed is attached hereto as 
Exhibit “C”; and
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WHEREAS, a this Indemnity Agreement, “Flume” refers to the portion of the flume 
traversing the McLean Property and “Drainage Easement burdens the Property, as depicted on 
page 7” refers to the portion of the Amended Preliminary Title Report by First American Title 
Company, prepared for said drainage easement traversing the McLean Property on November 3, 
2022, a copy of which is attached hereto as Exhibit “D;” and;

WHEREAS, at an indeterminate point in time the Flume was converted into a culvert 
(“Culvert”), which underlies the Property within the bounds of the Drainage Easement; and

WHEREAS, the City of Capitola (“City”),
WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 

referred to herein as the “Facility”; and

WHEREAS, City, County, and the Santa Cruz County Flood Control and Water 
Conservation District- Zone 5 (“Zone 5”) are sometimes collectively referred to herein as “Public 
Entities”; and

WHEREAS, there is a dispute betweenat an indeterminate point in time the Public Entities 
as to assert that the Flume was converted into a culvert (“Culvert”), which Public Entity, or Public 
Entities, owns and is responsible for the operation and maintenanceCulvert underlies the McLean 
Property within the bounds of the Drainage Easement;

WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 
referred to herein as the “Facility; and” and any reference to “Facility” refers to that portion of the 
Facility traversing the McLean Property;

WHEREAS, City, County, Zone 5 and McLean are sometimes collectively referred to 
herein as the “Parties” and individually as “Party”; and ”;

WHEREAS, one or more of the Public Entities may have an interest in any or all of the  
Flume, Culvert and the Drainage EasementFacility, but it is the Parties’ intent to leave the 
determination of that interest unresolved by the execution of this Agreement; and

WHEREAS, the Facility is not actively maintained by any Party; and

WHEREAS, the City, County and Zone 5Public Entities have previously made temporary, 
emergency repairs to the area of the public pathway situated adjacent to the McLean Property and 
related to the Culvert’s outfall for the purposes of preserving public safety, but no permanent 
repairs have been made; and   

WHEREAS, on or about August 31, 2023, McLean submitted an applicationApplication 
No. 23-0400 (“Application”) for a coastal development permit and design review (the “Required 
Approvals”) for a proposed interior and exterior remodel and addition to demolish thean existing 
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two- story single- family residence at the Property and construct a new residence within the same 
footprint (the “Project”), with the first-floor of the new residence to be elevated above the Federal 
Emergency Management Agency (“FEMA”) base flood elevation; and

WHEREAS, the Project also proposes to remodel the Property’s existing detached 
secondary garage and its associated second story with living space, above. The remodel may entail 
the following: Removal and reconfiguration of interior bearing and will relocate non-bearing walls, 
removal of first floor exterior bearing and non-bearing walls, modification of existing window and 
door openings as well as additional new openings in exterior walls and a new stairwell entry way 
to existing second floor area, while complying with the 80% valuation to stay within the previous 
municipal code requirements. The project may involve potential reinforcement of existing 
foundation to include reinforced footings and/or new footings to accommodate bearing locations. 
Interior and exterior aesthetic modifications to include new siding, roofing, windows and doors, 
floors and wall finishes. Addition to include a new second story enclosed bridge to connect the 
new elevatedprimary residence to the remodeleddetached living spaceunit above the existing 
garage; and . Resulting in an approximate 2,625 sf, 3 bedroom, 2 and ½ bath two story single 
family residence (the “Project”);

WHEREAS, as a condition to approval of the Application, the City is requiring McLean 
and future owners of the McLean Property to agree to indemnify, defend and hold harmless the 
City, County and Zone 5 from (1) any damage caused to the Facility by the Project, and (2) any 
damage caused to the Property by the present or future condition of the Facility; and;

WHEREAS, all Parties acknowledge that the residential construction in the Application 
would not normally be considered as presented given the presence of the Facility lying below and 
transversing the Property, but given that McLean purchased an existing single-family home on the 
Property overlying the Facility, has been living on the Property for a number of years, and the 
Project proposes merely to demolish and reconstruct within the same footprint the existing single-
family home located on the Property while elevating the residential portion of the structure above 
the FEMA base flood elevation and relocating existing floor area to connect the elevated residence 
to the remodeled living space above the existing garage, basic principles of fairness allow the City 
to consider the Application in exchange for the promises McLean has made in this Agreement; 
and    

WHEREAS, it is the intent of the Parties that this Agreement will allow the City to process 
the Application for the benefit of McLean, but that execution of this Agreement will not guarantee 
the approval of the Project or the Application or otherwise bind the City in any way to any future 
approval of the Application; and

WHEREAS, this Agreement is required by the City in order to continue processing the 
Application; and

WHEREAS, the Parties agree that execution of this Agreement does not resolve the 
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ownership of the Facility, or prejudice any rights or affirmative defenses that the Public Entities 
may have relating to determination of the ownership of the Facility or the Public Entities’Parties’ 
respective rights and responsibilities in the McLean Property, the Culvert, Flume or Drainage 
Easement. 

NOW THEREFORE, the Parties agree as follows:

AGREEMENT

1. INCORPORATION OF RECITALS.  

1.1 The above recitals are hereby incorporated into this Agreement as though set forth 
in full. 

1.2 The Parties agree that the above recitals are true and correct representations of the 
Parties’ respective understanding of the circumstances giving rise to the Agreement.

2. OWNERSHIP OF THE PROPERTY. 

2.1 For the purposes of this Agreement, an “Owner” means the person or entity that is 
the owner, holder, or beneficiary, of any interest in the McLean Property other than the Drainage 
Easement, including but not limited to a fee simple interest, an easement, a profit, a license, a life 
estate, a joint tenancy, a lien, a deed-of-trust or other security interest. 

2.1.1 McLean is the Owner of the McLean Property at the time of execution of 
this Agreement. 

2.1.2 Upon purchase, sale, or any other conveyance of an interest in the McLean 
Property, the person or entity receiving that interest shall become an Owner and shall be 
bound by the terms of this Agreement and become a Party.

2.1.3 Upon alienation, sale, or transfer, of an interest in the McLean Property that 
would make a person or entity an Owner, that person or entity’s Ownership shall terminate, 
and they shall thereafter no longer be an Owner.

2.1.4 For the purposes of this Agreement, there may be more than one Owner of 
the Property at any given time. Each Owner shall be jointly and severally responsible for 
each promise and obligation applicable to an Owner under this Agreement.   

2.2 For the purposes of this Agreement, “Ownership” shall mean the status of being an 
Owner.   

3. INDEMNIFICATION FOR CONSTRUCTION; PROTECTION OF FACILITY. 
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3.1 Owner agrees to indemnify and hold harmless the Public Entities, and each of their 
respective officials, officers, directors, commissioners, employees, agents, and volunteers 
(collectively, “Indemnitees”), and defend with counsel reasonably acceptable to Indemnitees, from 
and against any and all liabilities, claims, actions, losses, injuries, damages, judgments, or 
expenses, including attorneys’ fees and costs, of any kind (collectively, “Losses”), related to the 
Facility, Noble Creek, neighboring properties and public infrastructure bordering the Facility, or 
any combination of the same, resulting from, or in any way related to Owner’s performance of the 
Project. 

3.1.1 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or 
lawsuit covered by this provision.

3.1.2 This indemnification shall survive the termination of both this Agreement 
and each Owner’s Ownership.

3.2 Owner agrees to include in the Project plans reasonable protective measures and 
practices for the Facility and Noble Creek, including any improvements thereonneighboring 
properties and public infrastructure bordering the Facility that could foreseeably be impacted by 
the Project, in the Application and the Project plans, and, if the Application is approved by the 
City, to implement those protective measures and practices as part of construction of the Project. 

3.2.1 The Public Entities shall confer regarding the adequacy of said protective 
measures and form a consensus regarding said measures. City shall impose said measures 
as conditions of approval on any permit issued pursuant to the Application. 

3.2.2 Owner agrees and promises to implement said protective measures and 
practices if the Application is approved by the City and the Project is constructed.

3.2.3 Owner shall likewise be obligated to undertake measures to protect 
properties and public infrastructure bordering the Facility to the extent such properties and 
public infrastructure may be damaged or impacted by Owner performing the Project in, 
above and around the Facility.

3.3 McLean agrees that, as a condition of approval of any permit issued pursuant to the 
Application, each Public Entity shall be named as an additional insured by each contractor and 
consultant employed by McLean to perform any portion of the Project which would otherwise be 
required to provide insurance to McLean or the City, or both of them, by including language 
substantially similar to the following in each of their respective contracts:

“Contractor agrees, to the fullest extent permitted by law, to indemnify, defend, and hold 
harmless the City of Capitola, County of Santa Cruz, the Santa Cruz County Flood Control 
and Water Conservation District – Zone 5, and each of their respective officials, officers, 
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directors, commissioners, employees, agents, and volunteers (collectively, “Indemnitees”) 
from and against any and all liability, claim, action, loss, injury, damage, judgment, or 
expense, including attorneys’ fees and costs (“Losses”)  caused by or resulting from 
negligence, recklessness, or willful misconduct of Contractor, Contractor’s officers, 
employees, agents, or subcontractors in any way related to this (construction) agreement. 
Contractor’s duty to indemnify and hold harmless Indemnitees shall not apply to the extent 
such Losses are caused by the sole or active negligence or willful misconduct of 
Indemnitees. Contractor’s obligation to defend shall arise regardless of any claim or 
assertion that Indemnitees caused or contributed to the Losses. This indemnification clause 
shall survive termination of this agreement.”, without waiving any rights Contractor may 
have to demand reimbursement of such defense costs upon a finding that the Losses were 
caused by the sole or active negligence or willful misconduct of any of the Indemnitees. 

3.4 Owner further agrees to refrain from undertaking any action during or after 
construction of the Project or allowing any use of the McLean Property that might reasonably be 
expected to damage the Facility or interfere with its operation for its intended purposes.

4. INDEMNIFICATION FOR POST-CONSTRUCTION DAMAGE TO PROPERTY.

4.1 Beginning with the commencement of construction of the Project, and continuing 
in perpetuity thereafter, Owner agrees to save, indemnify, and hold harmless the Indemnitees, and 
each of them, and defend with counsel reasonably acceptable to the Indemnitees, from any and all 
Losses, caused, alleged to be caused, or in any way related to the Facility being located under, 
transversing and/or abutting the Property wherein the operative facts that serve as the basis for 
such Losses are alleged to have occurred during that Owner’s Ownership of the Property.

4.2 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or lawsuit 
covered by this provision.

4.3 This indemnification shall survive the termination of both this Agreement and 
expiration of each Owners’ Ownership.

54. RUNS WITH THE LAND; SUCCESSORS BOUND; RECORDATION.

54.1 It is the Parties’ intent, and McLean specifically promises, that this Agreement shall 
be binding on McLean’s successors and assigns, and McLean’s successors in interest in the 
Property, to the same extent that it is binding on McLean. 

5.1.1 Therefore, for avoidance of doubt, should Owner sell or otherwise transfer 
the Property or any interest therein, including by sale, lease, gift, bequest, or otherwise, the 
person or entity receiving any interest in the Property shall become an Owner and shall 
have all the same obligations under this Agreement as McLean had at the time this 
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Agreement was executed.

5.1.2 Owner shall provide a copy of this Agreement, executed by all Parties, to 
the City for recordation prior to the City acting on the Application. City shall thereafter 
record the executed copy of this Agreement in order to provide notice of its terms to 
Owner’s successors-in-interest.

5.1.3 Owner shall deliver to each subsequent owner, heir, or successor in Owner’s 
interest in the Property, a copy of this Agreement and shall inform them of their obligation 
to be bound by its terms prior to or at the time of transferring such interest.

5.2 Theany Owner of the McLean Property and that the provisions of this Agreement 
shall be construed and interpreted as covenants running with the land in regard to the McLean 
Property. 

54.2.1 This Agreement’s provisions shall be binding, to the fullest extent permitted 
by law and equity, on all future Owners of an interest, of any nature, in the Property.

5.2.2 This Agreement’s provisions shall be interpreted, to the fullest extent 
permitted by law and in equity, for the benefit and in favor of, and shall be enforceable by, 
the Public Entities, their successors and assigns, against Owner, and against Owner’s 
successors and assigns, and every successor in interest to the Property, or any part of the 
Property, any interest in the Property, and any party in possession or occupancy of the 
Property.

6. PUBLIC ENTITIES’ RIGHT TO ACCESS FACILITIES AND PERFORM 
VARIOUS ACTIVITIES.

6.1 Owner agrees and acknowledges The Parties agree that one or several of the 
Public Entities have the right to access the Facility pursuant to the terms of the Drainage Easement 
to construct, maintain, operate, repair and renew the Facility (“Maintenance Activities”).

6.1.1 Owner agrees to provide reasonable access to the Facility for the purposes 
of any of the Public Entities performing Maintenance Activities.

6.1.2 Owner agrees to refrain from undertaking any action, or allowing any use 
of the Property, that would or could reasonably be expected to damage or harm the Facility 
or impair the Public Entities’ ability to perform Maintenance Activities.

6.1.3 Owner acknowledges and agrees that Owner is not entitled to any 
compensation from any of the Public Entities for any such Maintenance Activities, 
regardless of the impacts such Maintenance Activities might have on the Property.
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6.2 Owner agrees to save, indemnify, and hold harmless the Indemnitees, and each of 
them, and defend with counsel reasonably acceptable to the Indemnitees, from any and against any 
and all Losses, caused, or alleged to be caused, to the Property related to the Maintenance 
Activities, except to the extent that such liabilities, claims, actions, losses, injuries, damages, 
judgments, or expenses are determined by a court of competent jurisdiction to be the sole result of 
the gross negligence of each of the Public Entities.

6.2.1 This indemnification shall become irrevocable upon the commencement of Project 
construction and shall survive the terminationapproval of this Agreement. by the City and 
execution by McLean, the City will not consider this Agreement as an Application completeness 
issue. 

74.3 The Parties agree that this Agreement may not be recorded until the Application 
has been approved by the City.

5. CONSIDERATION BY PUBLIC ENTITIES.

7.1 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that none of the Public Entities concede that they own the Facility. 5.1 All Parties 
agree that execution of this Agreement shall not, and may not, be utilized as evidence of any 
particular Public Entity’s respective ownership interest in the Drainage Easement, the Culvert, or 
the Flume.

7.2 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that but for the presence of the Culvert resulting in a covered rather than an open water 
channel on the Property, and given the Culvert’s position on the Property, the existing single-
family residence on the Property could not have been constructed. 

7.3 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that, if the Property had been undeveloped at the time that the Application was submitted, 
and had an existing single-family residence not been already present on the Property at the time 
the Application was submitted, the City would not have processed the Application based on the 
existence of the Culvert as both a potential safety hazard and as a barrier to accessing the Facility. 

7.4 In making the promises in this Agreement, Owner acknowledges and agrees that 
the presence of a single-family residence on the Property substantially increases the difficulty of 
the Public Entities accessing the Facility and the cost of performing Maintenance Activities, 
including potential future upgrade and replacement of the Culvert.

7.55.2 By execution of this Agreement, the City is not committing itself to or agreeing to 
undertake any act or activity legally requiring the subsequentseparate independent exercise of 
discretion by the City. Execution of this Agreement by the City is merely an agreement to process 
an application(s) for the Required Approvals in accordance with the terms hereof, reserving for 
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subsequent City action the final discretion and approval regarding the Required Approvals and all 
proceedings and decisions in connection therewith. Any action on the Required Approvals shall 
become effective only if and after certification, adoption or approval of any analysis required under 
the California Environmental Quality Act (“CEQA”), and only if such Required Approvals have 
been duly considered and approved by the City following conduct of all legally required 
procedures.  Failure of the City to approve the Required Approvals after a public hearing thereon 
shall not constitute a default or a breach of the terms of this Agreement by City. 

7.6 This Agreement does not limit in any way the discretion of City in acting on any 
applications for the Required Approvals for the proposed Project or any portion thereof.  Owner 
acknowledges that compliance with CEQA will be required in connection with consideration of 
such Required Approvals for the proposed Project or any portion thereof, and the City shall retain 
the discretion in accordance with CEQA and other applicable law before taking action on any such 
Required Approvals to (1) adopt or certify an environmental analysis of the Project or any portion 
thereof, prepared in accordance with CEQA, (2) identify and impose mitigation measures to 
mitigate significant environmental impacts, nor limit the anticipated scope of any required public 
improvements, (3) select other feasible alternatives to avoid significant environmental impacts, 
including the “no project” alternative, (4) adopt a statement of overriding considerations in 
accordance with Public Resources Code Section 21081(b) relative to any significant environmental 
impacts of the Project or any portion thereof, or implementation of any required public 
improvements, prior to taking final action if such significant impacts cannot otherwise be avoided, 
or (5) determine not to proceed with the Required Approvals or any portion thereof. Any action 
taken by the City in the exercise of its discretion relating to any analysis required by CEQA, or on 
any application for the Required Approvals required to develop and construct the Project or any 
portion thereof, shall not constitute a default or a breach of the terms of this Agreement by City.

85.3 This Agreement does not limit in any way the discretion of City in acting on any 
applications for the Required Approvals for the proposed Project or any portion thereof.  

6. TERM; TERMINATION.

86.1 This Agreement shall be effective upon execution by all Parties.

86.2 This Agreement shall remain in effect until the soonest date that (1) the Facility is 
removed from underlying the McLean Property; or (2) until this Agreement is terminated as 
provided herein.

86.3 The Parties may terminate this Agreement upon the occurrence of any of the 
following conditions:

86.3.1 Mutual written agreement of all Parties, with or without conditions.

8.3.2  Withdrawal or denial of the Application without the Project having 
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commenced construction; provided, however, that termination of this Agreement under the 
circumstances of withdrawal of the Application shall not prohibit City, or any of the Public Entities 
with jurisdiction to do so, from re-imposing the requirement of executing and recording a future 
agreement containing substantively similar terms to this one if Owner or a successor-in-interest 
submits a future application for any type of permit contemplating development of the Property, 
including but not limited to a Coastal Development Permit, other development permit, or building 
permit.

8.4 Notwithstanding any other provision to the contrary, once construction of the 
Project has commenced, the indemnification provisions described herein shall survive termination 
of this Agreement.

9 6.3.2  Withdrawal or denial of the Application without the Project having 
commenced construction.

7. GENERAL PROVISIONS.

97.1 This Agreement shall be construed and interpreted both as to validity and to 
performance of the Parties in accordance with the laws of the State of California. 

97.2 The sole venue for all legal actions concerning any dispute, claim or matter arising 
out of or in relation to this Agreement shall be the Superior Court of the County of Santa Cruz, 
State of California.

97.3 The terms of this Agreement shall be construed in accordance with the meaning of 
the language used and shall not be construed for or against any Party by reason of the authorship 
of this Agreement or any other rule of construction which might otherwise apply.

97.4 The persons executing this Agreement on behalf of the Parties hereto warrant that 
(i) they are duly authorized to execute and deliver this Agreement on behalf of said Party, (ii) by 
so executing this Agreement, such Party is formally bound to the provisions of this Agreement, 
and (iii) the entering into this Agreement does not violate any provision of any other agreement to 
which said Party is bound.

97.5 Any modification to this Agreement must be in writing and executed by all Parties 
hereto.

97.6 This Agreement may be executed in any number of counterparts, each of which 
when so executed shall be deemed to be an original and all of which taken together shall constitute 
the same agreement.

//

//
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Signatures are included on the following pages
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the day 
and year written below.

JOSEPH McLEAN JR. TRUST, DATED 
NOVEMBER 9, 1983

  

Dated: ____________________________
JOSEPH W. McLEAN, JR., Trustee

CITY OF CAPITOLA

Dated: ____________________________
By: Jamie Goldstein
City Manager

Dated: Approved as to form:

_______________________________
Samantha W. Zutler
City Attorney 

COUNTY OF SANTA CRUZ

__________________________________
Dated: By: Matt Machado, Deputy CAO

Director of Community Development and 
Infrastructure Department 

Dated: Approved as to form:

__________________________________
Jason M. Heath
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County Counsel

SANTA CRUZ COUNTY FLOOD 
CONTROL AND WATER 
CONSERVATION DISTRICT – ZONE 5

__________________________________
Dated: By: Matt Machado

District Engineer

Dated: Approved as to from:

__________________________________
Justin A. Graham
Assistant County Counsel
District Counsel

Notarial Acknowledgments to follow Formatted: Left
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From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Wednesday, August 21, 2024 11:31 AM PDT
To: Justin Graham <Justin.Graham@santacruzcountyca.gov>
CC: Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Herlihy,
Katie(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
Attachment(s): "081424 Draft Indemnity Agreement Re 427 Riverview (ApplicantRedline) CAO.docx"
Hi Justin,
 
We had a productive call with the applicant’s attorney, Anna DiBenedetto, last week to discuss her requested changes to the draft
Indemnity Agreement. We were able to reach an understanding on most of the issues. I’ve updated the draft agreement that shows
all of Anna’s changes, with our comments added indicating which of her changes the City is inclined to reject -most of these
rejections have already been explained to and accepted by Anna, as the comments indicate. If there is no comment it means the City
is ok with the change. I also made additional edits in yellow highlight for ease of reference.
 
The applicant is of course eager to move forward as quickly as possible. Could you give us a sense of your timing to review and get
back to us with your comments?
 
 
Thanks!
 
 

Leila J. Moshref-Danesh | Senior Associate
she, her, hers

Burke, Williams&Sorensen, LLP
1770 Iowa Avenue, Suite 240, Riverside, CA 92507
D 951.801.6626  |  O 951.788.0100  |  F 951.788.5785
lmoshref@bwslaw.com  |  vCard  |  Bio  |  LinkedIn  |  bwslaw.com

photo

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to the attorney-client
privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the designated addressee named above or
the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any further review, dissemination, distribution or copying of
this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER
NAMED ABOVE AT 800.333.4297. Thank you.​

From: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Sent: Thursday, August 8, 2024 5:10 PM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath <Jason.Heath@santacruzcountyca.gov>
Subject: RE: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Makes sense to me. I’ll look forward to your revisions and comments.
 
//Justin
 

 JUSTIN A. GRAHAM  | ASSISTANT COUNTY COUNSEL

Santa Cruz County Counsel’s Office
701 Ocean Street, Room 505, Santa Cruz, CA 95060
Office: 831-454-2040 | Direct Line: 831-454-2072
Email:Justin.Graham@SantaCruzCountyCA.Gov
My schedule is: Monday through Friday, 8am to 5pm.

 
SANTA CRUZ COUNTY COUNSEL CONFIDENTIAL COMMUNICATION
NOTICE TO RECIPIENT: This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may be subject to the attorney-client privilege, attorney work-product doctrine, and/or otherwise
confidential and exempt from disclosure under applicable federal and state laws. If you are not the intended recipient, please delete the email and notify us immediately. Any further disclosure, forwarding, dissemination, copying, or other use
without permission is prohibited.

 
 
 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Thursday, August 8, 2024 4:59 PM
To: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Cc: Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath <Jason.Heath@santacruzcountyca.gov>
Subject: RE: 427 Riverview Indemnity Agreement
 

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

CAP-CAMPBELL_001513



Hi Justin,
 
For efficiency I suggest for our office to review the updated draft first, and then send to you for review and comment. Let us know if
you have any concerns with this approach.
 
Thanks,
Leila
 
From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, August 8, 2024 3:01 PM
To: Zutler, Samantha W. <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Justin Graham
<Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Please see attached.  
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Zutler, Samantha W. <SZutler@bwslaw.com>
Sent: Thursday, August 8, 2024 1:50 PM
To: Anna DiBenedetto <anna@dibenedetto.law>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Justin Graham
<Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
 
Thanks Anna.  Could you please send a redline from the draft we sent over previously?
 
From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, August 8, 2024 1:05 PM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Hi Leila, please find attached our version of the Indemnity Agreement that we believe provides the Public
Entities with the indemnity and protections it seeks vis-à-vis the subject drainage facility.  I’ve also
attached the referenced exhibits.  Please confirm receipt and anticipated turn around as this agreement
is considered by the City as an application completeness item.  Thanks very much. 
 
Best,
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502

CAP-CAMPBELL_001514



anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Wednesday, June 12, 2024 11:42 AM
To: Anna DiBenedetto <anna@dibenedetto.law>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: 427 Riverview Indemnity Agreement
 
Good Morning Anna,
 
Thank you for your patience as the City and County worked to draft the attached indemnity agreement. Given the novel nature of the
project and the complexities associated with the culvert, we had to expand fairly significantly upon your original draft, but the
outcome is an agreement that will ultimately allow the City to process your client’s application.
 
We would be happy to set up a time to meet with you and your client if you have any questions on the agreement, once you have
had a chance to review.
 
Thank you.
 

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
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RECORDING REQUESTED BY AND 
WHEN RECORDED, MAIL TO:

City of Capitola
Community Development
420 Capitola Avenue
Capitola, CA 95010

EXEMPT FROM RECORDING FEES PER GOVERNMENT CODE §§6103, 27383APN NO. 035-132-01-000

The undersigned declare:

Documentary Transfer Tax is: $0

No monetary consideration.

DECLARATION OF COVENANTS
AND INDEMNITY AGREEMENT

RECITALS

WHEREAS, Joseph W. McLean, Jr., Trustee of The Joseph W. McLean Jr. Trust, 
established March 2, 2022 (“McLean” or “Owner”) is the owner of that certain real property 
described in Exhibit “A” hereto (“McLean Property”); and

WHEREAS, the McLean Property was created by a subdivision map dated April 1922 
recorded in the Official Records of Santa Cruz County on May 13, 1922 in Map Book 18, Page 36 
of the Santa Cruz County Records (the “Map”) and attached hereto as Exhibit “B;” and”;

WHEREAS, Sheet 3 of the Map depicts drainage from Noble Gulch and a diversion of the 
natural course of Noble Creek and its associated through a downstream underground  flume 
(“Flume”) traversing theseveral properties, including the McLean Property; and, to Soquel Creek;

WHEREAS, the Flume serves to divert stormwater flows from Noble Creek underground 
before outletting to Soquel Creek;

WHEREAS, the Flume is believed to be located within the bounds of an easement created 
by a Grant Deed dated May 10, 1922 and recorded in the Official Records of Santa Cruz County 
on July 11, 1922 in Volume 314 at Page 193 of the Deeds of Santa Cruz County Records (“Grant 
Deed”), granting to the County of Santa Cruz (“County”) a permanent eight foot wide easement 
and right of way to “construct, maintain, operate, repair and renew a drainage ditch, canal or flume, 
for the purpose of conveying storm and drainage water (from the most easterly boundary of the 
property hereinafter described to the Soquel Creek),” and including all necessary and convenient 
means of ingress and egress thereto (“Drainage Easement”); and”). A true and correct copy of the 
Grant Deed is attached hereto as Exhibit “C”; 
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WHEREAS, a true and correct copyfor purposes of the Grant Deed is attached hereto as 
Exhibit “C”; and

WHEREAS, a this Indemnity Agreement, “Flume” refers to the portion of the flume 
traversing the McLean Property and “Drainage Easement burdens the Property, as depicted on 
page 7” refers to the portion of the Amended Preliminary Title Report by First American Title 
Company, prepared for said drainage easement traversing the McLean Property on November 3, 
2022, a copy of which is attached hereto as Exhibit “D;” and;

WHEREAS, at an indeterminate point in time the Flume was converted into a culvert 
(“Culvert”), which underlies the Property within the bounds of the Drainage Easement; and

WHEREAS, the City of Capitola (“City”),
WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 

referred to herein as the “Facility”; and

WHEREAS, City, County, and the Santa Cruz County Flood Control and Water 
Conservation District- Zone 5 (“Zone 5”) are sometimes collectively referred to herein as “Public 
Entities”; and

WHEREAS, there is a dispute betweenat an indeterminate point in time the Public Entities 
as to assert that the Flume was converted into a culvert (“Culvert”), which Public Entity, or Public 
Entities, owns and is responsible for the operation and maintenanceCulvert underlies the McLean 
Property within the bounds of the Drainage Easement;

WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 
referred to herein as the “Facility; and” and any reference to “Facility” refers to that portion of the 
Facility traversing the McLean Property;

WHEREAS, City, County, Zone 5 and McLean are sometimes collectively referred to 
herein as the “Parties” and individually as “Party”; and ”;

WHEREAS, one or more of the Public Entities may have an interest in any or all of the  
Flume, Culvert and the Drainage EasementFacility, but it is the Parties’ intent to leave the 
determination of that interest unresolved by the execution of this Agreement; and

WHEREAS, the Facility is not actively maintained by any Party; and

WHEREAS, the City, County and Zone 5Public Entities have previously made temporary, 
emergency repairs to the area of the public pathway situated adjacent to the McLean Property and 
related to the Culvert’s outfall for the purposes of preserving public safety, but no permanent 
repairs have been made; and   
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WHEREAS, on or about August 31, 2023, McLean submitted an applicationApplication 
No. 23-0400 (“Application”) for a coastal development permit and design review (the “Required 
Approvals”) for a proposed interior and exterior remodel and addition to demolish thean existing 
two- story single- family residence at the Property and construct a new residence within the same 
footprint (the “Project”), with the first-floor of the new residence to be elevated above the Federal 
Emergency Management Agency (“FEMA”) base flood elevation; and

WHEREAS, the Project also proposes to remodel the Property’s existing WHEREAS, on 
____, 2024, McLean submitted a modified set of plans consisting of an interior and exterior 
remodel, including the existing detached garage and second floor living space, reinforcement of 
existing foundation with potential new footings, and detached secondary garage and its associated 
second story with living space, above. The remodel may entail the following: Removal and 
reconfiguration of interior bearing and will relocate non-bearing walls, removal of first floor 
exterior bearing and non-bearing walls, modification of existing window and door openings as 
well as additional new openings in exterior walls and a new stairwell entry way to existing second 
floor area, while complying with the 80% valuation to stay within the previous municipal code 
requirements. The project may involve potential reinforcement of existing foundation to include 
reinforced footings and/or new footings to accommodate bearing locations. Interior and exterior 
aesthetic modifications to include new siding, roofing, windows and doors, floors and wall 
finishes. Addition to include a new second story enclosed bridge to connect the new 
elevatedprimary residence to the remodeleddetached living spaceunit above the existing garage; 
and . Resulting in an approximate 2,625 sf, 3 bedroom, 2 and ½ bath two story single family 
residence (the “Project”);

WHEREAS, as a condition to approval of the Application, the City is requiring McLean 
and future owners of the McLean Property to agree to indemnify, defend and hold harmless the 
City, County and Zone 5 from (1) any damage caused to the Facility by the Project, and (2) any 
damage caused to the Property by the present or future condition of the Facility; and;

WHEREAS, all Parties acknowledge that the residential construction in the Application 
would not normally be considered as presented given the presence of the Facility lying below and 
transversing the Property, but given that McLean purchased an existing single-family home on the 
Property overlying the Facility, has been living on the Property for a number of years, and the 
Project proposes merely to demolish and reconstruct within the same footprint the existing single-
family home located on the Property while elevating the residential portion of the structure above 
the FEMA base flood elevation and relocating existing floor area to connect the elevated residence 
to the remodeled living space above the existing garage, basic principles of fairness allow the City 
to consider the Application in exchange for the promises McLean has made in this Agreement; 
and    

WHEREAS, it is the intent of the Parties that this Agreement will allow the City to process 
the Application for the benefit of McLean, but that execution of this Agreement will not guarantee 
the approval of the Project or the Application or otherwise bind the City in any way to any future 
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approval of the Application; and

WHEREAS, this Agreement is required by the City in order to continue processing the 
Application; and

WHEREAS, the Parties agree that execution of this Agreement does not resolve the 
ownership of the Facility, or prejudice any rights or affirmative defenses that the Public Entities 
may have relating to determination of the ownership of the Facility or the Public Entities’Parties’ 
respective rights and responsibilities in the McLean Property, the Culvert, Flume or Drainage 
EasementFacility. 

NOW THEREFORE, the Parties agree as follows:

AGREEMENT

1. INCORPORATION OF RECITALS.  

1.1 The above recitals are hereby incorporated into this Agreement as though set forth 
in full. 

1.2 The Parties agree that the above recitals are true and correct representations of the 
Parties’ respective understanding of the circumstances giving rise to the Agreement.

2. OWNERSHIP OF THE PROPERTY. 

2.1 For the purposes of this Agreement, an “Owner” means the person or entity that is 
the owner, holder, or beneficiary, of any interest in the McLean Property other than the Drainage 
Easement, including but not limited to a fee simple interest, an easement, a profit, a license, a life 
estate, a joint tenancy, a lien, a deed-of-trust or other security interest. 

2.1.1 McLean is the Owner of the McLean Property at the time of execution of 
this Agreement. 

2.1.2 Upon purchase, sale, or any other conveyance of an interest in the McLean 
Property, the person or entity receiving that interest shall become an Owner and shall be 
bound by the terms of this Agreement and become a Party.

2.1.3 Upon alienation, sale, or transfer, of an interest in the McLean Property that 
would make a person or entity an Owner, that person or entity’s Ownership shall terminate, 
and they shall thereafter no longer be an Owner.

2.1.4 For the purposes of this Agreement, there may be more than one Owner of 
the Property at any given time. Each Owner shall be jointly and severally responsible for 
each promise and obligation applicable to an Owner under this Agreement.   
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2.2 For the purposes of this Agreement, “Ownership” shall mean the status of being an 
Owner.   

3. INDEMNIFICATION FOR CONSTRUCTION; PROTECTION OF FACILITY. 

3.1 Owner agrees to indemnify and hold harmless the Public Entities, and each of their 
respective officials, officers, directors, commissioners, employees, agents, and volunteers 
(collectively, “Indemnitees”), and defend with counsel reasonably acceptable to Indemnitees, from 
and against any and all liabilities, claims, actions, losses, injuries, damages, judgments, or 
expenses, including attorneys’ fees and costs, of any kind (collectively, “Losses”), related to the 
Facility, Noble Creek, neighboring properties and public infrastructure bordering the Facility, or 
any combination of the same, resulting from, or in any way related to Owner’s performance of the 
Project. 

3.1.1 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or 
lawsuit covered by this provision.

3.1.2 This indemnification shall survive the termination of both this Agreement 
and each Owner’s Ownership.

3.2 Owner agrees to include in the Project plans reasonable protective measures and 
practices for the Facility and Noble Creek, including any improvements thereonneighboring 
properties and public infrastructure bordering the Facility that could foreseeably be impacted by 
the Project, in the Application and the Project plans, and, if the Application is approved by the 
City, to implement those protective measures and practices as part of construction of the Project. 

3.2.1 The Public Entities shall confer regarding the adequacy of said protective 
measures and form a consensus regarding said measures. City shall impose said measures 
as conditions of approval on any permit issued pursuant to the Application. 

3.2.2 Owner agrees and promises to implement said protective measures and 
practices if the Application is approved by the City and the Project is constructed.

3.2.3 Owner shall likewise be obligated to undertake measures to protect 
properties and public infrastructure bordering the Facility to the extent such properties and 
public infrastructure may be damaged or impacted by Owner performing the Project in, 
above and around the Facility.

3.3 McLean agrees that, as a condition of approval of any permit issued pursuant to the 
Application, each Public Entity shall be named as an additional insured by each contractor and 
consultant employed by McLean to perform any portion of the Project which would otherwise be 
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required to provide insurance to McLean or the City, or both of them, by including language 
substantially similar to the following in each of their respective contracts:

“Contractor agrees, to the fullest extent permitted by law, to indemnify, defend, and hold 
harmless the City of Capitola, County of Santa Cruz, the Santa Cruz County Flood Control 
and Water Conservation District – Zone 5, and each of their respective officials, officers, 
directors, commissioners, employees, agents, and volunteers (collectively, “Indemnitees”) 
from and against any and all liability, claim, action, loss, injury, damage, judgment, or 
expense, including attorneys’ fees and costs (“Losses”)  caused by or resulting from 
negligence, recklessness, or willful misconduct of Contractor, Contractor’s officers, 
employees, agents, or subcontractors in any way related to this (construction) agreement. 
Contractor’s duty to indemnify and hold harmless Indemnitees shall not apply to the extent 
such Losses are caused by the sole or active negligence or willful misconduct of 
Indemnitees. Contractor’s obligation to defend shall arise regardless of any claim or 
assertion that Indemnitees caused or contributed to the Losses. This indemnification clause 
shall survive termination of this agreement.”, without waiving any rights Contractor may 
have to demand reimbursement of such defense costs upon a finding that the Losses were 
caused by the sole or active negligence or willful misconduct of any of the Indemnitees. 

3.4 Owner further agrees to refrain from undertaking any action during or after 
construction of the Project or allowing any use of the McLean Property that might reasonably be 
expected to damage the Facility or interfere with its operation for its intended purposes.

4. INDEMNIFICATION FOR POST-CONSTRUCTION DAMAGE TO PROPERTY.

4.1 Beginning with the commencement of construction of the Project, and continuing 
in perpetuity thereafter, Owner agrees to save, indemnify, and hold harmless the Indemnitees, and 
each of them, and defend with counsel reasonably acceptable to the Indemnitees, from any and all 
Losses, caused, alleged to be caused, or in any way related to the Facility being located under, 
transversing and/or abutting the Property wherein the operative facts that serve as the basis for 
such Losses are alleged to have occurred during that Owner’s Ownership of the Property.

4.2 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or lawsuit 
covered by this provision.

4.3 This indemnification shall survive the termination of both this Agreement and 
expiration of each Owners’ Ownership.

54. RUNS WITH THE LAND; SUCCESSORS BOUND; RECORDATION.

54.1 It is the Parties’ intent, and McLean specifically promises, that this Agreement shall 
be binding on McLean’s successors and assigns, and McLean’s successors in interest in the 
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Property, to the same extent that it is binding on McLean. 

5.1.1 Therefore, for avoidance of doubt, should Owner sell or otherwise transfer 
the Property or any interest therein, including by sale, lease, gift, bequest, or otherwise, the 
person or entity receiving any interest in the Property shall become an Owner and shall 
have all the same obligations under this Agreement as McLean had at the time this 
Agreement was executed.

5.1.2 Owner shall provide a copy of this Agreement, executed by all Parties, to 
the City for recordation prior to the City acting on the Application. City shall thereafter 
record the executed copy of this Agreement in order to provide notice of its terms to 
Owner’s successors-in-interest.

5.1.3 Owner shall deliver to each subsequent owner, heir, or successor in Owner’s 
interest in the Property, a copy of this Agreement and shall inform them of their obligation 
to be bound by its terms prior to or at the time of transferring such interest.

5.2 Theany Owner of the McLean Property and that the provisions of this Agreement 
shall be construed and interpreted as covenants running with the land in regard to the McLean 
Property. 

54.2.1 This Agreement’s provisions shall be binding, to the fullest extent permitted 
by law and equity, on all future Owners of an interest, of any nature, in the Property.

5.2.2 This Agreement’s provisions shall be interpreted, to the fullest extent 
permitted by law and in equity, for the benefit and in favor of, and shall be enforceable by, 
the Public Entities, their successors and assigns, against Owner, and against Owner’s 
successors and assigns, and every successor in interest to the Property, or any part of the 
Property, any interest in the Property, and any party in possession or occupancy of the 
Property.

6. PUBLIC ENTITIES’ RIGHT TO ACCESS FACILITIES AND PERFORM 
VARIOUS ACTIVITIES.

6.1 Owner agrees and acknowledges The Parties agree that one or several of the 
Public Entities have the right to access the Facility pursuant to the terms of the Drainage Easement 
to construct, maintain, operate, repair and renew the Facility (“Maintenance Activities”).

6.1.1 Owner agrees to provide reasonable access to the Facility for the purposes 
of any of the Public Entities performing Maintenance Activities.

6.1.2 Owner agrees to refrain from undertaking any action, or allowing any use 
of the Property, that would or could reasonably be expected to damage or harm the Facility 
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or impair the Public Entities’ ability to perform Maintenance Activities.

6.1.3 Owner acknowledges and agrees that Owner is not entitled to any 
compensation from any of the Public Entities for any such Maintenance Activities, 
regardless of the impacts such Maintenance Activities might have on the Property.

6.2 Owner agrees to save, indemnify, and hold harmless the Indemnitees, and each of 
them, and defend with counsel reasonably acceptable to the Indemnitees, from any and against any 
and all Losses, caused, or alleged to be caused, to the Property related to the Maintenance 
Activities, except to the extent that such liabilities, claims, actions, losses, injuries, damages, 
judgments, or expenses are determined by a court of competent jurisdiction to be the sole result of 
the gross negligence of each of the Public Entities.

6.2.1 This indemnification shall become irrevocable upon the commencement of Project 
construction and shall survive the terminationapproval of this Agreement. by the City and 
execution by McLean, the City will not consider this Agreement as an Application completeness 
issue. 

74.3 The Parties agree that this Agreement may not be recorded until the Application 
has been approved by the City.

5. CONSIDERATION BY PUBLIC ENTITIES.

7.1 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that none of the Public Entities concede that they own the Facility. 5.1 All Parties 
agree that execution of this Agreement shall not, and may not, be utilized as evidence of any 
particular Public Entity’s respective ownership interest in the Drainage Easement, the Culvert, or 
the Flume.

7.2 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that but for the presence of the Culvert resulting in a covered rather than an open water 
channel on the Property, and given the Culvert’s position on the Property, the existing single-
family residence on the Property could not have been constructed. 

7.3 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that, if the Property had been undeveloped at the time that the Application was submitted, 
and had an existing single-family residence not been already present on the Property at the time 
the Application was submitted, the City would not have processed the Application based on the 
existence of the Culvert as both a potential safety hazard and as a barrier to accessing the Facility. 

7.4 In making the promises in this Agreement, Owner acknowledges and agrees that 
the presence of a single-family residence on the Property substantially increases the difficulty of 
the Public Entities accessing the Facility and the cost of performing Maintenance Activities, 
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including potential future upgrade and replacement of the Culvert.

7.55.2 By execution of this Agreement, the City is not committing itself to or agreeing to 
undertake any act or activity legally requiring the subsequentseparate independent exercise of 
discretion by the City. Execution of this Agreement by the City is merely an agreement to process 
an application(s) for the Required Approvals in accordance with the terms hereof, reserving for 
subsequent City action the final discretion and approval regarding the Required Approvals and all 
proceedings and decisions in connection therewith. Any action on the Required Approvals shall 
become effective only if and after certification, adoption or approval of any analysis required under 
the California Environmental Quality Act (“CEQA”), and only if such Required Approvals have 
been duly considered and approved by the City following conduct of all legally required 
procedures.  Failure of the City to approve the Required Approvals after a public hearing thereon 
shall not constitute a default or a breach of the terms of this Agreement by City. 

7.6 This Agreement does not limit in any way the discretion of City in acting on any 
applications for the Required Approvals for the proposed Project or any portion thereof.  Owner 
acknowledges that compliance with CEQA will be required in connection with consideration of 
such Required Approvals for the proposed Project or any portion thereof, and the City shall retain 
the discretion in accordance with CEQA and other applicable law before taking action on any such 
Required Approvals to (1) adopt or certify an environmental analysis of the Project or any portion 
thereof, prepared in accordance with CEQA, (2) identify and impose mitigation measures to 
mitigate significant environmental impacts, nor limit the anticipated scope of any required public 
improvements, (3) select other feasible alternatives to avoid significant environmental impacts, 
including the “no project” alternative, (4) adopt a statement of overriding considerations in 
accordance with Public Resources Code Section 21081(b) relative to any significant environmental 
impacts of the Project or any portion thereof, or implementation of any required public 
improvements, prior to taking final action if such significant impacts cannot otherwise be avoided, 
or (5) determine not to proceed with the Required Approvals or any portion thereof. Any action 
taken by the City in the exercise of its discretion relating to any analysis required by CEQA, or on 
any application for the Required Approvals required to develop and construct the Project or any 
portion thereof, shall not constitute a default or a breach of the terms of this Agreement by City.

85.3 This Agreement does not limit in any way the discretion of City in acting on any 
applications for the Required Approvals for the proposed Project or any portion thereof.  

6. TERM; TERMINATION.

86.1 This Agreement shall be effective upon execution by all Parties.

86.2 This Agreement shall remain in effect until the soonest date that (1) the Facility is 
removed from underlying the McLean Property; or (2) until this Agreement is terminated as 
provided herein.
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86.3 The Parties may terminate this Agreement upon the occurrence of any of the 
following conditions:

86.3.1 Mutual written agreement of all Parties, with or without conditions.

8.3.2  Withdrawal or denial of the Application without the Project having 
commenced construction; provided, however, that termination of this Agreement under the 
circumstances of withdrawal of the Application shall not prohibit City, or any of the Public Entities 
with jurisdiction to do so, from re-imposing the requirement of executing and recording a future 
agreement containing substantively similar terms to this one if Owner or a successor-in-interest 
submits a future application for any type of permit contemplating development of the Property, 
including but not limited to a Coastal Development Permit, other development permit, or building 
permit.

8.4 Notwithstanding any other provision to the contrary, once construction of the 
Project has commenced, the indemnification provisions described herein shall survive termination 
of this Agreement.

9 6.3.2  Withdrawal or denial of the Application without the Project having 
commenced construction.

7. GENERAL PROVISIONS.

97.1 This Agreement shall be construed and interpreted both as to validity and to 
performance of the Parties in accordance with the laws of the State of California. 

97.2 The sole venue for all legal actions concerning any dispute, claim or matter arising 
out of or in relation to this Agreement shall be the Superior Court of the County of Santa Cruz, 
State of California.

97.3 The terms of this Agreement shall be construed in accordance with the meaning of 
the language used and shall not be construed for or against any Party by reason of the authorship 
of this Agreement or any other rule of construction which might otherwise apply.

97.4 The persons executing this Agreement on behalf of the Parties hereto warrant that 
(i) they are duly authorized to execute and deliver this Agreement on behalf of said Party, (ii) by 
so executing this Agreement, such Party is formally bound to the provisions of this Agreement, 
and (iii) the entering into this Agreement does not violate any provision of any other agreement to 
which said Party is bound.

97.5 Any modification to this Agreement must be in writing and executed by all Parties 
hereto.
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97.6 This Agreement may be executed in any number of counterparts, each of which 
when so executed shall be deemed to be an original and all of which taken together shall constitute 
the same agreement.

//

//

Signatures are included on the following pages
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From: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Sent: Friday, August 23, 2024 10:59 PM PDT
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
CC: Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Herlihy,
Katie(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: Re: 427 Riverview Indemnity Agreement
Attachment(s): "082324 Draft Indemnity Agreement Re 427 Riverview (ApplicantRedline) JAG edits.docx"
Leila:

Please see my comments and revisions. Let me know if you’d like to hop on a call next week—I have a pretty significant hearing on
Thursday, but I can make time for you earlier in the week.
 
//Justin
 
 

 Justin A. Graham | Assistant County Counsel
Santa Cruz County Counsel’s Office
701 Ocean Street, Room 505, Santa Cruz, CA 95060
Office: 831-454-2040 | Direct Line: 831-454-2072
Email: Justin.Graham@SantaCruzCountyCA.Gov
My schedule is: Monday through Friday, 8am to 5pm.

 
SANTA CRUZ COUNTY COUNSEL CONFIDENTIAL COMMUNICATION
NOTICE TO RECIPIENT: This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may be subject to the attorney-client privilege, attorney work-product doctrine, and/or otherwise
confidential and exempt from disclosure under applicable federal and state laws. If you are not the intended recipient, please delete the email and notify us immediately. Any further disclosure, forwarding, dissemination, copying, or other use
without permission is prohibited.

 
 
 
 
From:Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Date: Wednesday, August 21, 2024 at 11:32 AM
To: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Cc: Zutler, Samantha W. <SZutler@bwslaw.com>, Jason Heath <Jason.Heath@santacruzcountyca.gov>, Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>, Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

Hi Justin,
 
We had a productive call with the applicant’s attorney, Anna DiBenedetto, last week to discuss her requested changes to the draft
Indemnity Agreement. We were able to reach an understanding on most of the issues. I’ve updated the draft agreement that shows
all of Anna’s changes, with our comments added indicating which of her changes the City is inclined to reject -most of these
rejections have already been explained to and accepted by Anna, as the comments indicate. If there is no comment it means the City
is ok with the change. I also made additional edits in yellow highlight for ease of reference.
 
The applicant is of course eager to move forward as quickly as possible. Could you give us a sense of your timing to review and get
back to us with your comments?
 
 
Thanks!
 
 

Leila J. Moshref-Danesh | Senior Associate
she, her, hers

Burke, Williams & Sorensen, LLP
1770 Iowa Avenue, Suite 240, Riverside, CA 92507
D 951.801.6626  |  O 951.788.0100  |  F 951.788.5785
lmoshref@bwslaw.com  |  vCard  |  Bio  |  LinkedIn  |  bwslaw.com

 

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to the attorney-client
privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the designated addressee named above or
the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any further review, dissemination, distribution or copying of
this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER
NAMED ABOVE AT 800.333.4297. Thank you.​

CAP-CAMPBELL_001533



 
We would be happy to set up a time to meet with you and your client if you have any questions on the agreement, once you have
had a chance to review.
 
Thank you.
 

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
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RECORDING REQUESTED BY AND 
WHEN RECORDED, MAIL TO:

City of Capitola
Community Development
420 Capitola Avenue
Capitola, CA 95010

EXEMPT FROM RECORDING FEES PER GOVERNMENT CODE §§6103, 27383APN NO. 035-132-01-000

The undersigned declare:

Documentary Transfer Tax is: $0

No monetary consideration.

DECLARATION OF COVENANTS
AND INDEMNITY AGREEMENT

RECITALS

WHEREAS, Joseph W. McLean, Jr., Trustee of The Joseph W. McLean Jr. Trust, 
established March 2, 2022 (“McLean” or “Owner”) is the owner of that certain real property 
described in Exhibit “A” hereto (“McLean Property”); and

WHEREAS, the McLean Property was created by a subdivision map dated April 1922 
recorded in the Official Records of Santa Cruz County on May 13, 1922 in Map Book 18, Page 36 
of the Santa Cruz County Records (the “Map”) and attached hereto as Exhibit “B;” and”;

WHEREAS, Sheet 3 of the Map depicts drainage from Noblediverting Noble Gulch Creek 
and a diversion of the natural course of Noble Creek and its associatedthrough athrough a 
downstream underground  flume (“Flume”) traversing theseveral properties, including the 
McLean Property; and, to Soquel Creek;

WHEREAS, the Flume serves to divert stormwater flows from Noble Creek underground 
before outletting to Soquel Creek;

WHEREAS, the Flume is believed to be located within the bounds of an easement created 
by a Grant Deed dated May 10, 1922 and recorded in the Official Records of Santa Cruz County 
on July 11, 1922 in Volume 314 at Page 193 of the Deeds of Santa Cruz County Records (“Grant 
Deed”), granting to the County of Santa Cruz (“County”) a permanent eight foot wide easement 
and right of way to “construct, maintain, operate, repair and renew a drainage ditch, canal or flume, 
for the purpose of conveying storm and drainage water (from the most easterly boundary of the 
property hereinafter described to the Soquel Creek),” and including all necessary and convenient 
means of ingress and egress thereto (“Drainage Easement”); and”). A true and correct copy of the 
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Grant Deed is attached hereto as Exhibit “C”; 

WHEREAS, a true and correct copyfor purposes of the Grant Deed is attached hereto as 
Exhibit “C”; and

WHEREAS, a this Indemnity Agreement, “Flume” refers to the portion of the flume 
traversing the McLean Property and “Drainage Easement burdens the Property, as depicted on 
page 7” refers to the portion of the Amended Preliminary Title Report by First American Title 
Company, prepared for said drainage easement traversing the McLean Property on November 3, 
2022, a copy of which is attached hereto as Exhibit “D;” on November 3, 2022, a copy of which 
is attached hereto as Exhibit “D;”  and;

WHEREAS, at an indeterminate point in time the Flume was converted into a culvert 
(“Culvert”), which underlies the Property within the bounds of the Drainage Easement; and

WHEREAS, the City of Capitola (“City”),
WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 

referred to herein as the “Facility”; and

WHEREAS, City, County, and the Santa Cruz County Flood Control and Water 
Conservation District- Zone 5 (“Zone 5”) are sometimes collectively referred to herein as “Public 
Entities”; and

WHEREAS, there is a dispute betweenat an indeterminate point in time the Public Entities 
as to assert that the Flume was converted into a culvert (“Culvert”), which Public Entity, or Public 
Entities, owns and is responsible for the operation and maintenanceCulvert underlies the McLean 
Property within the bounds of the Drainage Easement;

WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 
referred to herein as the “Facility; and” and any reference to “Facility” refers to that portion of the 
Facility traversing the McLean Property;

WHEREAS, City, County, Zone 5 and McLean are sometimes collectively referred to 
herein as the “Parties” and individually as “Party”; and ” and individually as “Party”;

WHEREAS, one or more of the Public Entities may have an interest in any part or all of 
the  Flume, Culvert and the Drainage EasementFacility, and there is a dispute between them as 
to what the nature of their respective interests may be, but it is the Parties’ intent to leave the 
determination of that those interests unresolved by the execution of this Agreement; and

WHEREAS, the Facility is not maintained by any Party due to the ambiguity in its 
ownership; Facility is not actively maintained by any Party; and
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WHEREAS, the City, County and Zone 5
WHEREAS, the Public Entities have previously made temporary, emergency repairs to the 

area of the public pathway situated adjacent to the McLean Property and related to the Culvert’s 
outfall for the purposes of preserving public safety, but no permanent repairs have been made; and   

WHEREAS, on or about August 31, 2023, McLean submitted an applicationApplication 
No. 23-0400 (“Application”) for a coastal development permit and design review (the “Required 
Approvals”) for a proposed interior and exterior remodel and addition to demolish thean existing 
two- story single- family residence at the Property and construct a new residence within the same 
footprint (the “Project”), with the first-floor of the new residence to be elevated above the Federal 
Emergency Management Agency (“FEMA”) base flood elevation; and

WHEREAS, the Project also proposes to remodel the Property’s existing WHEREAS, on 
____, 2024, McLean submitted a modified set of plans consisting of an interior and exterior 
remodel, including the existing detached garage and second floor living space, reinforcement of 
existing foundation with potential new footings, and detached secondary garage and its associated 
second story with living space, above. The remodel may entail the following: Removal and 
reconfiguration of interior bearing and will relocate non-bearing walls, removal of first floor 
exterior bearing and non-bearing walls, modification of existing window and door openings as 
well as additional new openings in exterior walls and a new stairwell entry way to existing second 
floor area, while complying with the 80% valuation to stay within the previous municipal code 
requirements. The project may involve potential reinforcement of existing foundation to include 
reinforced footings and/or new footings to accommodate bearing locations. Interior and exterior 
aesthetic modifications to include new siding, roofing, windows and doors, floors and wall 
finishes. Addition to include a new second story enclosed bridge to connect the new 
elevatedprimary residence to the remodeleddetached living spaceunit above the existing garage; 
and . Resulting in an approximate 2,625 sf, 3 bedroom, 2 and ½ bath two story single family 
residence (the “Project”);

WHEREAS, as both a completeness item for processing the Application, and condition to 
approval of the Application, the City is requiring McLean and future owners of the McLean 
Property to agree to indemnify, defend and hold harmless the City, County and Zone 5 from (1) 
(1) any damage caused to the Facility by the Project, and (2) any damage caused to the Property 
by the present or future condition of the Facility, or due to the Property being located over the 
underground Facility , and (2) any damage caused to the Property by the present or future condition 
of the Facility; and;

WHEREAS, all Parties acknowledge that the residential construction in the Application 
would not normally be considered as presented given the presence of the Facility lying below and 
transversing the Property, but given that McLean purchased an existing single-family home on the 
Property overlying the Facility, has been living on the Property for a number of years, and the 
Project proposes merely to demolish and reconstruct within the same footprint the existing single-
family home located on the Property while elevating the residential portion of the structure above 

Formatted: Indent: First Line: 1.27 cm

Commented [Moshref-Danesh, Leila J.11]: 
 Reject deletion
Commented [Moshref-Danesh, Leila J.12]: 
 Reject deletion

Commented [Moshref-Danesh, Leila J.13]: 
 Unclear why this project description uses the word “may” 
throughout. Rather than using uncertain language, have 
updated with a more general project description so that if 
inconsequential details, like siding, are modified, the 
Agreement does not need to be amended.

Commented [Moshref-Danesh, Leila J.14]: 
 This may be the updated project description, but does not 
reflect the application that was submitted by the applicant in 
August 2023. Once the applicant submits the updated plans 
this section will need to be updated to reflect the modified 
submittal and submittal date. Staff will also need to review 
the plans to confirm this PD matches the updated plans. ¶
¶
Have reworded to reflect the resubmittal

Commented [Moshref-Danesh, Leila J.15]: 
 Reject this deletion
Commented [Justin G16R15]:  Agreed

Formatted: Right

CAP-CAMPBELL_001539



  \ )   

  
  

  
  

    
IP

 

\\
 

  

  

  

  

  A
N
 
  

  Dratrage 

| 

  

MeLean-Property at the time of execution of 

  
  MeLean 

Page 4 of 3   

Reject this deletion. 

Highlight 

u want to 

Agree } 

Highlight } 
Highlight } 

Right

4870-9811-1684 v1 Page 4 of 18

the FEMA base flood elevation and relocating existing floor area to connect the elevated residence 
to the remodeled living space above the existing garage, basic principles of fairness allow the City 
to consider the Application in exchange for the promises McLean has made in this Agreement; 
and    

WHEREAS, it is the intent of the Parties that this Agreement will allow the City to process 
the Application for the benefit of McLean, but that execution of this Agreement will not guarantee 
the approval of the Project or the Application or otherwise bind the City in any way to any future 
approval of the Application; and

WHEREAS, this Agreement is required by the City in order to continue processing the 
Application; and

WHEREAS, the Parties agree that execution of this Agreement does not resolve the 
ownership of the Facility, or prejudice any rights or affirmative defenses that the Public Entities 
may have relating to determination of the ownership of the Facility or the Public Entities’ 
respective rights and responsibilities in the Property or  McLean Property, the Culvert, Flume or 
Drainage EasementFacility. 

NOW THEREFORE, the Parties agree as follows:

AGREEMENT

1. INCORPORATION OF RECITALS.  

1.1 The above recitals are hereby incorporated into this Agreement as though set forth 
in full. 

1.2 The Parties agree that the above recitals are true and correct representations of the 
Parties’ respective understanding of the circumstances giving rise to the Agreement.

2. OWNERSHIP OF THE PROPERTY. 

2.1 For the purposes of this Agreement, an “Owner” means the person or entity that is 
the owner, holder, or beneficiary, of any interest in the McLean Property other than the Drainage 
Easement, including but not limited to a fee simple interest, an easement, a profit, a license, a life 
estate, a joint tenancy, a lien, a deed-of-trust or other security interest. 

2.1.1 McLean is the Owner of the McLean Property at the time of execution of 
this Agreement. 

2.1.2 Upon purchase, sale, or any other conveyance of an interest in the McLean 
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Property, the person or entity receiving that interest shall become an Owner and shall be 
bound by the terms of this Agreement and become a Party.

2.1.3 Upon alienation, sale, or transfer, of an interest in the McLean Property that 
would make a person or entity an Owner, that person or entity’s Ownership shall terminate, 
and they shall thereafter no longer be an Owner.

2.1.4 For the purposes of this Agreement, there may be more than one Owner of 
the Property at any given time. Each Owner shall be jointly and severally responsible for 
each promise and obligation applicable to an Owner under this Agreement.   

2.2 For the purposes of this Agreement, “Ownership” shall mean the status of being an 
Owner.   

3. INDEMNIFICATION FOR CONSTRUCTION; PROTECTION OF FACILITY. 

3.1 Owner agrees to indemnify and hold harmless the Public Entities, and each of their 
respective officials, officers, directors, commissioners, employees, agents, and volunteers 
(collectively, “Indemnitees”), and defend with counsel reasonably acceptable to Indemnitees, from 
and against any and all liabilities, claims, actions, losses, injuries, damages, judgments, or 
expenses, including attorneys’ fees and costs, of any kind (collectively, “Losses”), related to the 
Facility, Noble Creek, neighboring properties and public infrastructure bordering the Facility, or 
any combination of the same, resulting from, or in any way related to Owner’s performance of the 
Project. 

3.1.1 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or 
lawsuit covered by this provision.

3.1.2 This indemnification shall survive the termination of both this Agreement and each 
Owner’s Ownership.3.1.2 This indemnification shall survive the termination of both this 
Agreement and each Owner’s Ownership.

3.2 Owner agrees to include in the Project plans reasonable protective measures and 
practices for the Facility, and as well as Noble Creek, including any improvements 
thereonneighboring properties and public infrastructure bordering the Facility that could 
foreseeably be impacted by the Project, in the Application and the Project plans, and, if the 
Application is approved by the City, to implement those protective measures and practices as part 
of construction of the Project. 

3.2.1 The Public Entities shall confer regarding the adequacy of said protective 
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measures and form a consensus regarding said measures. City shall impose said measures 
as conditions of approval on any permit issued pursuant to the Application. 3.2.1 The 
Public Entities shall confer regarding the adequacy of said protective measures and form a 
consensus regarding said measures. City shall impose said measures as conditions of 
approval on any permit issued pursuant to the Application. 

3.2.2 Owner agrees and promises to implement said protective measures and 
practices if the Application is approved by the City and the Project is constructed.

3.2.3 Owner shall likewise be obligated to undertake measures to protect 
properties and public infrastructure bordering the Facility to the extent such properties and 
public infrastructure may be damaged or impacted by Owner performing the Project in, 
above and around the Facility. 3.2.2 Owner agrees and promises to implement said 
protective measures and practices if the Application is approved by the City and the Project 
is constructed.

3.2.3 Owner shall likewise be obligated to undertake measures to protect 
properties and public infrastructure bordering the Facility to the extent such properties and 
public infrastructure may be damaged or impacted by Owner performing the Project in, 
above and around the Facility.

3.3 McLean agrees that, as a condition of approval of any permit issued pursuant to the 
Application, each Public Entity shall be named as an additional insured by each contractor and 
consultant employed by McLean to perform any portion of the Project which would otherwise be 
required to provide insurance to McLean or the City, or both of them, by including language 
substantially similar to the following in each of their respective contracts:

“Contractor agrees, to the fullest extent permitted by law, to indemnify, defend, and hold 
harmless the City of Capitola, County of Santa Cruz, the Santa Cruz County Flood Control 
and Water Conservation District – Zone 5, and each of their respective officials, officers, 
directors, commissioners, employees, agents, and volunteers (collectively, “Indemnitees”) 
from and against any and all liability, claim, action, loss, injury, damage, judgment, or 
expense, including attorneys’ fees and costs (“Losses”)  caused by or resulting from 
negligence, recklessness, or willful misconduct of Contractor, Contractor’s officers, 
employees, agents, or subcontractors in any way related to this (construction) agreement. 
Contractor’s duty to indemnify and hold harmless Indemnitees shall not apply to the extent 
such Losses are caused by the sole or activegross negligence or willful misconduct of 
Indemnitees. Contractor’s obligation to defend shall arise regardless of any claim or 
assertion that Indemnitees caused or contributed to the Losses. This indemnification clause 
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shall survive termination of this agreement.”, without waiving any rights Contractor may 
have to demand reimbursement of such defense costs upon a finding that the Losses were 
caused by the sole or activegross negligence or willful misconduct of any of the 
Indemnitees. This indemnification clause shall survive termination of the agreement.”

3.4 Owner further agrees to refrain from undertaking any action during or after 
construction of the Project or allowing any use of the McLean Property that might reasonably be 
expected to damage the Facility or interfere with its operation for its intended purposes.

4. INDEMNIFICATION FOR POST-CONSTRUCTION DAMAGE TO PROPERTY.

4.1 Beginning with the commencement of construction of the Project, and continuing 
in perpetuity thereafter, Owner agrees to save, indemnify, and hold harmless the Indemnitees, and 
each of them, and defend with counsel reasonably acceptable to the Indemnitees, from any and all 
Losses, caused, alleged to be caused, or in any way related to the Facility being located under, 
transversing and/or abutting the Property wherein the operative facts that serve as the basis for 
such Losses are alleged to have occurred during that Owner’s Ownership of the Property.

4.2 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or lawsuit 
covered by this provision.

4.3 This indemnification shall survive the termination of both this Agreement and 
expiration of each Owners’ Ownership.

54. RUNS WITH THE LAND; SUCCESSORS BOUND; RECORDATION.

54.1 It is the Parties’ intent, and McLean specifically promises, that this Agreement shall 
be binding on McLean’s successors and assigns, and McLean’s successors in interest in the 
Property, to the same extent that it is binding on McLean. 

5.1.1 Therefore, for avoidance of doubt, should Owner sell or otherwise transfer 
the Property or any interest therein, including by sale, lease, gift, bequest, or otherwise, the 
person or entity receiving any interest in the Property shall become an Owner and shall 
have all the same obligations under this Agreement as McLean had at the time this 
Agreement was executed.

5.1.2 Owner shall provide a copy of this Agreement, executed by all Parties, to 
the City for recordation prior to the City acting on the Application. City shall thereafter 
record the executed copy of this Agreement in order to provide notice of its terms to 
Owner’s successors-in-interest.

5.1.3 Owner shall deliver to each subsequent owner, heir, or successor in Owner’s 
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interest in the Property, a copy of this Agreement and shall inform them of their obligation 
to be bound by its terms prior to or at the time of transferring such interest.

5.2 Theany Owner of the McLean Property and that the provisions of this Agreement 
shall be construed and interpreted as covenants running with the land in regard to the McLean 
Property. 

54.2.1 This Agreement’s provisions shall be binding, to the fullest extent permitted 
by law and equity, on all future Owners of an interest, of any nature, in the Property.

5.2.2 This Agreement’s provisions shall be interpreted, to the fullest extent 
permitted by law and in equity, for the benefit and in favor of, and shall be enforceable by, 
the Public Entities, their successors and assigns, against Owner, and against Owner’s 
successors and assigns, and every successor in interest to the Property, or any part of the 
Property, any interest in the Property, and any party in possession or occupancy of the 
Property.

6. PUBLIC ENTITIES’ RIGHT TO ACCESS FACILITIES AND PERFORM 
VARIOUS ACTIVITIES.

6.1 Owner agrees and acknowledges The Parties agree that one or several of the 
Public Entities have the right to access the Facility pursuant to the terms of the Drainage Easement 
to construct, maintain, operate, repair and renew the Facility (“Maintenance Activities”).

6.1.1 Owner agrees to provide reasonable access to the Facility for the purposes 
of any of the Public Entities performing Maintenance Activities.

6.1.2 Owner agrees to refrain from undertaking any action, or allowing any use 
of the Property, that would or could reasonably be expected to damage or harm the Facility 
or impair the Public Entities’ ability to perform Maintenance Activities.

6.1.3 Owner acknowledges and agrees that Owner is not entitled to any 
compensation from any of the Public Entities for any such Maintenance Activities, 
regardless of the impacts such Maintenance Activities might have on the Property.

6.2 Owner agrees to save, indemnify, and hold harmless the Indemnitees, and each of 
them, and defend with counsel reasonably acceptable to the Indemnitees, from any and against any 
and all Losses, caused, or alleged to be caused, to the Property related to the Maintenance 
Activities, except to the extent that such liabilities, claims, actions, losses, injuries, damages, 
judgments, or expenses are determined by a court of competent jurisdiction to be the sole result of 
the gross negligence of each of the Public Entities.

6.2.1 This indemnification shall become irrevocable upon the commencement of Project 
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construction and shall survive the terminationapproval of this Agreement. by the City and 
execution by McLean, the City will not consider this Agreement as an Application completeness 
issue. 

74.3 The Parties agree that this Agreement may not be recorded until the Application 
has been approved by the City.

5. CONSIDERATION BY PUBLIC ENTITIES.

7.1 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that none of the Public Entities concede that they own the Facility. 5.1 All Parties 
agree that execution of this Agreement shall not, and may not, be utilized as evidence of any 
particular Public Entity’s respective ownership interest in the Drainage Easement, the Culvert, or 
the Flume.

7.2 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that but for the presence of the Culvert resulting in a covered rather than an open water 
channel on the Property, and given the Culvert’s position on the Property, the existing single-
family residence on the Property could not have been constructed. 7.2 In making the 
promises in this Agreement, Owner specifically acknowledges and agrees that but for the presence 
of the Culvert resulting in a covered rather than an open water channel on the Property, and given 
the Culvert’s position on the Property, the existing single-family residence on the Property could 
not have been constructed. 

7.3 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that, if the Property had been undeveloped at the time that the Application was submitted, 
and had an existing single-family residence not been already present on the Property at the time 
the Application was submitted, the City would not have processed the Application based on the 
existence of the Culvert as both a potential safety hazard and as a barrier to accessing the Facility. 

7.4 In making the promises in this Agreement, Owner acknowledges and agrees that 
the presence of a single-family residence on the Property substantially increases the difficulty of 
the Public Entities accessing the Facility and the cost of performing Maintenance Activities, 
including potential future upgrade and replacement of the Culvert.

7.55.2 By execution of this Agreement, the City is not committing itself to or agreeing to 
undertake any act or activity legally requiring the subsequentseparate independent exercise of 
discretion by the City. Execution of this Agreement by the City is merely an agreement to process 
an application(s) for the Required Approvals in accordance with the terms hereof, reserving for 
subsequent City action the final discretion and approval regarding the Required Approvals and all 
proceedings and decisions in connection therewith. Any action on the Required Approvals shall 
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become effective only if and after certification, adoption or approval of any analysis required under 
the California Environmental Quality Act (“CEQA”), and only if such Required Approvals have 
been duly considered and approved by the City following conduct of all legally required 
procedures.  Failure of the City to approve the Required Approvals after a public hearing thereon 
shall not constitute a default or a breach of the terms of this Agreement by City. 

7.6 This Agreement does not limit in any way the discretion of City in acting on any 
applications for the Required Approvals for the proposed Project or any portion thereof.  Owner 
acknowledges that compliance with CEQA will be required in connection with consideration of 
such Required Approvals for the proposed Project or any portion thereof, and the City shall retain 
the discretion in accordance with CEQA and other applicable law before taking action on any such 
Required Approvals to (1) adopt or certify an environmental analysis of the Project or any portion 
thereof, prepared in accordance with CEQA, (2) identify and impose mitigation measures to 
mitigate significant environmental impacts, nor limit the anticipated scope of any required public 
improvements, (3) select other feasible alternatives to avoid significant environmental impacts, 
including the “no project” alternative, (4) adopt a statement of overriding considerations in 
accordance with Public Resources Code Section 21081(b) relative to any significant environmental 
impacts of the Project or any portion thereof, or implementation of any required public 
improvements, prior to taking final action if such significant impacts cannot otherwise be avoided, 
or (5) determine not to proceed with the Required Approvals or any portion thereof. Any action 
taken by the City in the exercise of its discretion relating to any analysis required by CEQA, or on 
any application for the Required Approvals required to develop and construct the Project or any 
portion thereof, shall not constitute a default or a breach of the terms of this Agreement by City.

85.3 This Agreement does not limit in any way the discretion of City in acting on any 
applications for the Required Approvals for the proposed Project or any portion thereof.  

6. TERM; TERMINATION.

86.1 This Agreement shall be effective upon execution by all Parties.

86.2 This Agreement shall remain in effect until the soonest date that (1) the Facility is 
removed from underlying the McLean Property; or (2) until this Agreement is terminated as 
provided herein.

86.3 The Parties may terminate this Agreement upon the occurrence of any of the 
following conditions:

86.3.1 Mutual written agreement of all Parties, with or without conditions.

8.3.2  Withdrawal or denial of the Application without the Project having 
commenced construction; provided, however, that termination of this Agreement under the 
circumstances of withdrawal of the Application shall not prohibit City, or any of the Public Entities 

Commented [Moshref-Danesh, Leila J.42]: 
 Ok with CEQA discussion being removed in order to 
simplify the agreement, nothing in this agreement prevents 
the City from complying with CEQA when it considers the 
requested entitlements.
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with jurisdiction to do so, from re-imposing the requirement of executing and recording a future 
agreement containing substantively similar terms to this one if Owner or a successor-in-interest 
submits a future application for any type of permit contemplating development of the Property, 
including but not limited to a Coastal Development Permit, other development permit, or building 
permit.

8.4 Notwithstanding any other provision to the contrary, once construction of the 
Project has commenced, the indemnification provisions described herein shall survive termination 
of this Agreement. 8.4Notwithstanding any other provision to the contrary, once construction of 
the Project has commenced, the indemnification provisions described herein shall survive 
termination of this Agreement.

9 6.3.2  Withdrawal or denial of the Application without the Project having 
commenced construction.

7. GENERAL PROVISIONS.

97.1 This Agreement shall be construed and interpreted both as to validity and to 
performance of the Parties in accordance with the laws of the State of California. 

97.2 The sole venue for all legal actions concerning any dispute, claim or matter arising 
out of or in relation to this Agreement shall be the Superior Court of the County of Santa Cruz, 
State of California.

97.3 The terms of this Agreement shall be construed in accordance with the meaning of 
the language used and shall not be construed for or against any Party by reason of the authorship 
of this Agreement or any other rule of construction which might otherwise apply.

97.4 The persons executing this Agreement on behalf of the Parties hereto warrant that 
(i) they are duly authorized to execute and deliver this Agreement on behalf of said Party, (ii) by 
so executing this Agreement, such Party is formally bound to the provisions of this Agreement, 
and (iii) the entering into this Agreement does not violate any provision of any other agreement to 
which said Party is bound.

97.5 Any modification to this Agreement must be in writing and executed by all Parties 
hereto.

97.6 This Agreement may be executed in any number of counterparts, each of which 
when so executed shall be deemed to be an original and all of which taken together shall constitute 
the same agreement.

//

Commented [Moshref-Danesh, Leila J.43]: 
 Reject this deletion.
Commented [Justin G44R43]:  Agree
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the day 
and year written below.

JOSEPH McLEAN JR. TRUST, DATED 
NOVEMBER 9, 1983

  

Dated: ____________________________
JOSEPH W. McLEAN, JR., Trustee

CITY OF CAPITOLA

Dated: ____________________________
By: Jamie Goldstein
City Manager

Dated: Approved as to form:

_______________________________
Samantha W. Zutler
City Attorney 

COUNTY OF SANTA CRUZ

__________________________________
Dated: By: Matt Machado, Deputy CAO

Director of Community Development and 
Infrastructure Department 

Dated: Approved as to form:

__________________________________
Jason M. Heath

Formatted: Right
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From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Tuesday, September 03, 2024 6:26 PM PDT
To: Justin Graham <Justin.Graham@santacruzcountyca.gov>
CC: Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Herlihy,
Katie(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
Attachment(s): "090324 Draft Indemnity Agreement Re 427 Riverview CAO CountyRedline.docx"
Hi Justin,
 
Thanks again for your comments and for meeting with the applicant’s counsel and me last Thursday. I’ve updated the draft
agreement based on your comments and our discussions with Anna, and will be sending a cleaned up version to her shortly, cc’ing
you. I wanted to send you this version first because it includes my responses to your comments.
 
Let me know if you have any questions.

Leila J. Moshref-Danesh  | Senior Associate
she, her, hers

Burke, Williams&Sorensen, LLP
1770 Iowa Avenue, Suite 240, Riverside, CA 92507
D 951.801.6626  |  O 951.788.0100  |  F 951.788.5785
lmoshref@bwslaw.com  |  vCard  |  Bio  |  LinkedIn  |  bwslaw.com

photo

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to the attorney-client
privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the designated addressee named above or
the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any further review, dissemination, distribution or copying of
this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER
NAMED ABOVE AT 800.333.4297. Thank you.​

From: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Sent: Friday, August 23, 2024 10:59 PM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: Re: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Leila:

Please see my comments and revisions. Let me know if you’d like to hop on a call next week—I have a pretty significant hearing on
Thursday, but I can make time for you earlier in the week.
 
//Justin
 
 

 Justin A. Graham | Assistant County Counsel
Santa Cruz County Counsel’s Office
701 Ocean Street, Room 505, Santa Cruz, CA 95060
Office: 831-454-2040 | Direct Line: 831-454-2072
Email: Justin.Graham@SantaCruzCountyCA.Gov
My schedule is: Monday through Friday, 8am to 5pm.

 
SANTA CRUZ COUNTY COUNSEL CONFIDENTIAL COMMUNICATION
NOTICE TO RECIPIENT: This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may be subject to the attorney-client privilege, attorney work-product doctrine, and/or otherwise
confidential and exempt from disclosure under applicable federal and state laws. If you are not the intended recipient, please delete the email and notify us immediately. Any further disclosure, forwarding, dissemination, copying, or other use
without permission is prohibited.

 
 
 
 
From:Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Date: Wednesday, August 21, 2024 at 11:32 AM
To: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Cc: Zutler, Samantha W. <SZutler@bwslaw.com>, Jason Heath <Jason.Heath@santacruzcountyca.gov>, Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>, Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****
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Hi Justin,
 
We had a productive call with the applicant’s attorney, Anna DiBenedetto, last week to discuss her requested changes to the draft
Indemnity Agreement. We were able to reach an understanding on most of the issues. I’ve updated the draft agreement that shows
all of Anna’s changes, with our comments added indicating which of her changes the City is inclined to reject -most of these
rejections have already been explained to and accepted by Anna, as the comments indicate. If there is no comment it means the City
is ok with the change. I also made additional edits in yellow highlight for ease of reference.
 
The applicant is of course eager to move forward as quickly as possible. Could you give us a sense of your timing to review and get
back to us with your comments?
 
 
Thanks!
 
 

Leila J. Moshref-Danesh  | Senior Associate
she, her, hers

Burke, Williams & Sorensen, LLP
1770 Iowa Avenue, Suite 240, Riverside, CA 92507
D 951.801.6626  |  O 951.788.0100  |  F 951.788.5785
lmoshref@bwslaw.com  |  vCard  |  Bio  |  LinkedIn  |  bwslaw.com

 

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to the attorney-client
privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the designated addressee named above or
the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any further review, dissemination, distribution or copying of
this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER
NAMED ABOVE AT 800.333.4297. Thank you.​

From: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Sent: Thursday, August 8, 2024 5:10 PM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath <Jason.Heath@santacruzcountyca.gov>
Subject: RE: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Makes sense to me. I’ll look forward to your revisions and comments.
 
//Justin
 

 Justin A. Graham  |Assistant County Counsel
Santa Cruz County Counsel’s Office
701 Ocean Street, Room 505, Santa Cruz, CA 95060
Office: 831-454-2040 | Direct Line: 831-454-2072
Email:Justin.Graham@SantaCruzCountyCA.Gov
My schedule is: Monday through Friday, 8am to 5pm.

 
SANTA CRUZ COUNTY COUNSEL CONFIDENTIAL COMMUNICATION
NOTICE TO RECIPIENT: This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may be subject to the attorney-client privilege, attorney work-product doctrine, and/or otherwise
confidential and exempt from disclosure under applicable federal and state laws. If you are not the intended recipient, please delete the email and notify us immediately. Any further disclosure, forwarding, dissemination, copying, or other use
without permission is prohibited.

 
 
 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Thursday, August 8, 2024 4:59 PM
To: Justin Graham <Justin.Graham@santacruzcountyca.gov>
Cc: Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath <Jason.Heath@santacruzcountyca.gov>
Subject: RE: 427 Riverview Indemnity Agreement
 

****CAUTION:This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from unknown
senders or unexpected email.****

Hi Justin,
 
For efficiency I suggest for our office to review the updated draft first, and then send to you for review and comment. Let us know if
you have any concerns with this approach.
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Thanks,
Leila
 
From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, August 8, 2024 3:01 PM
To: Zutler, Samantha W. <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Justin Graham
<Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Please see attached.  
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Zutler, Samantha W. <SZutler@bwslaw.com>
Sent: Thursday, August 8, 2024 1:50 PM
To: Anna DiBenedetto <anna@dibenedetto.law>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Justin Graham
<Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
 
Thanks Anna.  Could you please send a redline from the draft we sent over previously?
 
From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, August 8, 2024 1:05 PM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Hi Leila, please find attached our version of the Indemnity Agreement that we believe provides the Public
Entities with the indemnity and protections it seeks vis-à-vis the subject drainage facility.  I’ve also
attached the referenced exhibits.  Please confirm receipt and anticipated turn around as this agreement
is considered by the City as an application completeness item.  Thanks very much. 
 
Best,
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
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communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Wednesday, June 12, 2024 11:42 AM
To: Anna DiBenedetto <anna@dibenedetto.law>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: 427 Riverview Indemnity Agreement
 
Good Morning Anna,
 
Thank you for your patience as the City and County worked to draft the attached indemnity agreement. Given the novel nature of the
project and the complexities associated with the culvert, we had to expand fairly significantly upon your original draft, but the
outcome is an agreement that will ultimately allow the City to process your client’s application.
 
We would be happy to set up a time to meet with you and your client if you have any questions on the agreement, once you have
had a chance to review.
 
Thank you.
 

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
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RECORDING REQUESTED BY AND 
WHEN RECORDED, MAIL TO:

City of Capitola
Community Development
420 Capitola Avenue
Capitola, CA 95010
EXEMPT FROM RECORDING FEES

APN NO. 035-132-01-000

The undersigned declare:

Documentary Transfer Tax is: $0

No monetary consideration.

INDEMNITY AGREEMENT

RECITALS

WHEREAS, Joseph W. McLean, Jr., Trustee of The Joseph W. McLean Jr. Trust, 
established March 2, 2022 (“McLean” or “Owner”) is the owner of that certain real property 
described in Exhibit “A” hereto (“Property”);

WHEREAS, the Property was created by a subdivision map dated April 1922 recorded in 
the Official Records of Santa Cruz County on May 13, 1922 in Map Book 18, Page 36 of the Santa 
Cruz County Records (the “Map”) and attached hereto as Exhibit “B”;

WHEREAS, Sheet 3 of the Map depicts drainage from Noble Creek through a downstream 
flume (“Flume”) traversing several properties, including the McLean Property, to Soquel Creek;

WHEREAS, the Flume is believed to be located within the bounds of an easement created 
by a Grant Deed dated May 10, 1922 and recorded in the Official Records of Santa Cruz County 
on July 11, 1922 in Volume 314 at Page 193 of the Deeds of Santa Cruz County Records (“Grant 
Deed”), granting to the County of Santa Cruz (“County”) a permanent eight foot wide easement 
and right of way to “construct, maintain, operate, repair and renew a drainage ditch, canal or flume, 
for the purpose of conveying storm and drainage water (from the most easterly boundary of the 
property hereinafter described to the Soquel Creek),” and including all necessary and convenient 
means of ingress and egress thereto (“Drainage Easement”). A true and correct copy of the Grant 
Deed is attached hereto as Exhibit “C”; 

WHEREAS, for purposes of this Indemnity Agreement, “Flume” refers to the portion of 
the flume traversing the McLean Property and “Drainage Easement” refers to the portion of said 
drainage easement traversing the Property;

Commented [Justin G1]:  I would like to understand 
the reasoning behind this deletion. I am fairly certain that this 
diversion actually diverts the course of Noble Creek, to avoid 
having its outfall in downtown Capitola.
Commented [Moshref-Danesh, Leila J.2R1]: 
 Clarified and update. Since the map doesn’t show the actual 
diversion, just the facility, have left that out.
Commented [Justin G3]:  We disagree with this 
modification. As you recall, a key issue for the County/Zone 
5 is that the easement creates a right to convey water in an 
open channel (like a flume or ditch). An underground culvert 
is not within the scope of those easement rights. ¶
Also note that the Map depicts the property as it was in 1922, 
more than likely prior to under grounding the channel.¶
This was why we had the distinction between the “Flume” 
and the “Culvert” in the original document.
Commented [Moshref-Danesh, Leila J.4R3]: 
 Removed reference to underground facility
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WHEREAS, the Drainage Easement and Flume burden the Property, as depicted on page 
7 of the Amended Preliminary Title Report by First American Title Company, prepared for the 
Property on November 3, 2022, a copy of which is attached hereto as Exhibit “D;”

WHEREAS, at an indeterminate point in time the Flume was converted into a culvert 
(“Culvert”), which Culvert underlies the Property within the bounds of the Drainage Easement;

WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 
referred to herein as the “Facility” and any reference to “Facility” refers to that portion of the 
Facility traversing the McLean Property;

WHEREAS, City, County, and the Santa Cruz County Flood Control and Water 
Conservation District- Zone 5 (“Zone 5”) are sometimes collectively referred to herein as “Public 
Entities”;

WHEREAS, City, County, Zone 5 and McLean are sometimes collectively referred to 
herein as the “Parties” and individually as “Party”;

WHEREAS, one or more of the Public Entities may have an interest in any part or all of 
the Facility, and there is a dispute between them as to what the nature of their respective interests 
may be, but it is the Parties’ intent to leave the determination of those interests unresolved by the 
execution of this Agreement;

WHEREAS, the Facility is not maintained by any Party; 

WHEREAS, the Public Entities have previously made temporary emergency repairs to the 
area of the public pathway situated adjacent to the Property and related to the Culvert’s outfall for 
the purposes of preserving public safety, but no permanent repairs have been made; 

WHEREAS, on or about August 31, 2023, McLean submitted Application No. 23-0400 
(“Application”) for a coastal development permit and design review (the “Required Approvals”) 
to demolish the existing two story single family residence at the Property and construct a new 
residence within the same footprint, with the first-floor of the new residence to be elevated above 
the Federal Emergency Management Agency (“FEMA”) base flood elevation; 

WHEREAS, on ____, 2024, McLean submitted a modified project application consisting 
of an interior and exterior remodel, including the existing detached garage and construction of a 
new second floor living space, reinforcement of existing foundation with potential new footings, 
and a new second story enclosed bridge to connect the primary residence to the proposed living 
space above the garage, resulting in an approximate 2,625 sf, 3 bedroom, 2 and ½ bath two story 
single family residence (the “Project”);

Commented [Justin G5]:  I’m not sure why this was 
deleted, but it’s useful to have a singular reference for the 
Parties
Commented [Moshref-Danesh, Leila J.6R5]: 
 reverted

Commented [Justin G7]:  I think this is important to 
leave in. I added “due to the ambiguity in its ownership” but 
am willing to have that deleted.
Commented [Moshref-Danesh, Leila J.8R7]: 
 Reverted, aside from ambiguous ownership as that’s likely 
outside the scope of this agreement

Commented [Moshref-Danesh, Leila J.9]: 
 This may be the updated project description, but does not 
reflect the application that was submitted by the applicant in 
August 2023. Once the applicant submits the updated plans 
this section will need to be updated to reflect the modified 
submittal and submittal date. Staff will also need to review 
the plans to confirm this PD matches the updated plans. ¶
¶
Have reworded to reflect the resubmittal
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WHEREAS, as both a completeness item for processing the Application, and condition to 
approval of the Application, the City is requiring McLean to obtain permission from the Public 
Entities to erect a structure on top of the Drainage Easement (the “Clearances”); 

Whereas, in order to provide the Clearances, the Public Entities are requiring McLean and 
future Owners of the Property to agree to indemnify, defend and hold harmless the City, County 
and Zone 5Public Agencies from (1) any damage caused to the Facility by the Project, and (2) any 
damage caused to the Property by the present or future condition of the Facility, or due to the 
Property being located over the underground Facility;

WHEREAS, all Parties acknowledge that the residential construction in the Application 
would not normally be considered as presented given the presence of the Facility lying below and 
transversing the Property, but given that McLean purchased an existing single-family home on the 
Property overlying the Facility, has been living on the Property for a number of years, and the 
Project proposes merely to demolish and reconstruct within the same footprint the existing single-
family home located on the Property while elevating the residential portion of the structure above 
the FEMA base flood elevation, basic principles of fairness allow the City to consider the 
Application in exchange for the promises McLean has made in this Agreement; 

WHEREAS, it is the intent of the Parties that this Agreement will allow the City to process 
the Application for the benefit of McLean, but that execution of this Agreement will not guarantee 
the approval of the Project or the Application or otherwise bind the City in any way to any future 
approval of the Application; and

WHEREAS, the Parties agree that execution of this Agreement does not resolve the 
ownership of the Facility, or prejudice any rights or affirmative defenses that the Public Entities 
may have relating to determination of the ownership of the Facility or the Public Entities’ 
respective rights and responsibilities in the Property or Facility. 

NOW THEREFORE, the Parties agree as follows:

AGREEMENT

1. INCORPORATION OF RECITALS.  

1.1 The above recitals are hereby incorporated into this Agreement as though set forth 
in full. 

1.2 The Parties agree that the above recitals are true and correct representations of the 
Parties’ respective understanding of the circumstances giving rise to the Agreement.

2. OWNERSHIP OF THE PROPERTY. 

2.1 For the purposes of this Agreement, an “Owner” means the person or entity that is 
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the owner, holder, or beneficiary, of any interest in the Property other than the Drainage Easement, 
including but not limited to a fee simple interest, an easement, a profit, a license, a life estate, a 
joint tenancy, a lien, a deed-of-trust or other security interest. 

2.1.1 McLean is the Owner of the Property at the time of execution of this 
Agreement. 

2.1.2 Upon purchase, sale, or any other conveyance of an interest in the Property, 
the person or entity receiving that interest shall become an Owner and shall be bound by 
the terms of this Agreement and become a Party.

2.1.3 Upon alienation, sale, or transfer, of an interest in the Property that would 
make a person or entity an Owner, that person or entity’s Ownership shall terminate, and 
they shall thereafter no longer be an Owner.

2.1.4 For the purposes of this Agreement, there may be more than one Owner of 
the Property at any given time. Each Owner shall be jointly and severally responsible for 
each promise and obligation applicable to an Owner under this Agreement.   

2.2 For the purposes of this Agreement, “Ownership” shall mean the status of being an 
Owner.   

3. INDEMNIFICATION FOR CONSTRUCTION; PROTECTION OF FACILITY. 

3.1 Owner agrees to indemnify and hold harmless the Public Entities, and each of their 
respective officials, officers, directors, commissioners, employees, agents, and volunteers 
(collectively, “Indemnitees”), and defend with counsel reasonably acceptable to Indemnitees, from 
and against any and all liabilities, claims, actions, losses, injuries, damages, judgments, or 
expenses, including attorneys’ fees and costs, of any kind (collectively, “Losses”), related to the 
Facility, neighboring properties and public infrastructure bordering the Facility, or any 
combination of the same, resulting from, or in any way related to Owner’s performance of the 
Project.

3.1.1 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or 
lawsuit covered by this provision.

3.1.2 This indemnification shall survive the termination of both this Agreement 
and each Owner’s Ownership.

3.2 Owner agrees to include in the Project plans reasonable protective measures and 
practices for the Facility, as well as neighboring properties and public infrastructure bordering the 
Facility that could foreseeably be impacted by the Project and, if the Application is approved by 

Commented [Justin G10]:  I would like to 
understand why this was deleted, since the Drainage 
Easement is (arguably) an interest in the Property
Commented [Moshref-Danesh, Leila 
J.11R10]:  Reverted
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the City, to implement those protective measures and practices as part of construction of the 
Project. 

3.2.1 The Public Entities shall confer regarding the adequacy of said protective 
measures and form a consensus regarding said measures. City shall impose said measures 
as conditions of approval on any permit issued pursuant to the Application. 

3.2.2 Owner agrees and promises to implement said protective measures and 
practices if the Application is approved by the City and the Project is constructed.

3.2.3 Owner shall likewise be obligated to undertake measures to protect 
properties and public infrastructure bordering the Facility to the extent such properties and 
public infrastructure may be damaged or impacted by Owner performing the Project in, 
above and around the Facility.

3.3 McLean agrees that, as a condition of approval of any permit issued pursuant to the 
Application, each Public Entity shall be named as an additional insured by each contractor and 
consultant employed by McLean to perform any portion of the Project which would otherwise be 
required to provide insurance to McLean or the City, or both of them, by including language 
substantially similar to the following in each of their respective contracts:

“Contractor agrees, to the fullest extent permitted by law, to indemnify, defend, and hold 
harmless the City of Capitola, County of Santa Cruz, the Santa Cruz County Flood Control 
and Water Conservation District – Zone 5, and each of their respective officials, officers, 
directors, commissioners, employees, agents, and volunteers (collectively, “Indemnitees”) 
from and against any and all liability, claim, action, loss, injury, damage, judgment, or 
expense, including attorneys’ fees and costs (“Losses”)  caused by or resulting from 
negligence, recklessness, or willful misconduct of Contractor, Contractor’s officers, 
employees, agents, or subcontractors in any way related to this (construction) agreement. 
Contractor’s duty to indemnify and hold harmless Indemnitees shall not apply to the extent 
such Losses are caused by the sole or activegross negligence or willful misconduct of 
Indemnitees. Contractor’s obligation to defend shall arise regardless of any claim or 
assertion that Indemnitees caused or contributed to the Losses, without waiving any rights 
Contractor may have to demand reimbursement of such defense costs upon a finding that 
the Losses were caused by the sole or activegross negligence or willful misconduct of any 
of the Indemnitees. This indemnification clause shall survive termination of the 
agreement.”

3.4 Owner further agrees to refrain from undertaking any action during or after 
construction of the Project or allowing any use of the Property that might reasonably be expected 
to damage the Facility or interfere with its operation for its intended purposes.

4. INDEMNIFICATION FOR POST-CONSTRUCTION DAMAGE TO PROPERTY.

Commented [Justin G12]:  Re-inserted

Commented [Moshref-Danesh, Leila J.13]: 
 The City has discussed with the applicant and is ok with this 
deletion
Commented [Justin G14R13]:  I think the 
indemnification needs to survive termination otherwise you 
end up having to go after the homeowner for something the 
contractor did.
Commented [Moshref-Danesh, Leila 
J.15R13]:  Reverted
Commented [Moshref-Danesh, Leila J.16]: 
 Deletion rejected by County

CAP-CAMPBELL_001576



  

— A... 

haa 

av 

  ~~ 
ea BD A 

. a A. N 

1on_ to be 

Page 6 of 15 

  

need to 

  

 

4888-2461-6918 v5 Page 6 of 15

4.1 Beginning with the commencement of construction of the Project, and continuing 
in perpetuity thereafter, Owner agrees to save, indemnify, and hold harmless the Indemnitees, and 
each of them, and defend with counsel reasonably acceptable to the Indemnitees, from any and all 
Losses, caused, alleged to be caused, or in any way related to the Facility being located under, 
transversing and/or abutting the Property Project wherein the operative facts that serve as the basis 
for such Losses are alleged to have occurred during that Owner’s Ownership of the Property.

4.2 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or lawsuit 
covered by this provision.

4.3 This indemnification shall survive the termination of both this Agreement and 
expiration of each Owners’ Ownership.

5. RUNS WITH THE LAND; SUCCESSORS BOUND; RECORDATION.

5.1 It is the Parties’ intent, and McLean specifically promises, that this Agreement shall 
be binding on McLean’s successors and assigns, and McLean’s successors in interest in the 
Property, to the same extent that it is binding on McLean. 

5.1.1 Therefore, for avoidance of doubt, should Owner sell or otherwise transfer 
the Property or any interest therein, including by sale, lease, gift, bequest, or otherwise, the 
person or entity receiving any interest in the Property shall become an Owner and shall 
have all the same obligations under this Agreement as McLean had at the time this 
Agreement was executed.

5.1.2 Owner shall provide a copy of this Agreement, executed by all Parties, to 
the City for recordation prior to the City acting onconsidering the Application to be 
complete. City shall thereafter record the executed copy of this Agreement in order to 
provide notice of its terms to Owner’s successors-in-interest. 

5.1.3 Owner shall deliver to each subsequent owner, heir, or successor in Owner’s 
interest in the Property, a copy of this Agreement and shall inform them of their obligation 
to be bound by its terms prior to or at the time of transferring such interest.

5.2 The provisions of this Agreement shall be construed and interpreted as covenants 
running with the land in regard to the Property. 

54.2.1 This Agreement’s provisions shall be binding, to the fullest extent permitted 
by law and equity, on all future Owners of an interest, of any nature, in the Property.

5.2.2 This Agreement’s provisions shall be interpreted, to the fullest extent 

Commented [Moshref-Danesh, Leila J.17]: 
 Reject deletion. Applicant attorney ok with leaving this in 
provided we specify that the indemnification would apply to 
the Project, not the existing property. City is ok with this 
request.
Commented [Justin G18R17]:  We would need to 
see City’s proposed language to weigh this approach.
Commented [Moshref-Danesh, Leila 
J.19R17]:  The existing language already provides for 
this, so just made one change from Property to Project

Commented [Moshref-Danesh, Leila J.20]: 
 Moved this to the General terms below

Commented [Moshref-Danesh, Leila J.21]: 
 County would like to understand your clients’ specific 
concerns with the rest of this language
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permitted by law and in equity, for the benefit and in favor of, and shall be enforceable by, 
the Public Entities, their successors and assigns, against Owner, and against Owner’s 
successors and assigns, and every successor in interest to the Property, or any part of the 
Property, any interest in the Property, and any party in possession or occupancy of the 
Property.

6. PUBLIC ENTITIES’ RIGHT TO ACCESS FACILITIES AND PERFORM 
VARIOUS ACTIVITIES.

6.1 Owner agrees and acknowledges that one or several of the Public Entities have the 
right to access the Facility pursuant to the terms of the Drainage Easement to construct, maintain, 
operate, repair and renew the Facility (“Maintenance Activities”).

6.1.1 Owner agrees to provide reasonable access to the Facility for the purposes 
of any of the Public Entities performing Maintenance Activities.

6.1.2 Owner agrees to refrain from undertaking any action, or allowing any use 
of the Property, that would or could reasonably be expected to damage or harm the Facility 
or impair the Public Entities’ ability to perform Maintenance Activities.

6.1.3 Owner acknowledges and agrees that Owner is not entitled to any 
compensation from any of the Public Entities for any such Maintenance Activities, 
regardless of the impacts such Maintenance Activities might have on the Property.

6.2 Owner agrees to save, indemnify, and hold harmless the Indemnitees, and each of 
them, and defend with counsel reasonably acceptable to the Indemnitees, from any and against any 
and all Losses, caused, or alleged to be caused, to the Property related to the Maintenance 
Activities, except to the extent that such liabilities, claims, actions, losses, injuries, damages, 
judgments, or expenses are determined by a court of competent jurisdiction to be the sole result of 
the gross negligence of each of the Public Entities.

6.2.1 This indemnification shall become irrevocable upon the commencement of Project 
construction and shall survive the termination of this Agreement.

6.2.2 The Parties agree that this Agreement may not be recorded until the Application 
has been approved by the City.

7. CONSIDERATION BY PUBLIC ENTITIES.

7.1 All Parties agree that execution of this Agreement shall not, and may not, be utilized 
as evidence of any particular Public Entity’s respective ownership interest in the Drainage 
Easement, the Culvert, or the Flume.

Commented [Justin G22]:  We would like to 
understand the objection to including this language.

Commented [Justin G23]:  This is fine so long as 
an executed copy is required to be provided to the City as a 
completeness condition for the permit
Commented [Moshref-Danesh, Leila 
J.24R23]:  Dealt with in sections 4 and 9
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7.2 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that but for the presence of the Culvert resulting in a covered rather than an open water 
channel on the Property, and given the Culvert’s position on the Property, the existing single-
family residence on the Property could not have been constructed. 

7.3 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that, if the Property had been undeveloped at the time that the Application was submitted, 
and had an existing single-family residence not been already present on the Property at the time 
the Application was submitted, the City would not have processed the Application based on the 
existence of the Culvert as both a potential safety hazard and as a barrier to accessing the Facility. 

7.4 In making the promises in this Agreement, Owner acknowledges and agrees that 
the presence of a single-family residence on the Property substantially increases the difficulty of 
the Public Entities accessing the Facility and the cost of performing Maintenance Activities, 
including potential future upgrade and replacement of the Culvert.

7.5 By execution of this Agreement, the City is not committing itself to or agreeing to 
undertake any act or activity requiring the separate independent exercise of discretion by the City. 
Execution of this Agreement by the City is merely an agreement to process an application(s) for 
the Required Approvals in accordance with the terms hereof, reserving for subsequent City action 
the final discretion and approval regarding the Required Approvals and all proceedings and 
decisions in connection therewith. Any action on the Required Approvals shall become effective 
only if and after certification, adoption or approval of any analysis required under the California 
Environmental Quality Act (“CEQA”), and only if such Required Approvals have been duly 
considered and approved by the City following conduct of all legally required procedures.  
Failure of the City to approve the Required Approvals after a public hearing thereon shall not 
constitute a default or a breach of the terms of this Agreement by City. 

7.6 This Agreement does not limit in any way the discretion of City in acting on any 
applications for the Required Approvals for the proposed Project or any portion thereof.  

8. TERM; TERMINATION.

8.1 This Agreement shall be effective upon execution by all Parties.

8.2 This Agreement shall remain in effect until the soonest date that (1) the Facility is 
removed from underlying the Property; or (2) until this Agreement is terminated as provided 
herein.

8.3 The Parties may terminate this Agreement upon the occurrence of any of the 
following conditions:

8.3.1 Mutual written agreement of all Parties, with or without conditions.

Commented [Justin G25]:  This language needs to 
stay. First, it’s factually accurate. Second, it highlights the 
benefits of the existence of the culvert to the property
Commented [Moshref-Danesh, Leila 
J.26R25]:  Reverted
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8.3.2  Withdrawal or denial of the Application without the Project having 
commenced construction.

 8.4 Notwithstanding any other provision to the contrary, once construction of the 
Project has commenced, the indemnification provisions described herein shall survive termination 
of this Agreement.

9. GENERAL PROVISIONS.

9.1

6.2.2 The Parties agree that this AgreementUpon Project approval, the City shall record 
or cause to be recorded this Agreement with the Santa Cruz County Recorder’s office. If Project 
is not approved, City shall not record this Agreement. may not be recorded until the Application 
has been approved by the City.

9.21 This Agreement shall be construed and interpreted both as to validity and to 
performance of the Parties in accordance with the laws of the State of California. 

9.32 The sole venue for all legal actions concerning any dispute, claim or matter arising 
out of or in relation to this Agreement shall be the Superior Court of the County of Santa Cruz, 
State of California.

9.43 The terms of this Agreement shall be construed in accordance with the meaning of 
the language used and shall not be construed for or against any Party by reason of the authorship 
of this Agreement or any other rule of construction which might otherwise apply.

9.54 The persons executing this Agreement on behalf of the Parties hereto warrant that 
(i) they are duly authorized to execute and deliver this Agreement on behalf of said Party, (ii) by 
so executing this Agreement, such Party is formally bound to the provisions of this Agreement, 
and (iii) the entering into this Agreement does not violate any provision of any other agreement to 
which said Party is bound.

9.65 Any modification to this Agreement must be in writing and executed by all Parties 
hereto.

9.76 This Agreement may be executed in any number of counterparts, each of which 
when so executed shall be deemed to be an original and all of which taken together shall constitute 
the same agreement.

//

//

Signatures are included on the following pages

Commented [Justin G33]:  This is fine so long as 
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From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Tuesday, September 03, 2024 6:45 PM PDT
To: Anna DiBenedetto <anna@dibenedetto.law>
CC: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Justin Graham
<Justin.Graham@santacruzcountyca.gov>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Herlihy,
Katie(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
Attachment(s): "090324 Draft Indemnity Agreement Re 427 Riverview CAO CountyRedline.docx"
Hi Anna,
 
Thanks for meeting with Justin Graham (Santa Cruz County) and me last Thursday. I’ve cleaned up the draft Indemnity Agreement
based on our discussions and additional input from the County. You can see a few comments remain where the County has
requested additional information regarding your requested change.
 
Once you have had a chance to review please let me know if you have any questions regarding the updated draft.
 
Thank you.
 

Leila J. Moshref-Danesh | Senior Associate
she, her, hers

Burke, Williams&Sorensen, LLP
1770 Iowa Avenue, Suite 240, Riverside, CA 92507
D 951.801.6626  |  O 951.788.0100  |  F 951.788.5785
lmoshref@bwslaw.com  |  vCard  |  Bio  |  LinkedIn  |  bwslaw.com

photo

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to the attorney-client
privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the designated addressee named above or
the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any further review, dissemination, distribution or copying of
this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER
NAMED ABOVE AT 800.333.4297. Thank you.​

From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, August 22, 2024 10:02 AM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>
Subject: RE: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Good Morning Leila, our Clients asked me to check in for an update on circulation of the Agreement. 
Thank you.
 
Best,
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Friday, August 16, 2024 11:33 AM
To: Anna DiBenedetto <anna@dibenedetto.law>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>
Subject: RE: 427 Riverview Indemnity Agreement
 
Hi Anna,
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It was great speaking with you as well. The updated draft is currently with City staff. I hope to hear back from them very soon so we
can get this over to the County.
 

Leila J. Moshref-Danesh | Senior Associate
she, her, hers

Burke, Williams & Sorensen, LLP
1770 Iowa Avenue, Suite 240, Riverside, CA 92507
D 951.801.6626  |  O 951.788.0100  |  F 951.788.5785  |  M 858.722.1327
lmoshref@bwslaw.com  |  vCard  |  Bio  |  LinkedIn  |  bwslaw.com

 

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to the attorney-client
privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the designated addressee named above or
the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any further review, dissemination, distribution or copying of
this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER
NAMED ABOVE AT 800.333.4297. Thank you.​

From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Friday, August 16, 2024 10:55 AM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>
Subject: RE: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Good Morning Leila,
 
Thanks very much for speaking with me on Tuesday.  It was very helpful, and it was very nice to meet
you.  You indicated that you’d try to make the City’s proposed revisions to the Indemnity Agreement this
week, circulate those amongst City staff and then get them to County Counsel as soon as possible.  Any
progress in that regard?
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Monday, August 12, 2024 4:19 PM
To: Anna DiBenedetto <anna@dibenedetto.law>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>
Subject: RE: 427 Riverview Indemnity Agreement
 
Hi Anna, thanks for returning my call. I understand you are driving this afternoon. I’ve got a block of availability tomorrow between 12
and 4, is there a time that would work for you and I can send a zoom invite?
 
Thanks,
Leila
 
From: Zutler, Samantha W. <SZutler@bwslaw.com>
Sent: Friday, August 9, 2024 9:40 AM
To: Anna DiBenedetto <anna@dibenedetto.law>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Justin Graham
<Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
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Thanks Anna.  Based on our call, I expected your revisions to be pretty minor.  These are not that.  Leila will be giving you a call to
discuss.  Thanks, Sam
 
From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, August 8, 2024 3:01 PM
To: Zutler, Samantha W. <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Justin Graham
<Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Please see attached.  
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Zutler, Samantha W. <SZutler@bwslaw.com>
Sent: Thursday, August 8, 2024 1:50 PM
To: Anna DiBenedetto <anna@dibenedetto.law>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Jason Heath <Jason.Heath@santacruzcountyca.gov>; Justin Graham
<Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica
<jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
 
Thanks Anna.  Could you please send a redline from the draft we sent over previously?
 
From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Thursday, August 8, 2024 1:05 PM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: RE: 427 Riverview Indemnity Agreement
 
[EXTERNAL]

Hi Leila, please find attached our version of the Indemnity Agreement that we believe provides the Public
Entities with the indemnity and protections it seeks vis-à-vis the subject drainage facility.  I’ve also
attached the referenced exhibits.  Please confirm receipt and anticipated turn around as this agreement
is considered by the City as an application completeness item.  Thanks very much. 
 
Best,
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
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message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Wednesday, June 12, 2024 11:42 AM
To: Anna DiBenedetto <anna@dibenedetto.law>
Cc: Rae Spencer <rspencer@dibenedetto.law>; Zutler, Samantha W. <SZutler@bwslaw.com>; Jason Heath
<Jason.Heath@santacruzcountyca.gov>; Justin Graham <Justin.Graham@santacruzcountyca.gov>; Herlihy, Katie
(kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Kahn, Jessica <jkahn@ci.capitola.ca.us>
Subject: 427 Riverview Indemnity Agreement
 
Good Morning Anna,
 
Thank you for your patience as the City and County worked to draft the attached indemnity agreement. Given the novel nature of the
project and the complexities associated with the culvert, we had to expand fairly significantly upon your original draft, but the
outcome is an agreement that will ultimately allow the City to process your client’s application.
 
We would be happy to set up a time to meet with you and your client if you have any questions on the agreement, once you have
had a chance to review.
 
Thank you.
 

 
Leila Moshref-Danesh | Senior Associate
Pronouns: she, her, hers
1770 Iowa Avenue, Suite 240 | Riverside, CA  92507-2479
d - 951.801.6626 | t - 951.788.0100 | f - 951.788.5785
lmoshref@bwslaw.com | bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to
the attorney-client privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the
designated addressee named above or the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any
further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED ABOVE AT 800.333.4297. Thank you
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RECORDING REQUESTED BY AND 
WHEN RECORDED, MAIL TO:

City of Capitola
Community Development
420 Capitola Avenue
Capitola, CA 95010
EXEMPT FROM RECORDING FEES

APN NO. 035-132-01-000

The undersigned declare:

Documentary Transfer Tax is: $0

No monetary consideration.

INDEMNITY AGREEMENT

RECITALS

WHEREAS, Joseph W. McLean, Jr., Trustee of The Joseph W. McLean Jr. Trust, 
established March 2, 2022 (“McLean” or “Owner”) is the owner of that certain real property 
described in Exhibit “A” hereto (“Property”);

WHEREAS, the Property was created by a subdivision map dated April 1922 recorded in 
the Official Records of Santa Cruz County on May 13, 1922 in Map Book 18, Page 36 of the Santa 
Cruz County Records (the “Map”) and attached hereto as Exhibit “B”;

WHEREAS, Sheet 3 of the Map depicts drainage from Noble Creek through a downstream 
flume (“Flume”) traversing several properties, including the McLean Property, to Soquel Creek;

WHEREAS, the Flume is believed to be located within the bounds of an easement created 
by a Grant Deed dated May 10, 1922 and recorded in the Official Records of Santa Cruz County 
on July 11, 1922 in Volume 314 at Page 193 of the Deeds of Santa Cruz County Records (“Grant 
Deed”), granting to the County of Santa Cruz (“County”) a permanent eight foot wide easement 
and right of way to “construct, maintain, operate, repair and renew a drainage ditch, canal or flume, 
for the purpose of conveying storm and drainage water (from the most easterly boundary of the 
property hereinafter described to the Soquel Creek),” and including all necessary and convenient 
means of ingress and egress thereto (“Drainage Easement”). A true and correct copy of the Grant 
Deed is attached hereto as Exhibit “C”; 

WHEREAS, for purposes of this Indemnity Agreement, “Flume” refers to the portion of 
the flume traversing the McLean Property and “Drainage Easement” refers to the portion of said 
drainage easement traversing the Property;
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WHEREAS, the Drainage Easement and Flume burden the Property, as depicted on page 
7 of the Amended Preliminary Title Report by First American Title Company, prepared for the 
Property on November 3, 2022, a copy of which is attached hereto as Exhibit “D;”

WHEREAS, at an indeterminate point in time the Flume was converted into a culvert 
(“Culvert”), which Culvert underlies the Property within the bounds of the Drainage Easement;

WHEREAS, the Culvert, Flume, and Drainage Easement are sometimes collectively 
referred to herein as the “Facility” and any reference to “Facility” refers to that portion of the 
Facility traversing the McLean Property;

WHEREAS, City, County, and the Santa Cruz County Flood Control and Water 
Conservation District- Zone 5 (“Zone 5”) are sometimes collectively referred to herein as “Public 
Entities”;

WHEREAS, City, County, Zone 5 and McLean are sometimes collectively referred to 
herein as the “Parties” and individually as “Party”;

WHEREAS, one or more of the Public Entities may have an interest in any part or all of 
the Facility, and there is a dispute between them as to what the nature of their respective interests 
may be, but it is the Parties’ intent to leave the determination of those interests unresolved by the 
execution of this Agreement;

WHEREAS, the Facility is not maintained by any Party; 

WHEREAS, the Public Entities have previously made temporary emergency repairs to the 
area of the public pathway situated adjacent to the Property and related to the Culvert’s outfall for 
the purposes of preserving public safety, but no permanent repairs have been made; 

WHEREAS, on or about August 31, 2023, McLean submitted Application No. 23-0400 
(“Application”) for a coastal development permit and design review (the “Required Approvals”) 
to demolish the existing two story single family residence at the Property and construct a new 
residence within the same footprint, with the first-floor of the new residence to be elevated above 
the Federal Emergency Management Agency (“FEMA”) base flood elevation; 

WHEREAS, on ____, 2024, McLean submitted a modified project application consisting 
of an interior and exterior remodel, including the existing detached garage and construction of a 
new second floor living space, reinforcement of existing foundation with potential new footings, 
and a new second story enclosed bridge to connect the primary residence to the proposed living 
space above the garage, resulting in an approximate 2,625 sf, 3 bedroom, 2 and ½ bath two story 
single family residence (the “Project”);

Commented [Moshref-Danesh, Leila J.1]: 
 This may be the updated project description, but does not 
reflect the application that was submitted by the applicant in 
August 2023. Once the applicant submits the updated plans 
this section will need to be updated to reflect the modified 
submittal and submittal date. Staff will also need to review 
the plans to confirm this PD matches the updated plans. ¶
¶
Have reworded to reflect the resubmittal
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WHEREAS, as both a completeness item for processing the Application, and condition to 
approval of the Application, the City is requiring McLean to obtain permission from the Public 
Entities to erect a structure on top of the Drainage Easement (the “Clearances”); 

Whereas, in order to provide the Clearances, the Public Entities are requiring McLean and 
future Owners of the Property to agree to indemnify, defend and hold harmless the City, County 
and Zone 5Public Agencies from (1) any damage caused to the Facility by the Project, and (2) any 
damage caused to the Property by the present or future condition of the Facility, or due to the 
Property being located over the underground Facility;

WHEREAS, all Parties acknowledge that the residential construction in the Application 
would not normally be considered as presented given the presence of the Facility lying below and 
transversing the Property, but given that McLean purchased an existing single-family home on the 
Property overlying the Facility, has been living on the Property for a number of years, and the 
Project proposes merely to demolish and reconstruct within the same footprint the existing single-
family home located on the Property while elevating the residential portion of the structure above 
the FEMA base flood elevation, basic principles of fairness allow the City to consider the 
Application in exchange for the promises McLean has made in this Agreement; 

WHEREAS, it is the intent of the Parties that this Agreement will allow the City to process 
the Application for the benefit of McLean, but that execution of this Agreement will not guarantee 
the approval of the Project or the Application or otherwise bind the City in any way to any future 
approval of the Application; and

WHEREAS, the Parties agree that execution of this Agreement does not resolve the 
ownership of the Facility, or prejudice any rights or affirmative defenses that the Public Entities 
may have relating to determination of the ownership of the Facility or the Public Entities’ 
respective rights and responsibilities in the Property or Facility. 

NOW THEREFORE, the Parties agree as follows:

AGREEMENT

1. INCORPORATION OF RECITALS.  

1.1 The above recitals are hereby incorporated into this Agreement as though set forth 
in full. 

1.2 The Parties agree that the above recitals are true and correct representations of the 
Parties’ respective understanding of the circumstances giving rise to the Agreement.

2. OWNERSHIP OF THE PROPERTY. 

2.1 For the purposes of this Agreement, an “Owner” means the person or entity that is 
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the owner, holder, or beneficiary, of any interest in the Property other than the Drainage Easement, 
including but not limited to a fee simple interest, an easement, a profit, a license, a life estate, a 
joint tenancy, a lien, a deed-of-trust or other security interest. 

2.1.1 McLean is the Owner of the Property at the time of execution of this 
Agreement. 

2.1.2 Upon purchase, sale, or any other conveyance of an interest in the Property, 
the person or entity receiving that interest shall become an Owner and shall be bound by 
the terms of this Agreement and become a Party.

2.1.3 Upon alienation, sale, or transfer, of an interest in the Property that would 
make a person or entity an Owner, that person or entity’s Ownership shall terminate, and 
they shall thereafter no longer be an Owner.

2.1.4 For the purposes of this Agreement, there may be more than one Owner of 
the Property at any given time. Each Owner shall be jointly and severally responsible for 
each promise and obligation applicable to an Owner under this Agreement.   

2.2 For the purposes of this Agreement, “Ownership” shall mean the status of being an 
Owner.   

3. INDEMNIFICATION FOR CONSTRUCTION; PROTECTION OF FACILITY. 

3.1 Owner agrees to indemnify and hold harmless the Public Entities, and each of their 
respective officials, officers, directors, commissioners, employees, agents, and volunteers 
(collectively, “Indemnitees”), and defend with counsel reasonably acceptable to Indemnitees, from 
and against any and all liabilities, claims, actions, losses, injuries, damages, judgments, or 
expenses, including attorneys’ fees and costs, of any kind (collectively, “Losses”), related to the 
Facility, neighboring properties and public infrastructure bordering the Facility, or any 
combination of the same, resulting from, or in any way related to Owner’s performance of the 
Project.

3.1.1 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or 
lawsuit covered by this provision.

3.1.2 This indemnification shall survive the termination of both this Agreement 
and each Owner’s Ownership.

3.2 Owner agrees to include in the Project plans reasonable protective measures and 
practices for the Facility, as well as neighboring properties and public infrastructure bordering the 
Facility that could foreseeably be impacted by the Project and, if the Application is approved by 
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the City, to implement those protective measures and practices as part of construction of the 
Project. 

3.2.1 The Public Entities shall confer regarding the adequacy of said protective 
measures and form a consensus regarding said measures. City shall impose said measures 
as conditions of approval on any permit issued pursuant to the Application. 

3.2.2 Owner agrees and promises to implement said protective measures and 
practices if the Application is approved by the City and the Project is constructed.

3.2.3 Owner shall likewise be obligated to undertake measures to protect 
properties and public infrastructure bordering the Facility to the extent such properties and 
public infrastructure may be damaged or impacted by Owner performing the Project in, 
above and around the Facility.

3.3 McLean agrees that, as a condition of approval of any permit issued pursuant to the 
Application, each Public Entity shall be named as an additional insured by each contractor and 
consultant employed by McLean to perform any portion of the Project which would otherwise be 
required to provide insurance to McLean or the City, or both of them, by including language 
substantially similar to the following in each of their respective contracts:

“Contractor agrees, to the fullest extent permitted by law, to indemnify, defend, and hold 
harmless the City of Capitola, County of Santa Cruz, the Santa Cruz County Flood Control 
and Water Conservation District – Zone 5, and each of their respective officials, officers, 
directors, commissioners, employees, agents, and volunteers (collectively, “Indemnitees”) 
from and against any and all liability, claim, action, loss, injury, damage, judgment, or 
expense, including attorneys’ fees and costs (“Losses”)  caused by or resulting from 
negligence, recklessness, or willful misconduct of Contractor, Contractor’s officers, 
employees, agents, or subcontractors in any way related to this (construction) agreement. 
Contractor’s duty to indemnify and hold harmless Indemnitees shall not apply to the extent 
such Losses are caused by the sole or activegross negligence or willful misconduct of 
Indemnitees. Contractor’s obligation to defend shall arise regardless of any claim or 
assertion that Indemnitees caused or contributed to the Losses, without waiving any rights 
Contractor may have to demand reimbursement of such defense costs upon a finding that 
the Losses were caused by the sole or activegross negligence or willful misconduct of any 
of the Indemnitees. This indemnification clause shall survive termination of the 
agreement.”

3.4 Owner further agrees to refrain from undertaking any action during or after 
construction of the Project or allowing any use of the Property that might reasonably be expected 
to damage the Facility or interfere with its operation for its intended purposes.

4. INDEMNIFICATION FOR POST-CONSTRUCTION DAMAGE TO PROPERTY.

Commented [Justin G2]:  Re-inserted

Commented [Moshref-Danesh, Leila J.3]: 
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4.1 Beginning with the commencement of construction of the Project, and continuing 
in perpetuity thereafter, Owner agrees to save, indemnify, and hold harmless the Indemnitees, and 
each of them, and defend with counsel reasonably acceptable to the Indemnitees, from any and all 
Losses, caused, alleged to be caused, or in any way related to the Facility being located under, 
transversing and/or abutting the Property Project wherein the operative facts that serve as the basis 
for such Losses are alleged to have occurred during that Owner’s Ownership of the Property.

4.2 The Public Entities, and each of them, may tender demands for Owner’s 
performance under this provision at any time after becoming aware of a claim, demand, or lawsuit 
covered by this provision.

4.3 This indemnification shall survive the termination of both this Agreement and 
expiration of each Owners’ Ownership.

5. RUNS WITH THE LAND; SUCCESSORS BOUND; RECORDATION.

5.1 It is the Parties’ intent, and McLean specifically promises, that this Agreement shall 
be binding on McLean’s successors and assigns, and McLean’s successors in interest in the 
Property, to the same extent that it is binding on McLean. 

5.1.1 Therefore, for avoidance of doubt, should Owner sell or otherwise transfer 
the Property or any interest therein, including by sale, lease, gift, bequest, or otherwise, the 
person or entity receiving any interest in the Property shall become an Owner and shall 
have all the same obligations under this Agreement as McLean had at the time this 
Agreement was executed.

5.1.2 Owner shall provide a copy of this Agreement, executed by all Parties, to 
the City for recordation prior to the City acting onconsidering the Application to be 
complete. City shall thereafter record the executed copy of this Agreement in order to 
provide notice of its terms to Owner’s successors-in-interest. 

5.1.3 Owner shall deliver to each subsequent owner, heir, or successor in Owner’s 
interest in the Property, a copy of this Agreement and shall inform them of their obligation 
to be bound by its terms prior to or at the time of transferring such interest.

5.2 The provisions of this Agreement shall be construed and interpreted as covenants 
running with the land in regard to the Property. 

54.2.1 This Agreement’s provisions shall be binding, to the fullest extent permitted 
by law and equity, on all future Owners of an interest, of any nature, in the Property.

5.2.2 This Agreement’s provisions shall be interpreted, to the fullest extent 

Commented [Moshref-Danesh, Leila J.4]: 
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permitted by law and in equity, for the benefit and in favor of, and shall be enforceable by, 
the Public Entities, their successors and assigns, against Owner, and against Owner’s 
successors and assigns, and every successor in interest to the Property, or any part of the 
Property, any interest in the Property, and any party in possession or occupancy of the 
Property.

6. PUBLIC ENTITIES’ RIGHT TO ACCESS FACILITIES AND PERFORM 
VARIOUS ACTIVITIES.

6.1 Owner agrees and acknowledges that one or several of the Public Entities have the 
right to access the Facility pursuant to the terms of the Drainage Easement to construct, maintain, 
operate, repair and renew the Facility (“Maintenance Activities”).

6.1.1 Owner agrees to provide reasonable access to the Facility for the purposes 
of any of the Public Entities performing Maintenance Activities.

6.1.2 Owner agrees to refrain from undertaking any action, or allowing any use 
of the Property, that would or could reasonably be expected to damage or harm the Facility 
or impair the Public Entities’ ability to perform Maintenance Activities.

6.1.3 Owner acknowledges and agrees that Owner is not entitled to any 
compensation from any of the Public Entities for any such Maintenance Activities, 
regardless of the impacts such Maintenance Activities might have on the Property.

6.2 Owner agrees to save, indemnify, and hold harmless the Indemnitees, and each of 
them, and defend with counsel reasonably acceptable to the Indemnitees, from any and against any 
and all Losses, caused, or alleged to be caused, to the Property related to the Maintenance 
Activities, except to the extent that such liabilities, claims, actions, losses, injuries, damages, 
judgments, or expenses are determined by a court of competent jurisdiction to be the sole result of 
the gross negligence of each of the Public Entities.

6.2.1 This indemnification shall become irrevocable upon the commencement of Project 
construction and shall survive the termination of this Agreement.

6.2.2 The Parties agree that this Agreement may not be recorded until the Application 
has been approved by the City.

7. CONSIDERATION BY PUBLIC ENTITIES.

7.1 All Parties agree that execution of this Agreement shall not, and may not, be utilized 
as evidence of any particular Public Entity’s respective ownership interest in the Drainage 
Easement, the Culvert, or the Flume.

Commented [Justin G6]:  We would like to 
understand the objection to including this language.
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7.2 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that but for the presence of the Culvert resulting in a covered rather than an open water 
channel on the Property, and given the Culvert’s position on the Property, the existing single-
family residence on the Property could not have been constructed. 

7.3 In making the promises in this Agreement, Owner specifically acknowledges and 
agrees that, if the Property had been undeveloped at the time that the Application was submitted, 
and had an existing single-family residence not been already present on the Property at the time 
the Application was submitted, the City would not have processed the Application based on the 
existence of the Culvert as both a potential safety hazard and as a barrier to accessing the Facility. 

7.4 In making the promises in this Agreement, Owner acknowledges and agrees that 
the presence of a single-family residence on the Property substantially increases the difficulty of 
the Public Entities accessing the Facility and the cost of performing Maintenance Activities, 
including potential future upgrade and replacement of the Culvert.

7.5 By execution of this Agreement, the City is not committing itself to or agreeing to 
undertake any act or activity requiring the separate independent exercise of discretion by the City. 
Execution of this Agreement by the City is merely an agreement to process an application(s) for 
the Required Approvals in accordance with the terms hereof, reserving for subsequent City action 
the final discretion and approval regarding the Required Approvals and all proceedings and 
decisions in connection therewith. Any action on the Required Approvals shall become effective 
only if and after certification, adoption or approval of any analysis required under the California 
Environmental Quality Act (“CEQA”), and only if such Required Approvals have been duly 
considered and approved by the City following conduct of all legally required procedures.  
Failure of the City to approve the Required Approvals after a public hearing thereon shall not 
constitute a default or a breach of the terms of this Agreement by City. 

7.6 This Agreement does not limit in any way the discretion of City in acting on any 
applications for the Required Approvals for the proposed Project or any portion thereof.  

8. TERM; TERMINATION.

8.1 This Agreement shall be effective upon execution by all Parties.

8.2 This Agreement shall remain in effect until the soonest date that (1) the Facility is 
removed from underlying the Property; or (2) until this Agreement is terminated as provided 
herein.

8.3 The Parties may terminate this Agreement upon the occurrence of any of the 
following conditions:

8.3.1 Mutual written agreement of all Parties, with or without conditions.
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8.3.2  Withdrawal or denial of the Application without the Project having 
commenced construction.

 8.4 Notwithstanding any other provision to the contrary, once construction of the 
Project has commenced, the indemnification provisions described herein shall survive termination 
of this Agreement.

9. GENERAL PROVISIONS.

9.1

6.2.2 The Parties agree that this AgreementUpon Project approval, the City shall record 
or cause to be recorded this Agreement with the Santa Cruz County Recorder’s office. If Project 
is not approved, City shall not record this Agreement. may not be recorded until the Application 
has been approved by the City.

9.21 This Agreement shall be construed and interpreted both as to validity and to 
performance of the Parties in accordance with the laws of the State of California. 

9.32 The sole venue for all legal actions concerning any dispute, claim or matter arising 
out of or in relation to this Agreement shall be the Superior Court of the County of Santa Cruz, 
State of California.

9.43 The terms of this Agreement shall be construed in accordance with the meaning of 
the language used and shall not be construed for or against any Party by reason of the authorship 
of this Agreement or any other rule of construction which might otherwise apply.

9.54 The persons executing this Agreement on behalf of the Parties hereto warrant that 
(i) they are duly authorized to execute and deliver this Agreement on behalf of said Party, (ii) by 
so executing this Agreement, such Party is formally bound to the provisions of this Agreement, 
and (iii) the entering into this Agreement does not violate any provision of any other agreement to 
which said Party is bound.

9.65 Any modification to this Agreement must be in writing and executed by all Parties 
hereto.

9.76 This Agreement may be executed in any number of counterparts, each of which 
when so executed shall be deemed to be an original and all of which taken together shall constitute 
the same agreement.

//

//

Signatures are included on the following pages
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T Thatcher <terrirthatcher@gmail.com>

Application No. 23-0400 (427 Riverview)
12 messages

Joe McLean <jwmjr116@gmail.com> Fri, Oct 25, 2024 at 9:47 AM
To: "Herlihy, Katie (kherlihy@ci.capitola.ca.us)" <kherlihy@ci.capitola.ca.us>, "Sesanto, Sean" <ssesanto@ci.capitola.ca.us>
Cc: Rae Spencer <rspencer@dibenedetto.law>, Anna DiBenedetto <anna@dibenedetto.law>, T Thatcher
<terrirthatcher@gmail.com>

Dear Katie and Sean,

 

After spending considerable time and money on back-and-forth negotiations regarding the Indemnity
Agreement, we have decided that we are not comfortable (nor legally obligated) to give the City any more
indemnity than what it already has pursuant to the language in the Application – see below. 

 

“In submitting this Application, I agree to defend, indemnify, and hold harmless the City of Capitola,

It’s officers, employees, and agents, from and against any claim, including attorney’s fees and

Litigation costs, arising out of or in any way related to the City of Capitola’s processing,
consideration,

or approval of this application.”

 

We cannot sign something that releases the City and County from its liability for a public culvert that has
clearly not been repaired or maintained for some time.  We also never understood why we would have to
indemnity the County for a public easement for which it claims no responsibility and has nothing to do with
approval of our project being built within the City of Capitola.  We understand that refusing to sign the
agreement means the City will not further process our application, therefore deeming it incomplete again. 
We take that to mean our application is denied. Assuming that to be the case, please let us know
immediately so that we can start the administrative appeal process.  

 

Thank you.

 

Joe McLean

 

 

T Thatcher <terrirthatcher@gmail.com> Wed, Oct 30, 2024 at 5:59 AM
To: Joe McLean <jwmjr116@gmail.com>
Cc: "Herlihy, Katie (kherlihy@ci.capitola.ca.us)" <kherlihy@ci.capitola.ca.us>, "Sesanto, Sean" <ssesanto@ci.capitola.ca.us>,
Rae Spencer <rspencer@dibenedetto.law>, Anna DiBenedetto <anna@dibenedetto.law>

Katie,

Can you provide an update when we can expect the denial letter? 

1/24/25, 12:58 PM Gmail - Application No. 23-0400 (427 Riverview)

https://mail.google.com/mail/u/1/?ik=a257ca1a90&view=pt&search=all&permthid=thread-f:1813916582722905103&simpl=msg-f:1813916582722905103&simpl=… 1/8



Thank you,

Terri and Joe

[Quoted text hidden]

Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> Mon, Nov 4, 2024 at 12:54 PM
To: Joe McLean <jwmjr116@gmail.com>, "Sesanto, Sean" <ssesanto@ci.capitola.ca.us>
Cc: Rae Spencer <rspencer@dibenedetto.law>, Anna DiBenedetto <anna@dibenedetto.law>, T Thatcher
<terrirthatcher@gmail.com>

Dear Mr. and Mrs. McLean,

 

We have reviewed the information provided and have determined that your application for a Design Review
and Conditional Use Permit is complete. Please be advised that staff will be recommending that your project
be subject to conditions of approval requiring you to obtain consent from the easement holder(s) to
construct your project, and that you enter into an indemnification agreement with the City, both prior to prior
to obtaining a building permit to construct within the easement.

 

Regards,

 

Katie Herlihy, AICP

Community Development Director - City of Capitola

420 Capitola Avenue, Capitola, CA 95010

831.475.7300 ext. 216

 

[Quoted text hidden]

Sesanto, Sean <ssesanto@ci.capitola.ca.us> Thu, Nov 7, 2024 at 9:53 AM
To: Joe McLean <jwmjr116@gmail.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>, Anna DiBenedetto <anna@dibenedetto.law>, "Herlihy, Katie
(kherlihy@ci.capitola.ca.us)" <kherlihy@ci.capitola.ca.us>, T Thatcher <terrirthatcher@gmail.com>

Good morning, Joe,

 

Following up on Katie’s email. 
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In light of the deemed-complete status, we’d like to proceed to the next step, which is scheduling you for a
Development and Design Review (DDR) meeting.  This would be for the plans we have on file.  However,
you had previously indicated that you may be revising the plans and/or changing architects. 

 

Please let us know if you intend to submit a new plan package or if you’d like to be scheduled for a DDR
meeting based on the previously submitted plans.  The City has the plan submittal package dated 8/31/2023
and prepared by Faulkner Architects.

 

DDRs are staff-level meetings in advance of the Planning Commission hearing between the project
representatives and City Planning, Public Works, and Building.  DDR meetings are an opportunity to discuss
project comments, receive staff recommendations, and cover next steps.  DDR Meetings occur on
Wednesdays at 3:30pm.  Upcoming dates are:

November 20, 2024 (not available if resubmitting)
December 11, 2024

 

Thank you,

 

Sean Sesanto | Associate Planner

City of Capitola

831.475.7300

Planning Counter Hours: 1 p.m. - 4 p.m., Monday - Friday

[Quoted text hidden]

Anna DiBenedetto <anna@dibenedetto.law> Thu, Nov 7, 2024 at 10:26 AM
To: T Thatcher <terrirthatcher@gmail.com>, Joe McLean <jwmjr116@gmail.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>

Are you available to discuss this afternoon or tomorrow? 

 
Anna DiBenedetto, Esq.

DiBENEDETTO LAW GROUP, PC

1101 Pacific Avenue, Suite 200

Santa Cruz, CA 95060

Office Tel. (831) 253-0499, Ext. 101

Direct Tel. (831) 253-0503

Fax (831) 253-0502

anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.
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This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain
information that is privileged, confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended
recipient, or the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately by
telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination, forwarding, printing, or copying of
this email is strictly prohibited.
[Quoted text hidden]

T Thatcher <terrirthatcher@gmail.com> Thu, Nov 7, 2024 at 10:27 AM
To: Anna DiBenedetto <anna@dibenedetto.law>
Cc: Joe McLean <jwmjr116@gmail.com>, Rae Spencer <rspencer@dibenedetto.law>

Yes. Just let us know works for you.
[Quoted text hidden]
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Anna DiBenedetto <anna@dibenedetto.law> Thu, Nov 7, 2024 at 11:00 AM
To: T Thatcher <terrirthatcher@gmail.com>
Cc: Joe McLean <jwmjr116@gmail.com>, Rae Spencer <rspencer@dibenedetto.law>

1:30? 

 
Anna DiBenedetto, Esq.

DiBENEDETTO LAW GROUP, PC

1101 Pacific Avenue, Suite 200

Santa Cruz, CA 95060

Office Tel. (831) 253-0499, Ext. 101

Direct Tel. (831) 253-0503

Fax (831) 253-0502

anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.
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This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain
information that is privileged, confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended
recipient, or the employee or agent responsible for delivering the message to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately by
telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination, forwarding, printing, or copying of
this email is strictly prohibited.

 
[Quoted text hidden]

T Thatcher <terrirthatcher@gmail.com> Thu, Nov 7, 2024 at 11:27 AM
To: Anna DiBenedetto <anna@dibenedetto.law>
Cc: Joe McLean <jwmjr116@gmail.com>, Rae Spencer <rspencer@dibenedetto.law>

1:35!
[Quoted text hidden]

Sesanto, Sean <ssesanto@ci.capitola.ca.us> Tue, Nov 12, 2024 at 2:09 PM
To: Joe McLean <jwmjr116@gmail.com>
Cc: "Herlihy, Katie (kherlihy@ci.capitola.ca.us)" <kherlihy@ci.capitola.ca.us>, T Thatcher <terrirthatcher@gmail.com>

FYI,

Resend for Terri.

 

Sean Sesanto | Associate Planner

City of Capitola

831.475.7300

Planning Counter Hours: 1 p.m. - 4 p.m., Monday - Friday

 

From: Sesanto, Sean
Sent: Tuesday, November 12, 2024 4:08 PM
To: Joe McLean <jwmjr116@gmail.com>
Cc: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Terrirrthatcher@gmail.com
Subject: RE: Application No. 23-0400 (427 Riverview)

 

Hi Joe and Terri,

 

January Development & Design Review dates are tentatively 1/8/25 and 1/22/25.  In my call last week with
Dan Gomez, he indicated FUSE would like to draft plans and resubmit under the existing application, as
Katie said.  If the resubmittal revises the scope of work as well, that is fine.  A less intensive scope of work
would be preferred by staff but to still expect condition(s) of approval referenced in Katie’s 11/4 email.

 

Thank you,

 

Sean Sesanto | Associate Planner
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City of Capitola

831.475.7300

Planning Counter Hours: 1 p.m. - 4 p.m., Monday - Friday

 

From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>
Sent: Tuesday, November 12, 2024 3:43 PM
To: Joe McLean <jwmjr116@gmail.com>; Sesanto, Sean <ssesanto@ci.capitola.ca.us>
Cc: Terri Robbins <Terrirrthatcher@gmail.com>
Subject: RE: Application No. 23-0400 (427 Riverview)

 

Hi Joe and Terri,

 

Attached is the billing explanation provided the City Attorney’s office.  From you email, I understand that you
are requesting to move forward with the application the City has on file.  Fuse Architecture reached out to
both Sean and I regarding your application.  Can you please clarify their role moving forward? 

 

As requested, Sean will send dates for the January development and design review meetings. 

 

Regards,

 

Katie

 

From: Joe McLean <jwmjr116@gmail.com>
Sent: Tuesday, November 12, 2024 11:54 AM
To: Sesanto, Sean <ssesanto@ci.capitola.ca.us>; Herlihy, Katie (kherlihy@ci.capitola.ca.us)
<kherlihy@ci.capitola.ca.us>
Cc: Terri Robbins <Terrirrthatcher@gmail.com>
Subject: Re: Application No. 23-0400 (427 Riverview)

 

Sean,

 

Unfortunately, we are not prepared to get in front of the city on either of those dates. We did not feel
comfortable investing any more money into an updated design given the friction we’ve experienced thus far.
In June we asked if an updated design, that would be more of a remodel, would be considered. We never
got a response.

 

Can you please put us on the schedule in January?

 

Additionally, we’re still waiting for the breakdown of the bill spent with your city attorney.
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Please advise on January date.

 

Thank you,

 

Joe and Terri

 

 

 

From: Sesanto, Sean <ssesanto@ci.capitola.ca.us>
Date: Thursday, November 7, 2024 at 9:53 AM
To: Joe McLean <jwmjr116@gmail.com>
Cc: Rae Spencer <rspencer@dibenedetto.law>, Anna DiBenedetto <anna@dibenedetto.law>,
Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>, T Thatcher
<terrirthatcher@gmail.com>

[Quoted text hidden]

[Quoted text hidden]

Joe McLean <jwmjr116@gmail.com> Fri, Nov 15, 2024 at 10:43 AM
To: "Sesanto, Sean" <ssesanto@ci.capitola.ca.us>
Cc: "Herlihy, Katie (kherlihy@ci.capitola.ca.us)" <kherlihy@ci.capitola.ca.us>, T Thatcher <terrirthatcher@gmail.com>

Sean,

 

We spoke to Dan yesterday. He’s requested a date in February for the review. He’ll need that time to update
the plans. Please advise as to what is available.

 

Thank you,

Joe and Terri

 

From: Sesanto, Sean <ssesanto@ci.capitola.ca.us>
Date: Thursday, November 7, 2024 at 11:53 AM

[Quoted text hidden]

[Quoted text hidden]

Sesanto, Sean <ssesanto@ci.capitola.ca.us> Fri, Nov 15, 2024 at 11:16 AM
To: Joe McLean <jwmjr116@gmail.com>
Cc: "Herlihy, Katie (kherlihy@ci.capitola.ca.us)" <kherlihy@ci.capitola.ca.us>, T Thatcher <terrirthatcher@gmail.com>
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Hi Joe,

 

If that’s the case, likely 2/14/25 and 2/28/25.

 

Regards,

 

Sean Sesanto | Associate Planner

City of Capitola

831.475.7300

Planning Counter Hours: 1 p.m. - 4 p.m., Monday - Friday

 

[Quoted text hidden]

T Thatcher <terrirthatcher@gmail.com> Fri, Nov 15, 2024 at 11:23 AM
To: "Sesanto, Sean" <ssesanto@ci.capitola.ca.us>
Cc: Joe McLean <jwmjr116@gmail.com>, "Herlihy, Katie (kherlihy@ci.capitola.ca.us)" <kherlihy@ci.capitola.ca.us>

Sean,

Let's do the 14th. 

Thank you
[Quoted text hidden]
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From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherliny@ci.capitola.ca.us> 

Sent: Monday, November 04, 2024 3:03 PM PST 

To: Justin.Graham@santacruzcountyca.gov <Justin.Graham@santacruzcountyca.gov>; Matt Machado 

<Matt.Machado@santacruzcountyca.gov> 

CC: Samantha Zutler <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com> 

Subject: FW: Application No. 23-0400 (427 Riverview) 

Hi Matt and Justin, 

| wanted to bring you up to date on 427 Riverview. The applicant requested a denial letter related to being incomplete. As stated in 

my email below, we are going to proceed with the application and include a condition of approval that they obtain consent from the 

easement holder(s) to construct the project and that they enter into an indemnification agreement with the City, prior to obtaining a 

building permit to construct within the easement. We appreciate your willingness to work with us through the initial efforts. | will 

continue to keep you in the loop as this application moves forward. Feel free to reach out with any questions. 

Regards, 

Katie 

From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) 

Sent: Monday, November 4, 2024 2:55 PM 

To: Joe McLean ; Sesanto, Sean <ssesanto@ci.capitola.ca.us> 

Cc: Rae Spencer <rspencer@dibenedetto.law>; Anna DiBenedetto <anna@dibenedetto.law>; T Thatcher 

   

  

Subject: RE: Application No. 23-0400 (427 Riverview) 

Dear Mr. and Mrs. McLean, 

We have reviewed the information provided and have determined that your application for a Design Review and Conditional Use 

Permit is complete. Please be advised that staff will be recommending that your project be subject to conditions of approval requiring 

you to obtain consent from the easement holder(s) to construct your project, and that you enter into an indemnification agreement 

with the City, both prior to prior to obtaining a building permit to construct within the easement. 

Regards, 

Katie Herlihy, AICP 

Community Development Director - City of Capitola 

420 Capitola Avenue, Capitola, CA 95010 

831.475.7300 ext. 216 

  

   From: Joe Mclean i 

Sent: Friday, October 25, : 

To: Herlihy, Katie (kherliny@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Sesanto, Sean <ssesanto@ci.capitola.ca.us> 

Cc: Rae Spencer <rspencer@dibenedetto.law>; Anna DiBenedetto <anna@dibenedetto.law>; T Thatcher 

Subject: Application No. 23-0400 (427 Riverview) 

  

   

  

Dear Katie and Sean, 

After spending considerable time and money on back-and-forth negotiations regarding the Indemnity Agreement, we have decided 

that we are not comfortable (nor legally obligated) to give the City any more indemnity than what it already has pursuant to the 

language in the Application — see below. 

“In submitting this Application, | agree to defend, indemnify, and hold harmless the City of Capitola, 

It’s officers, employees, and agents, from and against any claim, including attorney’s fees and 

Litigation costs, arising out of or in any way related to the City of Capitola’s processing, consideration, 

or approval of this application.” 

We cannot sign something that releases the City and County from its liability for a public culvert that has clearly not been repaired or 

maintained for some time. We also never understood why we would have to indemnity the County for a public easement for which it 

claims no responsibility and has nothing to do with approval of our project being built within the City of Capitola. We understand that 

refusing to sign the agreement means the City will not further process our application, therefore deeming it incomplete again. We 

take that to mean our application is denied. Assuming that to be the case, please let us know immediately so that we can start the
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From: Sesanto, Sean <ssesanto@ci.capitola.ca.us> 

Sent: Tuesday, November 12, 2024 4:09 PM PST 

To: Joe McLean 

CC: Herlihy, Katie (kherliny@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; T Thatcher iii 

Subject: RE: Application No. 23-0400 (427 Riverview) 

FYI, 

Resend for Terri. 

  

Sean Sesanto |Associate Planner 
City of Capitola 
831.475.7300 

Planning Counter Hours: 1 p.m. - 4 p.m., Monday - Friday 

From: Sesanto, Sean 

Sent: Tuesday, November 12, 2024 4:08 PM 

To: Joe McLean 

Cc: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>: 

Subject: RE: Application No. 23-0400 (427 Riverview) 

Hi Joe and Terri, 

January Development & Design Review dates are tentatively 1/8/25 and 1/22/25. In my call last week with Dan Gomez, he indicated 

FUSE would like to draft plans and resubmit under the existing application, as Katie said. If the resubmittal revises the scope of work 

as well, that is fine. A less intensive scope of work would be preferred by staff but to still expect condition(s) of approval referenced 

in Katie’s 11/4 email. 

Thank you, 

Sean Sesanto | Associate Planner 
City of Capitola 
831.475.7300 

Planning Counter Hours: 1 p.m. - 4 p.m., Monday - Friday 

From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> 

Sent: Tuesday, November 12, 2024 3:43 PM 

To: Joe McLean ' Sesanto, Sean <ssesanto@ci.capitola.ca.us> 

Cc: Terri Robbins 

Subject: RE: Application No. 23-0400 (427 Riverview) 

  

Hi Joe and Terri, 

Attached is the billing explanation provided the City Attorney's office. From you email, | understand that you are requesting to move 

forward with the application the City has on file. Fuse Architecture reached out to both Sean and | regarding your application. Can 

you please clarify their role moving forward? 

As requested, Sean will send dates for the January development and design review meetings. 

Regards, 

Katie 

From: Joe McLean 

Sent: Tuesday, November 12, 2024 11:54 AM 
To: Sesanto, Sean <ssesanto@ci.capitola.ca.us>; Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> 

Cc: Terri Robbins 

Subject: Re: Application No. 23- iverview) 

Sean, 

  

Unfortunately, we are not prepared to get in front of the city on either of those dates. We did not feel comfortable investing any more 

money into an updated design given the friction we’ve experienced thus far. In June we asked if an updated design, that would be 

more of a remodel, would be considered. We never got a response. 

Can you please put us on the schedule in January? 

Additionally, we’re still waiting for the breakdown of the bill spent with your city attorney. 

Please advise on January date. 

Thank you, 

Joe and Terri

CAP-CAMPBELL_001674



From:Sesanto, Sean <ssesanto@ci.capitola.ca.us> 

Date: Thursday, November 7, 2024 at 9:53AM 

To: Joe McLean as 
Cc: Rae Spencer <rspencer@dibenedetto.law>, Anna DiBenedetto ll Herlihy, Katie 

(kherlihy@ci.capitola.ca.us) <kherliny@ci.capitola.ca.us>, T Thatcher 

Subject: RE: Application No. 23-0400 (427 Riverview) 
  

Good morning, Joe, 

Following up on Katie’s email. 

In light of the deemed-complete status, we’d like to proceed to the next step, which is scheduling you for a Development and Design 

Review (DDR) meeting. This would be for the plans we have on file. However, you had previously indicated that you may be 

revising the plans and/or changing architects. 

Please let us know if you intend to submit a new plan package or if you’d like to be scheduled for a DDR meeting based on the 

previously submitted plans. The City has the plan submittal package dated 8/31/2023 and prepared by Faulkner Architects. 

DDRs are staff-level meetings in advance of the Planning Commission hearing between the project representatives and City 

Planning, Public Works, and Building. DDR meetings are an opportunity to discuss project comments, receive staff 

recommendations, and cover next steps. DDR Meetings occur on Wednesdays at 3:30pm. Upcoming dates are: 

e November 20, 2024 (not available if resubmitting) 

e December 11, 2024 

Thank you, 

Sean Sesanto | Associate Planner 
City of Capitola 
831.475.7300 

Planning Counter Hours: 1 p.m. - 4 p.m., Monday - Friday 

From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> 

Sent: Monday, November 4, 2024 2:55 PM 

To: Joe McLean ; Sesanto, Sean <ssesanto@ci.capitola.ca.us> 

Cc: Rae Spencer <rspencer@dibenedetto.law>; Anna DiBenedetto <anna@dibenedetto.law>; T Thatcher 

  

      

  

Subject: RE: Application No. 23-0400 (427 Riverview) 

Dear Mr. and Mrs. McLean, 

We have reviewed the information provided and have determined that your application for a Design Review and Conditional Use 

Permit is complete. Please be advised that staff will be recommending that your project be subject to conditions of approval requiring 

you to obtain consent from the easement holder(s) to construct your project, and that you enter into an indemnification agreement 

with the City, both prior to prior to obtaining a building permit to construct within the easement. 

Regards, 

Katie Herlihy, AICP 

Community Development Director - City of Capitola 

420 Capitola Avenue, Capitola, CA 95010 

831.475.7300 ext. 216 

  

From: Joe McLean 

Sent: Friday, October 25, 2024 12:48 PM 

To: Herlihy, Katie (kherliny@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Sesanto, Sean <ssesanto@ci.capitola.ca.us> 

Cc: Rae Spencer <rspencer@dibenedetto.law>; Anna DiBenedetto <anna@dibenedetto.law>; T Thatcher 

Subject: Application No. 23-0400 (427 Riverview)

CAP-CAMPBELL_001675



Dear Katie and Sean, 

After spending considerable time and money on back-and-forth negotiations regarding the Indemnity Agreement, we have decided 

that we are not comfortable (nor legally obligated) to give the City any more indemnity than what it already has pursuant to the 

language in the Application — see below. 

“In submitting this Application, | agree to defend, indemnify, and hold harmless the City of Capitola, 

It’s officers, employees, and agents, from and against any claim, including attorney’s fees and 

Litigation costs, arising out of or in any way related to the City of Capitola’s processing, consideration, 

or approval of this application.” 

We cannot sign something that releases the City and County from its liability for a public culvert that has clearly not been repaired or 

maintained for some time. We also never understood why we would have to indemnity the County for a public easement for which it 

claims no responsibility and has nothing to do with approval of our project being built within the City of Capitola. We understand that 

refusing to sign the agreement means the City will not further process our application, therefore deeming it incomplete again. We 

take that to mean our application is denied. Assuming that to be the case, please let us know immediately so that we can start the 

administrative appeal process. 

Thank you. 

Joe McLean

CAP-CAMPBELL_001676
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From: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Sent: Thursday, December 19, 2024 1:17 PM PST
To: Anna DiBenedetto <anna@dibenedetto.law>
CC: Zutler, Samantha W. <SZutler@bwslaw.com>; Goldstein, Jamie(jgoldstein@ci.capitola.ca.us)
<jgoldstein@ci.capitola.ca.us>; Herlihy,Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Rae Spencer
<rspencer@dibenedetto.law>
Subject: RE: 427 Riverview, Capitola - Conditions of Approval
Hi Anna,
 
Thank you for meeting with us yesterday to go over your concerns with the 427 Riverview proposed Design Review conditions of
approval. We understand your points and concerns to be as follows:

1. You do not believe the City needs to require a condition of approval for your clients to obtain permission from the County of
Santa Cruz to construct improvements on top of the County’s easement/existing culvert.

2. You believe that the indemnification language in the application is sufficient to address the City’s exposure in case your client’s
project damages the culvert, or is damaged by the culvert’s collapse.

 
During our meeting, we addressed your points as follows:

1. The Design Review permit requires the City to make certain findings, including related to public health, safety and existing
improvements.

2. Construction/improvements on top of the culvert is a potential hazard not just to the culvert, but to theproject -- requiring at
minimum that your client agree to indemnify/hold the City harmless and waive the ability to sue for damages to the project.

3. The current indemnification language in the application covers challenges to the City’s issuance of the permits but additional
indemnification/hold harmless language is needed to address the issues in No. 2.

4. At this time, we will continue to recommend the City require the conditions of approval requiring County permission and
indemnification/waiver of damages for the City.

 
Please let us know if we have missed any points and we hope that this will help your clients in determining their next steps.
 

Leila J. Moshref-Danesh | Senior Associate
she, her, hers

Burke, Williams&Sorensen, LLP
1770 Iowa Avenue, Suite 240, Riverside, CA 92507
D 951.801.6626  |  O 951.788.0100  |  F 951.788.5785
lmoshref@bwslaw.com  |  vCard  |  Bio  |  LinkedIn  |  bwslaw.com

photo

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named above. The information transmitted is subject to the attorney-client
privilege and/or represents confidential attorney work product. Recipients should not file copies of this email with publicly accessible records. If you are not the designated addressee named above or
the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and any further review, dissemination, distribution or copying of
this communication by you or anyone else is strictly prohibited. IF YOU RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER
NAMED ABOVE AT 800.333.4297. Thank you.​

From: Anna DiBenedetto <anna@dibenedetto.law>
Sent: Wednesday, December 18, 2024 2:32 PM
To: Zutler, Samantha W. <SZutler@bwslaw.com>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Subject: RE: 427 Riverview, Capitola - Conditions of Approval
 
[EXTERNAL]

Please call me on (831) 253-0503
 
Anna DiBenedetto, Esq.
DiBENEDETTO LAW GROUP, PC
1101 Pacific Avenue, Suite 200
Santa Cruz, CA 95060
Office Tel. (831) 253-0499, Ext. 101
Direct Tel. (831) 253-0503
Fax (831) 253-0502
anna@dibenedetto.law

Go Green! Please consider the environment before printing this e-mail.

This e-mail and any files transmitted is confidential and intended only for the use of the individual or entity to which it is addressed, and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please notify us immediately by telephone at (831) 253-0499 and delete this message from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this email is strictly prohibited.

 
From: Zutler, Samantha W. <SZutler@bwslaw.com>
Sent: Wednesday, December 18, 2024 2:30 PM
To: Anna DiBenedetto <anna@dibenedetto.law>; Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
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1.  Agenda Item :  Review Schematic Design / Present Legal Standing
i.  Terri expressed that her and Joe’s intention in requesting a meeting with  the City leadership is to 

appeal to the greater need to strategize a  solution and to avoid additional legal counsel.
ii.  Reviewed design that utilized a reduced scope to limit alterations to the f oundation. It was proposed 

that any disturbance to the foundation  and/or finish grade would be done with the intention of 
repairing /  bracing the flume beneath. It was discussed that these alterations are  perceived to be 
necessary to avoid catastrophic failure of the flume  and/or possible property loss / health and safety. 
***This note intends to illustrate the need to alter the foundation to ensure the structure of the home, not to 
reinforce their flume. The City understands that to maintain a safe structure the foundation needs to be 
altered/reinforced regardless. The alterations proposed to the existing foundation are to ensure the health 
and safety of the home, avoiding the flume by (structurally) building around / above it. Any liability 
absorbed by the client shall only be recognized during construction.

iii.  It was noted that as it presently stands; Joe & Terri’s deed for 427  Riverview states that they are not 
responsible for flume failure and if  failure were to occur and damage to their property / structure, the 
responsibility would fall on the county / city to make whole.

iv.  Indemnity during construction would have been acceptable - not in  perpetuity
v. It was noted that Jamie has a letter on his desk referencing 'limitations' on the property.  Clients verbally 

asked both Jamie and Katie for a copy of that document.

‭Fuse Architects Inc.  -  512  Capitola Avenue  -  Capitola, California 95010  -  ph 831.479.9295‬



2.  Agenda Item :  Discussed Solutions / Path Forward
i. Cosmetic remodel is acceptable to the City if the foundation alterations are made in an effort to reinforce 

flume and to prolong the life of the structure.
ii. It was also discussed that the County would like to require indemnification in perpetuity as the value of this 

house would go up significantly and the county doesn't want to be responsible for replacing it if the culvert 
fails.

iii. J amie suggested that the clients utilize the neighboring parcel that they also own to develop one larger 
home, moving the structure off of the flume itself - Joe and Terri were not amenable to that idea as they just 
remodeled the smaller home and do not want to consolidate two separate assets into one.

iv. J amie suggested that they could possibly consider making the home moveable, this was also not an idea that 
was acceptable to the home owners.

v. I t was further discussed that the most realistic strategy would be to reinforce the foundation as it exists 
over the flume in an effort to work with the city /county and to not sign any indemnity agreements with 
exception of a course of construction indemnity agreement that will expire at the end of the proposed 
remodel.

vi. It was deemed acceptable to remodel the home and to leave the foundation as it exists with exception to 
any structural modifications to span the flume beneath.

vii.  Katie suggested that we meet with the project structural engineer to further  vet the reinforcement strategy 
and then once we have a clear understanding  and a path forward we approach the county with the findings 
and ultimately the solution.

3.  Next Steps:
i.  Fuse to schedule a structural review meeting with Leonard / Redwood Engineering to review 

strategy for structural report documentation.

ii.  Fuse to obtain said Structural Report for home located over the flume.

iii. Fuse to send a cohesive package to the County of Santa Cruz & the City

of Capitola of the existing & proposed schematic drawings that coincide
with the prepared structural report to start discussion of the proposed
(possible) solution.

‭The above documents are our understanding of the items discussed in the above referenced meeting.‬
‭Unless notice to the contrary is received, the notations will be considered acceptable and Fuse Architects,‬
‭Inc. will proceed with the work based on these understandings. Any discrepancies should be brought to‬
‭our attention within forty eight (48) hours of receipt of this document.‬

‭Fuse Architects Inc.  -  512  Capitola Avenue  -  Capitola, California 95010  -  ph 831.479.9295‬
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From: Terri
To: Goldstein, Jamie (jgoldstein@ci.capitola.ca.us); Herlihy, Katie (kherlihy@ci.capitola.ca.us)
Cc: Joe McLean
Subject: Follow up to Jan 22 meeting
Date: Friday, February 7, 2025 9:44:09 AM

Hello Jamie and Katie,

We're following up on our meeting from a couple of weeks ago. 

Jamie, can you share the document you referenced from the 1980's that references the
exceptions and limitations on development associated with our property? Thank you in
advance.

Additionally, is there any followup from the county?

We look forward to hearing from you.

Terri and Joe

mailto:terrirobbins1221@gmail.com
mailto:jgoldstein@ci.capitola.ca.us
mailto:kherlihy@ci.capitola.ca.us
mailto:jwmjr116@gmail.com


EXHIBIT 84



From: Herlihy, Katie (kherlihy@ci.capitola.ca.us)
To: Derric G. Oliver
Subject: FW: 427 Riverview
Date: Wednesday, June 4, 2025 9:51:04 AM
Attachments: image001.png

Hi Derric,
This is the last email correspondence I had with Terri and Joe.  I look forward to discussing at 10 am.
Regards,
Katie
 
From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us> 
Sent: Monday, March 10, 2025 1:24 PM
To: Terri <terrirobbins1221@gmail.com>; Joe McLean <jwmjr116@gmail.com>
Subject: 427 Riverview

 
[EXTERNAL]

Dear Terri and Joe,
 
I hope this email finds you well. I wanted to follow up regarding next steps related to improvements to
your property and determine whether you would like the City to proceed with the necessary changes
to the draft agreement.  The changes would stipulate that the City/County are not liable for the
additional value of improvements as we had discussed during the meeting at Fuse.  To ensure an
accurate assessment of added value, we will require a third-party appraisal for improvements, as
building permit valuations are lower than actual value when completed.
 
You had also asked me what the threshold for county sign off on a building permit. Based on my
discussions with the Building Official, county sign-off on a permit would be required for any
disturbance to the ground related to the structure. Also, any improvements which typically require
county sign off in our normal routing for permits.  For instance, if county sanitation is required to sign
off any part of a development application, the permit would be routed to the county regardless of
whether or not the work is done in the ground.
 
Please let us know if you would like the City to move forward with these amendments or if you have
any questions or input.  In order to proceed we will need an additions $3,000 deposit to cover the
cost of attorney/staff time.  I would want to have an initial meeting with our attorney before they begin
the amendments to ensure we are all on the same page.
 
I appreciate your time and look forward to your response.
 
Regards,
 
Katie Herlihy, AICP
Community Development Director - City of Capitola

mailto:kherlihy@ci.capitola.ca.us
mailto:doliver@fentonkeller.com

of CA::,;

s

D130





420 Capitola Avenue, Capitola, CA 95010
831.475.7300 ext. 216
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City of Capitola 

MASTER APPLICATION 

Application #__________ 

Filing Date____________ 

Total Fee_____________ 

Received by___________

Project Address: 

A.P.N.: Zone District: 

Existing Condition/Current Use 

 New  Addition  Remodel  Variance      Demo     CUP  Coastal Permit     Other________

 Residential:  # of Bldgs.   # of Stories  # of Units  Commercial:  # of Bldgs.  # of Stories  

Project Description: 

Proposed Use/Occupancy: 

IMPORTANT: Please check the box  next to the name of the person listed below whom we should contact regarding 
this application. 

Property Owner: Phone: 

Mailing Address: 

Email: 

Applicant: Phone: 

Mailing Address: 

Email: 

Architect/Designer: Phone: 

Mailing Address: 

Email: 

Engineer: Phone: 

Mailing Address: 

Email: 

Page 1Page 1



City of Capitola 

MASTER APPLICATION 

Application # 

Proposed 

New Commercial Building:   sq. ft. 

New Residential Building:   sq. ft. 

Addition:  sq. ft. 

Remodel/Tenant Improvement:   sq. ft. 

Carport/Patio Cover:   sq. ft. 

New Deck:   sq. ft. 

New Fencing:   sq. ft. 

New Paving:   sq. ft. 

Parking Spaces:  

Other (specify):  

Existing 

Lot:  x  =  sq. ft. 

Main Building:   sq. ft. 

Parking Spaces: 

Other (specify):   sq. ft. 

PLANNING STAFF USE ONLY 

ARCHITECTURAL AND SITE REVIEW 

COASTAL REVIEW:  EXCLUSION, EXEMPTION OR REC. TO CCC 

ENVIRONMENTAL REVIEW 

  ADMINISTRATIVE REVIEW 

PLANNING COMMISSION REVIEW (PC) 

ZONING ADMINISTRATOR 

OTHER ________________________________ 

I, the undersigned, understand approval of this project does not waive any requirements, laws, or ordinances of the City of 
Capitola.  All statements contained herein, including all documents and plans submitted in connection with this application, 
are true and accurate to the best of my knowledge.  

In submitting this Application, I agree to defend, indemnify, and hold harmless the City of Capitola, its officers, employees, 
and agents, from and against any claim, including attorneys’ fees and litigation costs, arising out of or in any way related to 
the City of Capitola’s processing, consideration, or approval of this Application. 

Signature: 

Date: 

Property Owner 

I hereby authorize the above named contact person to act as my agent in all matters pertaining to this application. 

Signature: 

Date: 

Applicant 

P:\ADMINISTRATION\FORMS\Applications\Master Application\Master Application 2020.docx Revised June, 2020
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AGREEMENT FOR PAYMENT OF PROCESSING FEES 

City of Capitola (hereinafter CITY) and ____________________________ (hereinafter 
APPLICANT) agree to the following: 

1. This Agreement is in reference to the permit processing costs associated with Planning

Application # ___________.

2. A minimum deposit or fixed fee will be collected at the time of project submittal.  Fixed fees
are non-refundable, flat fee payments.  Deposit accounts require an initial payment as
stipulated in the City’s Fee Schedule.  If the initial deposit is depleted, the APPLICANT is
responsible for replenishing the account to continue processing.  Projects with deposit
accounts will receive an invoice prior to issuance of a planning permit to the paid within 25
days from the invoice date.  Upon completeion of project review, any remaining deposit will
be refunded to the APPLICANT.  If it is necessary to utilize consultant services, a deposit
to cover the consultant's costs wil be requrested from the APPLICANT prior to execution of
the contract with the consultant.

3. The APPLICANT is responsible for payment of all permit processing costs associated with
this project.  If during the course of processing, the financial responsibility changes, the
new financially responsible party must complete an Agreement for Payment which will
release the previous APPLICANT from further financial obligations and designate the new
APPLICANT.

4. If an invoice is not paid withing 25 days CITY may stop work and close the application.

5. APPLICANT agrees to pay all fees applicable under the City's Fee Schedule prior to
approval and issuance of land use clearance, map clearance or clearance for record of
survey, building permit and post discretionary case clearance.  No clearances or permits
will be issued without receipt of fully payment for fees unless waived or adjusted by the
Community Development Director upon a showing of good cause.

6. If the APPLICANT owes any amont due on any other project application, the CITY will not
accept any subsequent permit application from the APPLICANT, unless waived by the
Community Development Director.

Executed this ______day of ______________________, 20_____ 

CITY APPLICANT 

Community Development Department Signature 

Print Name 

Mailing Address 
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City of Capitola 

MASTER APPLICATION 

Application # 

PLANNING STAFF USE ONLY 

Current Fee Schedule Can Be Found Online 

APPLICATION/FEE TYPE 
FEE 

In effect at the time of application 
TOTAL 

Conceptual Review – PC 

Conceptual Review – PC and CC 

Pre-Application Review 

ENVIRONMENTAL REVIEW 

EIR Processing 

Mitigation/Condition Monitoring Program 

Negative Declaration and Mitigated Negative Declaration 

NEPA Compliance 

AMENDMENT/REZONE 

Annexation 

Planned Development Rezone 

Rezone 

Specific Plan 

Zoning Ordinance/General Plan/Local Coastal Plan Amendment 

COASTAL 

Coastal Permit Exclusion 

Coastal Development Permit 

SUBDIVISIONS 

Certificate of Compliance & Lot Merger 

Boundary Line Adjustment 

Tentative Parcel Map 

Tentative Map 

Revised Map/Subdivision Modification 

Map Time Extension 

Design Permits 

Residential Single-Family Staff Review 

Residential Single-Family PC Review 

Residential Multi-Family – PC Review / Minor Design Permit – Staff Rev. 

Commercial – PC Review / Minor Design Permit – Staff Review 

Secondary Dwelling Unit – Staff Review 

Secondary Dwelling Unit – PC Review 

Variance 

Historic In-Kind Replacement Design Permit 

Outdoor Dining – Custom Deck 
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SIGNS 

Master Sign Program 

Sign Permit – Staff Review 

Sign Permit – PC Review 

Temporary Signs & Banners 

Village Sidewalk Sign Permit 

USE PERMITS 

Commercial Sidewalk/Parking Lot Sale Permit 

Conditional Use Permit / Minor Use Permit – Staff Approval 

Conditional Use Permit – PC Approval 

Home Occupation Use Permit 

Master Conditional Use Permit 

Sidewalk Vendor Permit / Sidewalk Vendor Annual Refuse Fee 

Tenant Use Permit (within MCUP) – Staff approval 

Temporary Use Permit / Temporary Sidewalk Dining 

Transient Rental Occupancy Use Permit 

ADDITIONAL FEES: 

Appeals by applicant 

Appeals by City Official 

Appeals by Other 

Appeals to Coastal Commission 

Appeal – Building/Zoning Code Violation 

Code Compliance 

Continuance Request – Applicant (2+) 

Development Agreement 

Developer Agreement Annual review 

Fence Permit - Staff Approval 

Fence Permit - Planning Commission Approval 

Mobile Home Park - Change of Use or Closure 

Records Search/Special Report – ½ hour minimum 

Technical Study Preparation or 3rd Party Review 

Permit Amendment 

Permit Time Extension – Staff Approval 

Permit Time Extension – PC Approval 

Stormwater Development Review Fee 

Tree Removal – Staff Approval 

Tree Removal – 3 or more trees on a property 

Tree Installation Deposit 

Information Technology Fee (Resolution No. 3796 adopted 11/12/09) 5% of Permit Fee(s) 

TOTAL FEES: 

Applications which include a fee & deposit will be processed as deposit account. At time of building permit, the following planning fees 
may be collected if applicable: General Plan Maintenance Fee); Inclusionary housing fees; and Public Art  
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PLAN SPECIFICATIONS 
 
 

General Information on All Applications: 
 
1. Two (2) sets of 24" x 36" (maximum) drawings and one (1) set of 8 ½" x 11" reductions of plans 

or a pdf file of drawings.  Additional sets may be required for public hearings. 
2. All plans must be prepared to scale. 
3. Include the name of the person preparing the drawings, for whom, and date. 
4. Include the Assessor's Parcel Number, street address, vicinity map, or other property identifying 

information. 
 
All applications must include appropriate information as it pertains to the project including: 
 
A. Survey 
 1. Stamped survey of existing conditions by licensed surveyor   

2.  Include locations of all existing features, buildings, trees and shrubs, and location of 
structures on adjacent lots. 

 
B.  Site Plan  

1.  North arrow 
 2. Scale:  1/8" = 1", or engineer's scale (not less than 1" = 10 feet) 
 3. Dimensions of the lot based on the submitted certified survey. 
 4. Building locations, roof lines, and lot lines with dimensions.  Include existing buildings to be 

demolished and all proposed structures. 
 5. Location of existing and proposed on-site lighting, height and hooding devices. 
 6. Total square footage of gross floor area of all stories, and percent of total net  
 7. Locations of all existing features, buildings, trees and shrubs, and approximate footprint of 

structures on adjacent lots. 
  If the diameter is larger than 6" inches measured 48" above existing grade and the tree is 

proposed for removal, a Tree Permit is required. 
 8. Topography, existing and proposed – REQUIRED on all slopes over 10%.  All topographic 

maps shall be prepared by a registered civil engineer, or licensed surveyor.  The contour 
interval shall be two (2) feet for slopes up to 20% and five (5) feet for slopes over 20%.  Cut 
and Fill – Indicate cuts with red shading.  Indicate fill with blue shading.  Include the location 
of the disposal site and a site cross section. 

 
C. Floor Plans, Roof Plan, and Elevations 
 1. Scale:  1/4" = 1' 
 2. Interior room layout.  Label each room – existing and proposed. 
 3. Elevations:  All four sides of the structure including exterior stairs, ramps, elevators, 

downspouts, flues, fans, and roof equipment – existing and proposed. 
 4. Materials:  Incorporate all exterior materials and label accordingly on all elevations.  

Including siding, trim, windows, doors, railings, fencing, screening, roof, exterior lighting, 
and stone, brick, or tile work.  Exterior paint colors are not required. 

 5. Screening of mechanical equipment, trash enclosures, etc. 
 6. Additional information that will indicate the design aesthetics, affect and compatibility with 

neighboring properties and uses. 
 7.   Roof plan: Roof plan of all structures on site having ridgelines reference height 

8.   Demolition Plan: For remodels and additions a demolition plan shall be submitted showing 
all areas of walls and floors to be demolished clearly identified in the drawings and a work 
scope statement. For additions to nonconforming structures the city may require a letter 
from a Structural Engineer. 
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D. Landscape Plan 
 1. Existing landscaping, trees, and vegetation to be retained specifying plant location, species, 

and size. Details of all existing trees shall also include tree diameter measured forty-eight 
inches above existing grade and outer limit of tree canopy and a label identifying if the tree 
will remain or be removed. Trees to be removed may require tree replacement pursuant to 
Section 12.12.190. 

 2. New landscape proposed showing plant type, size, quantity of plants and/trees. 
 3. Irrigation plan. 
 
E. Exterior Material Information  

1. Exterior materials must be incorporated into the architectural elevations and labeled 
accordingly, as outlined in C4 above.    The applicant may provide additional details of 
materials on a separate PDF exhibit through the use of photo-simulations, manufacturer cut 
sheets, or renderings Exterior paint colors are not required.  

 
F. Storm Water Permit Project Application – (Included as pages 8-9) 
 
F. Drainage Plan/Erosion Control Plan-may be included on Site Plan 
 1. Show and label existing and proposed drainage features (e.g. curbs, channels, dikes, 

ditches, swales, rain gutters, splash blocks, energy dissipaters, storm drain inlets and pipe 
systems, French drains, culverts, creeks, etc.) 

 2. Show topography and use arrows to show pathways of runoff 
 3. Show the methods by which stormwater runoff from roofs and other new impervious areas-

such as driveways, walkways and patios-will be conveyed away from structures to 
vegetated areas. 

  Use arrows to depict pathways of runoff. 
 4. Show proposed erosion control measures, such as waddles, silt fencing, seeding, etc. 
 5. Re-vegetation proposal for all exposed soil surfaces. 
 6. Sediment containment measures and special precautions for winter operations (October 1st 

through April 30th) 
 7. Drainage and erosion control plan – details implementing Low Impact Development BMP's 

outlined in the Slow It. Sink It. Spread It. Homeowner's Guide to Greening Stormwater 
Runoff by the Resource Conservation District of Santa Cruz County 

 
G.  Nonconforming Structures - Construction Cost Calculation - attached 

1. A completed Construction Cost Calculation form for each nonconforming structure with 
proposed modifications. Nonconforming structures are defined under Capitola Municipal 
Code §17.92.030. 

2. The value of total work to a nonconforming structure may not exceed 80% of the present 
fair market value of the structure as described under §17.92.070 CMC.  Demonstration of 
compliance may require a demolition plan or other documentation as determined by the 
Building Official and/or Planning staff. 
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Q:\Stormwater Program\Post Constructions PCRs\Storm Water Permit Project Application_rev 8-1-17.docx 

City of Capitola 

Storm Water Permit Project Application 

All projects must comply with the City’s Storm Water Post Construction Requirements (CMC 
13.16.090).  Complete the following information in order for the Public Works Department to 
determine the applicable requirements for a project.  Once this has been submitted the 
applicant will be notified and provided guidance on achieving compliance.  

PROJECT ADDRESS: _________________________________________________  

OWNER: REPRESENTATIVE: 

Contact Name: Contact Name: 
Address: Address:
City: Zip: City: Zip: 
Phone: 
Fax: 
Email: 

Phone: 
Fax: 
Email: 

Project Type:  □  Residential □ Commercial □ Industrial

Project is a:  □  New Development □  Redevelopment
Project Description: __________________________________________________________ 
 ___________________________________________________________________________ 

Stormwater Project Information 

When completing this section, consider the entire site, not separate parcels or development sites within the project area 
 

Impervious Area  =  structures, pavement, hardscaping – any surface that will not allow water to infiltrate into the ground 

Parcel Size __________________________sq. ft. 

Amount of existing (pre-project) impervious surface area 
(e.g., existing buildings, paving, hardscape) __________________________sq. ft. 

Amount of replaced impervious surface area 
(e.g., parking lot replaced by a building) __________________________sq. ft. 

Amount of new impervious surface area created 
(e.g., new building addition and/or patio) __________________________sq. ft. 

Total proposed (post-project) impervious surface area _________________________ sq. ft. 

I hereby affirm that this information is accurate and understand it will be used to determine compliance with the 
City’s Storm Water Post Construction Requirements for this project.  

Property Owner or Authorized Agent 

________________________________ _______________________________  _________________  
Print Name Signature Date 
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Staff to complete below 

Net Impervious Area* 
(New + Replaced – (Existing- Proposed) ____________________________ sq. ft. 

Tier Determination □ Basic Tier ______ 

Check 
One 

Tier** Detached Single Family Homes All Others (Commercial, Industrial, Two- 
&Multi-Family Homes) 

□ Basic 
Tier*** 

New/Replaced impervious area < 2,500 sf 

□ Tier 1 New/Replaced impervious area > 2,500 sf New/Replaced impervious area > 2,500 sf 

□ Tier 2 N/A Net impervious area > 5,000 sf 

□ Tier 3 Net impervious area > 15,000 sf New/Replaced impervious area > 15,000 sf 

□ Tier 4 New/Replaced impervious area > 22,500 sf 

Notes: 
* Net impervious area = new impervious + replaced impervious – (pre-project minus post-project) Cannot be less than

zero
** Tier numbers correspond to "Performance Requirements" identified in the State Water Resources Control Board

resolution for PCRs. 
*** Basic Tier projects must incorporate runoff reduction measures into site plan, e.g. disperse runoff to vegetated area, 

pervious paving, rain barrel or cistern
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CAP-CAMPBELL_001460

We had a good meeting with Dan Gomez yesterday related to the design and design permit process.

Subject: Funds for legal

Katie,

Thank you,

Joe and Terri

CAP-CAMPBELL 001460

Subject: 427 Riverview

Hi Joe,

Regards,

Katie

From: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>

Sent: Thursday,

To: Joe McLean

CC: Daniel Gomez <gomezi

Thank you for your email. In terms of timing, the City Attorney's office will review the indemnity agreement upon receipt of

revisions from your attorney, which we expect to be soon. Please also keep in mind that, after the City Attorney reviews, the

County must also review. The City obviously cannot account for the County’s timing but, as we have done thus far, we will

forward our revisions timely, and follow up with them to obtain their revisions.

Please provide a $5,000 deposit to cover attorney costs moving forward. Burke Williams bills at $275/hour for Senior

Associate Leila Moshref-Danesh and $300/hour for City Attorney Samantha Zutler. Any portion of the deposit not utilized

will be refunded.

From: Joe McLean

Sent: Monday, August 5, 2024 4:26 PM

To: Herlihy, Katie (kherlihy@ci.capitola.ca.us) <kherlihy@ci.capitola.ca.us>; Sesanto, Sean <ssesanto@ci.capitola.ca.us>

Cc^anie^ome^aomez®fusearchitecture.com>; Anna DiBenedetto <anna@dibenedetto.law>; Terri

We want to continue the conversation. We just ask that there is more communication with the legal teams so that we don't have any

surprises going forward. We expect that we are close to resolution, so time spent should be minimal from here on out.

That said, please let me know what amount you need, and I will come into the office first thing tomorrow with a check. We would love

for you and Dan to continue to move forward with the application.

MMftfitthTsU Sean .ssesan.o^.oapKo.a.oa use
!fusearchitecture.com>; Anna DiBenedetto <anna@dibenedetto.law>; Terri
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From: Moshref-Danesh, Leila J.
To: Derric G. Oliver
Cc: Goldstein, Jamie (jgoldstein@ci.capitola.ca.us); Sesanto, Sean; Herlihy, Katie (kherlihy@ci.capitola.ca.us); Zutler,

Samantha W.
Subject: RE: 427 Riverview Avenue - City of Capitola Design Review & CDP App. 23-0400 - COAs 2 & 4
Date: Monday, September 29, 2025 1:25:02 PM
Attachments: ITEM-Attachment-008-3ef777ac286745bebf2c76dbe6de25c4.pdf

Good Afternoon Derric,
 
Your email and letter correspondence have been included in the agenda packet for the
427 Riverview item, which will be considered by the Planning Commission on Thursday.
For the answers to your questions I would refer you to the published staff report, which I
have attached here for your convenience.
 
See you Thursday.
 

Leila J. Moshref-Danesh | Partner
she, her, hers

Burke, Williams & Sorensen, LLP
1770 Iowa Avenue - Suite 240, Riverside, CA 92507
D 951.801.6626  |  O 951.788.0100  |  F 951.788.5785
lmoshref@bwslaw.com  |  vCard  |  Bio  |  LinkedIn  |  bwslaw.com

The information contained in this e-mail message is intended only for the CONFIDENTIAL use of the designated addressee named
above. The information transmitted is subject to the attorney-client privilege and/or represents confidential attorney work product.
Recipients should not file copies of this email with publicly accessible records. If you are not the designated addressee named above or
the authorized agent responsible for delivering it to the designated addressee, you received this document through inadvertent error and
any further review, dissemination, distribution or copying of this communication by you or anyone else is strictly prohibited. IF YOU
RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONING THE SENDER NAMED
ABOVE AT 800.333.4297. Thank you.﻿
 

 
From: Derric G. Oliver <doliver@fentonkeller.com> 
Sent: Wednesday, September 24, 2025 11:36 AM
To: Moshref-Danesh, Leila J. <LMoshref@bwslaw.com>
Cc: Goldstein, Jamie (jgoldstein@ci.capitola.ca.us) <jgoldstein@ci.capitola.ca.us>; Sesanto, Sean
<ssesanto@ci.capitola.ca.us>; Herlihy, Katie (kherlihy@ci.capitola.ca.us)
<kherlihy@ci.capitola.ca.us>; Zutler, Samantha W. <SZutler@bwslaw.com>;
planningcommission@ci.capitola.ca.us
Subject: 427 Riverview Avenue - City of Capitola Design Review & CDP App. 23-0400 - COAs 2 & 4

 
[EXTERNAL]

Good morning, Leila-

mailto:LMoshref@bwslaw.com
mailto:doliver@fentonkeller.com
mailto:jgoldstein@ci.capitola.ca.us
mailto:ssesanto@ci.capitola.ca.us
mailto:kherlihy@ci.capitola.ca.us
mailto:SZutler@bwslaw.com
mailto:SZutler@bwslaw.com
mailto:lmoshref@bwslaw.com
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.bwslaw.com%2fwp-content%2fuploads%2f2021%2f05%2fLeila-Moshref-Danesh.vcf&c=E,1,QvMmmy1viAHr8VivOEoEKOkiQHfQHi4LXWCxnpx7AsQcR_U5dLsEUzDz1W-1GknoACOWeXzO7PLUKQkb3Zrrd6nMBhx8On-g0UV4LA4OaDqhUOcX2Pb9TOpRLA,,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.bwslaw.com%2fmeet-our-people%2fleila-moshref-danesh%2f&c=E,1,3qqnHT-t686OgWPmajmGWP7ePcBl1eTYGZWOmpGwq_KsJCOIrXJaZRCGXF-6ktpnNxaPf7UR1qKX8cDjAGOqkSs1Pujxlc5HAzIdxRH8cQ,,&typo=1
https://www.linkedin.com/in/leilamd/
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fbwslaw.com&c=E,1,ECrcyEDuV-U7yJCDMPXcgYUNpAV7ky9sp_RvMkzEGpJPz5UbBNsa577tSDmH8v0UG7kRmLVWF90EB9mHuHaAHw5sy9686IhJTEktIl2gqw,,&typo=1
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Capitola Planning Commission 


 


Agenda Report 


Meeting: October 2, 2025 


From: Community & Economic Development Department 


Address: 427 Riverview Avenue 
 
 


Project Description:  Application #23-0400. APN:  035-132-01.  Design Permit to connect an existing 
single-family residence and two-story accessory structure into a single structure through an upper story 
bridgeway, with comprehensive remodel to the exterior of entire structure and garage area.  The 
proposal does not increase floor area.  The project is located within the R-1 (Single-Family Residential) 
zoning district. 
This project is in the Coastal Zone and requires a Coastal Development Permit which is appealable to 
the California Coastal Commission after all possible appeals are exhausted through the City. 
Environmental Determination: Categorical Exemption 
 
Recommended Action: Consider Application #23-0400 and approve the project based on the 
Conditions and Findings for Approval 


Property Owner:  Joseph McLean 


Representative:  David Beauchamp, Fuse Architects, Filed: 9/5/23 (Refiled: 6/23/25) 


 


Background:  Per the County Assessor, the existing single-family dwelling was constructed circa 1934, 
prior to the City’s incorporation in 1949. On May 17, 1971, the Planning Commission approved a two-
story accessory structure at 427 Riverview Avenue.  The accessory structure includes a garage on the 
first story and an accessory living space on the second story.  The Planning Commission approved 
variances for non-conforming front and side setbacks resulting in a two-story building spanning the width 
of the lot four feet four inches from the street. 


On September 9, 2023, Faulkner Architects submitted an application for substantial alterations to the 
existing primary dwelling and accessory structure and a large, suspended addition connecting the two 
structures. 


The project site and existing structures are bisected by an underground culvert (formerly a channel), 
subject to an easement in favor of the County of Santa Cruz for construction, operation and maintenance. 
In late 2023, staff informed the applicant team that, as shown on the title for the project site, any new 
construction would potentially impact the culvert (or would itself be impacted by the culvert in the event 
of a collapse). In February 2024, staff met with the applicant team to discuss the complications related to 
the culvert.  Following this meeting and at the request of the applicant, City staff reached out to County 
staff, including the Office of the County Counsel, to help the applicant find a solution for their project. 


Over the course of many meetings with County staff and the applicant team, different options were 
explored, including relocating the culvert, which applicants deemed not practicable, and the concept of 
an indemnification/hold harmless agreement, where the applicants would agree to take measures to 
protect the culvert and assume the risk of the new construction. In June 2024, the City and County staff 
negotiated and drafted a tri-party agreement between the City, County (Zone 5 Flood Control District) 
and property owner addressing potential hazards to and from construction on top of the culvert, as well 
as liability and indemnity provisions.  The purpose of the agreement was to streamline the approval 
process for the applicant and proceed with zoning and building permits. 


Ultimately, City and County staff reached consensus on the terms of the agreement, but the property 
owner did not agree to the terms. Therefore, in keeping with its obligations under the Permit Streamlining 
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Act, the City notified the applicant that the application could proceed, but any approval would be subject 
to conditions of approval requiring they obtain consent from the easement holder(s) and indemnification 
of the City prior to obtaining a building permit to construct within the easement area. 


On June 23, 2025, Fuse Architects submitted a revised proposal which reduced the extent of alterations 
to the primary dwelling but retained the proposal for a connecting bridgeway, but without the suspended 
rooms between the two structures. 


On September 17, 2025, Development and Design Review Staff reviewed the application and provided 
the applicant with the following direction: 
 
Public Works Representatives:  Discussed erosion control management with the applicant.  Public Works 
staff also discussed the need for a management plan demonstrating safe pedestrian access to the Soquel 
Creek Pathway during construction.   
 
Acting Building Official, Lihn Tran:  Inquired about the construction of the exterior staircase, noting it 
would need to be fire-rated.  Mr. Tran also inquired about the type of foundations and load dispersal.  Mr. 
Tran and the applicant discussed site egress requirements. 
 
Associate Planner, Sean Sesanto:  Discussed design changes between the initial design and the design 
submitted by Fuse Architecture and felt the material choices were less of a departure from the historic 
district.  Mr. Sesanto and staff briefly discussed the public pathway that runs through the property along 
Soquel Creek.  The applicant noted the proposed replacement wall would straighten the wall and correct 
the sagging which has encroached into the pathway. 
 
On September 23, 2025, staff met with the property owner and their attorneys to discuss proposed 
conditions of approval related to the culvert. 
 
Development Standards:  The following table outlines the zoning code requirements for development 
in the R-1 Zoning District.  The project includes several existing nonconforming conditions, some of which 
were approved under a variance, as noted.   
 


Development Standards 


Building Height 


R-1 Regulation Existing Proposed 


25 ft.  23 ft. 1 in. 24 ft. 4 in. 


Floor Area Ratio (FAR) 


 Existing Proposed 


Lot size  3,018 sq. ft. 3,018 sq. ft. 


Maximum Floor Area Ratio 57% (1,720 sq. ft.) 57% (1,720 sq. ft.) 


First Story Floor Area SFD: 761 sq. ft. 
Accessory: 450 sq. ft. 


SFD: 1,083 sq. ft. 


Second Story Floor Area SFD: 705 sq. ft. 
-150 sq. ft. deck exemption 
Accessory:  632 sq. ft. 


SFD: 1,464 sq. ft. 
-150 sq. ft. deck exemption 
 


Total FAR 84.4% (2,548 sq. ft.) 84.4% (2,547 sq. ft.) 


Setbacks 


 R-1 regulation Existing Proposed 


Front Yard 1st Story 15 ft. 45 ft. 9 in.  4 ft. 4 in.   
Existing Variance 


Front Yard 2nd Story  
& Garage 


20 ft. 45 ft. 9 in. 2nd Story: 3 ft. 4 in. 
Garage: 4 ft. 4 in. 
Existing Variances 
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Side Yard 1st Story 10% lot 
width 


 
3 ft. min. 


North: 2 ft. 6 in. 
South: 2 ft. 1 in. 


North: 0 ft. 
South: 0 ft. 
Existing Variances 


Side Yard 2nd Story 15% of 
width 


 
4 ft. 6 in. 


min 


North: 2 ft. 6 in. 
South: 2 ft. 1 in. 


North: 0 ft. 
South: 0 ft. 
Existing Variances 


Rear Yard 1st Story 20% of 
parcel 
depth 


20 ft. 3 in. 
min. 


Lot depth   


20 ft. 20 ft.  


Rear Yard 2nd Story Primary: 20 ft. 
Deck: 13 ft. 8 in.  


Primary: 20 ft.  
Deck: 13 ft. 8 in. 


Two-Story Accessory Structure (Proposal includes merging both structures) 


 R-1 Regulation Existing Proposed 


Front Yard 1st Story Garage: 40 ft. 4 ft. 4 in. 
Existing Variance 


 
 
 
Merged with primary 
structure 
 
 


Front Yard 2nd Story 20 ft. 3 ft. 4 in. 
Existing Variance 


Side Yard 1st Story  
 
 


3 ft. 


North: 0 ft. 
South: 0 ft. 
Existing Variance 


Side Yard 2nd Story North: 0 ft. 
South: 0 ft. 
Existing Variance 


Rear Yard 1st Story 76 ft. 10 in. Merged with primary 
structure Rear Yard 2nd Story 


Encroachments (list all) Encroachment into adjacent property 


Parking 


 
2 per unit, neither must be 
covered 


Required Existing Proposed 


2 spaces total 2 spaces total 
2 covered 


2 spaces total 
2 covered 


Underground Utilities: Required with 25% increase in area Not Required 


 


Discussion:  The property is located within the Riverview Terrace neighborhood, along Soquel Creek 
near the intersection of Riverview and Blue Gum Avenues.  The site is located within the Old Riverview 
Historic District, but its structures are listed as a non-contributing to the district.  The Riverview Avenue 
pathway easement extends through the rear of the property along the Creek, with the northernmost 
pedestrian access to the pathway bordering full length of the north side property line.  Noble Gulch, which 
is located underground beginning near Bay Avenue, runs directly underneath the subject property, and 
daylights at its Soquel Creek confluence adjacent the pathway and subject property. 


Design Permit:  The proposed remodel includes construction of a second-story bridgeway connecting the 
two structures into a single structure.  The remodel also modernizes the architectural style of the existing 
structures by replacing the white vertical wood board and stucco siding for darkened composite bamboo 
vertical siding on the upper-story and alternating bamboo siding and white stone panel siding on the 
ground level.  The large wooden window trim is replaced with thin, recessed aluminum framing.  The roof 
is replaced with a standing metal seam, and limited eaves remain.  Walls are integrated with building 
walls along the side yard and utilize metal seam panels and vertical bamboo boards for a cohesive 
appearance. 


When considering design permits, the city evaluates applications to ensure they satisfy the design review 
criteria outlined in §17.120.070, comply with development standards of the zoning district, conform to 
policies of the general plan, the local coastal program, and are consistent with any other policies or 
guidelines the city council may adopt for this purpose.  To obtain design permit approval, projects must 
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satisfy these criteria to the extent they apply.  Planning staff have prepared specific analysis for the 
following design review criteria which are more directly applicable to the proposed project.  The complete 
list of design review criteria is included as Attachment 5. 


A. Community Character. The overall project design including site plan, height, massing, 
architectural style, materials, and landscaping contribute to Capitola’s unique coastal village 
character and distinctive sense of place. 
Staff Comment:  The site includes a public pedestrian pathway along Soquel Creek.  The 
proposed landscape design maintains and improves this public resource by replacing a low 
retaining wall which is slumping into the pathway. The outline of the buildings is minimally altered, 
as the structure will remain in place, however the materials are altered significantly removing all 
existing exterior finishes and introducing contemporary finishes of bamboo vertical siding and 
larger doors and windows.   
 
C. Historic Character. Renovations and additions respect and preserve existing historic structure. 
New structures and additions to non-historic structures reflect and complement the historic 
character of nearby properties and the community at large. 
Staff Comment:  The subject property is located within the Old Riverview Historic District and is 
identified as a non-contributing resource to the district.  The District is architecturally described 
as “an informal mix of the Bungalow, Craftsman and vernacular styles” and “…influences of the 
Spanish Colonial Revival style.”  The proposed contemporary design of the structure does not try 
to replicate the historic vernacular of the District.  The first submitted design emphasized the use 
of corrugated metal and galvanized steel on building sides, roof material, and property screening.  
Following initial review, staff recommended the design make greater use of more compatible 
materials and tones.  The revised subsequent design reduced use of metal to the roof and portions 
of the walls, now standing metal seam, and emphasizes wood cladding and stone accents on the 
building faces. 
 
F. Privacy. The orientation and location of buildings, entrances, windows, doors, decks, and other 
building features minimize privacy impacts on adjacent properties and provide adequate privacy 
for project occupants. 
Staff Comment:  An existing second-story deck is along the rear property line facing the creek. 
The project would remove an exterior access stairway located on the north-side property line.  
The applicant is also proposing modest screening along the north side of the second story deck, 
including louvered vertical boards and permanent planter area.  The deck is also located less than 
three feet from the south-side property line, but no screening is proposed.  Pursuant to 
§17.16.030(B)(10)(d), to address neighbor privacy impacts, the Planning Commission may 
require permanent screening such as opaque glass, solid materials, or vegetation for an upper 
floor deck.  The owner of the subject property also owns the adjacent affected property at 425 
Riverview Avenue. 


 


Nonconforming:  The existing primary structure is located within the required second-story side yard 
setbacks along both side property lines and includes an upper-story deck which does not comply with all 
deck design standards and is therefore considered a legal non-conforming structure.   The accessory 
structure was granted variances for the front and side setbacks encroaches beyond the property line into 
425 Riverview Avenue and is therefore also considered legal non-conforming.  The existing structures 
also collectively exceed the maximum allowed floor area ratio (FAR) for the site.  As portions of the 
existing dwelling would also be removed, the proposed additions would not exacerbate non-conforming 
conditions related to setbacks and FAR.   


Pursuant to code section 17.92.070, structural alterations to an existing non-conforming structure may 
not exceed eighty percent of the present fair market value of the structure.  The proposed project would 
connect the two structures via a raised bridgeway and be considered a single structure for the purposes 
of zoning requirements for nonconforming structures.  The project would not exceed eighty percent of 
the present fair market value of the structure based on the City formula. 
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Noble Gulch Culvert: The project site is bisected by the Noble Gulch underground culvert. In 1922, Bay 
Head Land Co. granted an easement to the County of Santa Cruz comprising an eight-foot strip of land, 
together with all necessary means of ingress and egress and for the purpose of constructing, maintaining, 
operating, repairing and renewing a drainage ditch, canal or flume (Santa Cruz County Public Records, 
Volume 314 at p. 91.)  Following the original subdivision, the Noble Gulch facility was  covered and now 
comprises an underground pipe and culvert that crosses several private lots between Soquel Creek and 
Capitola Avenue.  A search of City and County records did not reveal the approval process for the 
undergrounding in this area, which predates City incorporation.  The culvert extends through the entire 
length of the subject property to its terminus and outfall at Soquel Creek.  On August 18, 2025, the 
applicant submitted a letter (Attachment 3) from their engineer, observing the existing foundation 
appeared to be placing load on the culvert structure and advising that the remodel include reconfiguring 
the foundation such that load was not placed on the culvert structure.  The proposed remodel of the 
existing accessory structure includes relocating load-bearing posts adjacent to rather than directly above 
the culvert structure. 


County clearance is required for construction occurring within the County’s easement.  In addition, 
measures are necessary to protect the existing culvert as a public stormwater facility, consistent with the 
City’s stormwater pollution prevention and protection ordinance (CMC Chapter 13.16) and enforcement 
of laws, ordinances, and regulations relating to work done in public streets, easements and rights-of way 
(§2.04.390).  Conditions 32 through 35 have been added related to mitigating load on the culvert, 
indemnification/hold harmless of the City, and review by Santa Cruz County/Zone 5. 


Trees and Landscape:  The application includes the removal of an existing maple tree located within the 
courtyard.  The applicant is proposing to plant a flowering dogwood tree on the southern side of the 
courtyard, which would likely be under the 15% canopy coverage standard for major remodels.  In 
consideration of the extent of the existing building footprints, the public pathway easement, and the 
culvert, staff does not recommend requiring further tree plants on the site.  Instead, the applicant is 
proposing drought-tolerant vegetation directly adjacent the pathway with a private sitting and firepit area 
further back towards the residence. 


 


CEQA:  Section 15301(3) of the CEQA Guidelines exempts minor alterations of existing private structures 
involving negligible or no expansion of existing or former use.  This project involves additions to an 
existing single-family residence that will not result in an increase of more than 50 percent of floor area or 
2,500 square feet. In addition, none of the exceptions to the exemption are triggered. The project, when 
considered with other past and present projects of the same type, will not result in a significant 
environmental effect. There are no unique circumstances that create a reasonable possibility of a 
significant effect on the environment.  The site is already developed, and the project does not propose a 
significant expansion of the existing structure or use. The project will not damage scenic resources within 
an officially designated state scenic highway. The project is not located in the vicinity of a state scenic 
highway. The project is not located on a site listed for hazardous waste issues (the "Cortese List"). The 
project will not cause a substantial adverse change to the significance of a historical resource.  The 
project is not located in a particularly sensitive environment, such as a wetland or habitat for a rare or 
endangered species.  For these reasons, the project is exempt from CEQA. 
 
Design Permit Findings: 


A. The proposed project is consistent with the general plan, local coastal program, and any 
applicable specific plan, area plan, or other design policies and regulations adopted by the 
city council. 
Community Development Staff and the Planning Commission have reviewed the project. The 
proposed remodel and connection of structure residential structures comply with the development 
standards of the R-1 (Single-Family Residential) zoning district. 
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B. The proposed project complies with all applicable provisions of the zoning code and 
municipal code. 
Community Development Staff and the Planning Commission have reviewed the application for 
remodel and connection of structure residential structures. With the recommended Conditions of 
Approval, the project complies with all applicable provisions of the zoning code and municipal 
code. 
 


C. The proposed project has been reviewed in compliance with the California Environmental 
Quality Act (CEQA). 
Section 15301(3) of the CEQA Guidelines exempts minor alterations of existing private structures 
involving negligible or no expansion of existing or former use and is subject to Section 753.5 of 
Title 14 of the California Code of Regulations.  The exemption includes single-family residential 
additions that do not result in an increase of more than 50 percent of floor area or 2,500 square 
feet.  This project involves a remodel and the connection of two structure residential structures 
which will not result in a net increase of floor area.  The project is located within the R-1 (Single-
Family Residential) zoning district. No adverse environmental impacts were discovered during 
review of the proposed project.  In addition, none of the exceptions to the exemption are triggered. 
The project, when considered with other past and present projects of the same type, will not result 
in a significant environmental effect. There are no unique circumstances that create a reasonable 
possibility of a significant effect on the environment.  The site is already developed, and the project 
does not propose a significant expansion of the existing structure or use. The project will not 
damage scenic resources within an officially designated state scenic highway. The project is not 
located in the vicinity of a state scenic highway. The project is not located on a site listed for 
hazardous waste issues (the "Cortese List"). The project will not cause a substantial adverse 
change to the significance of a historical resource.  The project is not located in a particularly 
sensitive environment, such as a wetland or habitat for a rare or endangered species.  For these 
reasons, the project is exempt from CEQA. 
 


D. The proposed development will not be detrimental to the public health, safety, or welfare 
or materially injurious to the properties or improvements in the vicinity. 
Community Development Staff and the Planning Commission have reviewed the project. With the 
recommended Conditions of Approval, the proposed project will not be detrimental to the public 
health, safety, or welfare or materially injurious to the properties or improvements in the vicinity. 
Potential impacts to and from the existing culvert and associated County easement are addressed 
through the Conditions of Approval. 
 


E. The proposed project complies with all applicable design review criteria in Section 
17.120.070 (Design review criteria). 
The Community Development Staff and the Planning Commission have reviewed the application. 


With the recommended Conditions of Approval, the proposed project complies with all applicable 


design review criteria in Section 17.120.070. 


 
F. The proposed project maintains the character, scale, and development pattern of the 


neighborhood. 
Community Development Staff and the Planning Commission have all reviewed the project 


application  The project creates a raised bridgeway connecting two residential structures while 


maintaining similar site massing.  The new design utilizes white vertical wood board, composite 


bamboo vertical, and white stone panel siding; windows thin recessed aluminum framed windows 


and standing metal seam roofs;  fencing integrated with building walls which utilize metal seam 


panels and vertical bamboo boards for cohesive appearance.  The project will maintain the 


character, scale, and development pattern of the neighborhood.   
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Coastal Development Permit Findings: 
G. The project is consistent with the LCP land use plan, and the LCP implementation program. 


The proposed development conforms to the City’s certified Local Coastal Plan (LCP) land use 
plan and the LCP implementation program. 
 


H. The project maintains or enhances public views. 
The proposed project is located on private property at 427 Riverview Avenue.  The project will not 
result in an increased height or otherwise negatively impact public landmarks and/or public views. 
 


I. The project maintains or enhances vegetation, natural habitats and natural resources. 
The proposed project is located at 427 Riverview Avenue.  The project will maintain or enhance 
vegetation consistent with the allowed use and will not have an effect on natural habitats or natural 
resources. 
 


J. The project maintains or enhances low-cost public recreational access, including to the 
beach and ocean. 
The project involves the remodel of an existing single-family residence which will not negatively 
impact low-cost public recreational access.  The property includes an easement for a public 
pathway along Soquel Creek.  Condition(s) have been included to both prevent negative impact 
to coastal access and to replace a small wall which is slumping into the pathway. 
 


K. The project maintains or enhances opportunities for visitors. 
The project involves the remodel of an existing single-family residence and will not negatively 
impact visitor serving opportunities.  The property includes an easement for a public pathway 
along Soquel Creek.  Condition(s) have been included to both prevent negative impact to coastal 
access and to replace a small wall which is slumping into the pathway. 
 


L. The project maintains or enhances coastal resources. 
The project involves the remodel of an existing single-family residence and will not negatively 
impact coastal resources.  The property includes an easement for a public pathway along Soquel 
Creek.  Condition(s) have been included to both prevent negative impact to coastal access and 
to replace a small wall which is slumping into the pathway. 
 


M. The project, including its design, location, size, and operating characteristics, is 
consistent with all applicable design plans and/or area plans incorporated into the LCP. 
 
The proposed residential project complies with all applicable design criteria, design guidelines, 
area plans, and development standards.  The operating characteristics are consistent with the R-
1 (Single-Family Residential) zone.  
 


N. The project is consistent with the LCP goal of encouraging appropriate coastal 
development and land uses, including coastal priority development and land uses (i.e., 
visitor serving development and public access and recreation). 
The project involves the remodel of an existing single-family residence on a residential lot of 
record.  The project is consistent with the LCP goals for appropriate coastal development and 
land uses.  The use is an allowed use consistent with the R-1 (Single-Family Residential) zoning 
district.   
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Conditions of Approval: 
1. The project approval consists of remodeling of an existing single-family residence and two-story 


accessory structure in addition to connecting both structures into a single structure through an 
upper story bridgeway.  The maximum Floor Area Ratio for the 3,018 square foot property is 57% 
(1,720 square feet). The total FAR of the project is 84.4% with a total of 2,547 square feet, for a 
FAR (84.4%). The project will not result in an increase of floor area from the existing site of 2,548 
square feet (84.4%).  The proposed project is approved as indicated on the final plans reviewed 
and approved by the Planning Commission on October 2, 2025, except as modified through 
conditions imposed by the Planning Commission during the hearing. 
 


2. Prior to construction, a building permit shall be secured for any new construction or modifications 
to structures authorized by this permit. Final building plans shall be consistent with the plans 
approved by the Planning Commission. All construction and site improvements shall be 
completed according to the approved plans. 
 


3. At time of submittal for building permit review, the Conditions of Approval must be printed in full 
on the cover sheet of the construction plans.  
 


4. At time of submittal for building permit review, Public Works Standard Detail SMP STRM shall be 
printed in full and incorporated as a sheet into the construction plans. All construction shall be 
done in accordance with the Public Works Standard Detail BMP STRM.  


 
5. Prior to making any changes to approved plans, modifications must be specifically requested and 


submitted in writing to the Community Development Department. Any significant changes to the 
size or exterior appearance of the structure shall require Planning Commission approval.  
 


6. Prior to issuance of building permit, a landscape plan shall be submitted and approved by the 
Community Development Department. The landscape plan can be produced by the property 
owner, landscape professional, or landscape architect.  Landscape plans shall reflect the 
Planning Commission approval and shall identify type, size, and location of species and details 
of any proposed (but not required) irrigation systems.  
 


7. Prior to issuance of a Certificate of Occupancy, the applicant shall complete landscape work to 
reflect the approval of the Planning Commission.  Specifically, required landscape areas, all 
required tree plantings, privacy mitigations, erosion controls, irrigation systems, and any other 
required measures shall be addressed to the satisfaction of the Community Development 
Director. 
 


8. Prior to issuance of a Certificate of Occupancy, the applicant shall demonstrate compliance with 
the tree removal permit authorized by this permit for one tree to be removed from the property. 
Replacement trees shall be planted at a 1:1 ratio. Required replacement trees shall be of the 
same size, species and planted on the site as shown on the approved plans.  
 


9. Prior to issuance of building permit, all Planning fees associated with permit #23-0400 shall be 
paid in full. 
 


10. Prior to issuance of building permit, the developer shall pay Affordable housing impact fees as 
required to assure compliance with the City of Capitola Affordable Housing Impact Fee Ordinance.  
 


11. Prior to issuance of a building permit, the applicant must provide documentation of plan approval 
by the following entities: Santa Cruz County Sanitation Department, Soquel Creek Water District, 
and Central Fire Protection District.  
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12. Prior to issuance of building permits, a drainage plan, grading, sediment and erosion control plan, 
shall be submitted to the City and approved by Public Works. The plans shall be in compliance 
with the requirements specified in Capitola Municipal Code Chapter 13.16 Storm Water Pollution 
Prevention and Protection.  The plans shall demonstrate how loose sediment will be retained 
onsite for the duration of the project and will not present risk of contamination to Soquel Creek, 
nor drain onto adjacent parcels or pathways. 
 


13. Prior to issuance of building permits, the applicant shall submit a stormwater management plan 
to the satisfaction of the Director of Public Works which implements all applicable Post 
Construction Requirements (PCRs) and Public Works Standard Details, including all standards 
relating to low impact development (LID). 
 


14. Prior to any land disturbance, a pre-site inspection must be conducted by the grading official to 
verify compliance with the approved erosion and sediment control plan.  
 


15. Prior to any work in the City road right of way, an encroachment permit shall be acquired by the 
contractor performing the work. No material or equipment storage may be placed in the road right-
of-way. 
 


16. During construction, any construction activity shall be subject to a construction noise curfew, 
except when otherwise specified in the building permit issued by the City. Construction noise shall 
be prohibited between the hours of nine p.m. and seven-thirty a.m. on weekdays. Construction 
noise shall be prohibited on weekends with the exception of Saturday work between nine a.m. 
and four p.m. or emergency work approved by the building official. §9.12.010B 
 


17. Prior to any construction-related activity within the Soquel Creek Pathway, including the 
accessway from Riverview Avenue, the applicant shall provide a site plan and management 
information detailing how pedestrians will be safely routed along the pathway. 
 


18. Prior to a project final, all cracked or broken driveway approaches, curb, gutter, or sidewalk shall 
be replaced per the Public Works Standard Details and to the satisfaction of the Public Works 
Department. All replaced driveway approaches, curb, gutter or sidewalk shall meet current 
Accessibility Standards. 
 


19. Prior to issuance of a Certificate of Occupancy, compliance with all conditions of approval shall 
be demonstrated to the satisfaction of the Community Development Director. Upon evidence of 
non-compliance with conditions of approval or applicable municipal code provisions, the applicant 
shall remedy the non-compliance to the satisfaction of the Community Development Director or 
shall file an application for a permit amendment for Planning Commission consideration. Failure 
to remedy a non-compliance in a timely manner may result in permit revocation. 
 


20. This permit shall expire 24 months from the date of issuance unless exercised. The applicant shall 
have an approved building permit and construction underway before this date to prevent permit 
expiration. Applications for extension may be submitted by the applicant prior to expiration 
pursuant to Municipal Code section 17.156.080. 
 


21. The planning and infrastructure review and approval are transferable with the title to the 
underlying property so that an approved project may be conveyed or assigned by the applicant to 
others without losing the approval. The permit cannot be transferred off the site on which the 
approval was granted. 
 


22. Upon receipt of certificate of occupancy, garbage and recycling containers shall be placed out of 
public view on non-collection days.  
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23. Outdoor lighting shall comply with all relevant standards pursuant to Municipal Code Section 
17.96.110, including that all outdoor lighting shall be shielded and directed downward such that 
the lighting is not directly visible from the public right-of-way or adjoining properties. 
 


24. Prior to a Building Department final and/or issuance of a Certificate of Occupancy, final 
inspections by the Planning and Public Works Departments are required.  
 


25. Prior to issuance of a building permit, the plans shall indicate repair or replacement of the failing 


low wall along the Riverview Pathway.  Any fence or wall adjacent to the Soquel Creek Pathway 


shall comply with all municipal codes, specifically sections §17.60.040 and §17.96.160, to the 


extent they apply. 


 


26. Prior to issuance of a building permit, the plans shall indicate repair or replacement of the failing 


low wall along the Riverview Pathway.  Any fence or wall adjacent to the Soquel Creek Pathway 


shall comply with all municipal codes, specifically sections §17.60.040 and §17.96.160, to the 


extent they apply. 


 


27. Prior to issuance of a Certification of Occupancy, the plans shall demonstrate that the pathway 


shall be maintained a minimum of either the existing pathway width shown in the March 2005 


survey maintained by the city of Capitola, or four feet, whichever is greater, pursuant to CMC 


§17.96.160(A). 


 


28. At time of submittal for demolition and/or building permit review, the applicant shall include a 


demolition work of scope statement and a demolition plan clearly identifying all areas of walls and 


floors to be demolished.  The City may require a letter from a structural engineer.  Any 


modifications to the demolition plans, including modifications to the scope of work, means and 


methods of demolition/construction, or changes to the framing, windows, or any other exterior 


elements shall be submitted to the Building Department for review and approval prior to 


proceeding with demolition and/or construction.  In the course of construction, the City may 


require additional plans as they deem necessary.  


 


29. At the time of building permit application for construction within the floodplain or floodway, the 


applicant shall provide a “No Rise Study”, performed by a licensed engineer, in which verification 


of the structure’s impact on the floodplain or floodway is provided. 


 


30. For new residential construction located within the floodplain/floodway, elevation certificates shall 


be provided at the following stages of construction: 1) prior to building permit issuance; 2) at the 


time of rough frame inspection; and 3) prior to the finalization of the building permit. The 


certificates shall be prepared by a licensed engineer or surveyor. The certificate shall document 


that all residential occupancies are constructed above the Base Flood Elevation (BFE) as per the 


latest edition of the FEMA Flood Insurance Rate Map. 


 


31. Prior to issuance of a building permit, the applicant shall provide documentation of a signed 


access agreement that references the existing encroachment and includes permission from the 


owner(s) of 425 Capitola Avenue to access said property to conduct the work as described in the 


permit. 
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32. Prior to issuance of the building permit, the applicant shall demonstrate, to the satisfaction of the 


Building Official, that the bridgeway will not place load on the existing underground storm drain 


facilities (culvert) structure, nor will any alterations to the existing residential structures create load 


on the facilities.  Additionally, the applicant shall demonstrate, to the satisfaction of the Building 


Official, that the structure shall be reconfigured such that there will be no bearing on the culvert, 


consistent with the recommendation in the letter from Redwood Engineering dated February 6, 


2025, a copy of which letter is included in the public record for the project approval actions. 


 


33. Indemnification and Hold Harmless. The Owner/Applicant agrees to defend, indemnify, and hold 


the City of Capitola, its elected and appointed officials, staff, and agents harmless from any claims, 


damages, or liabilities arising from the project’s construction, occupancy and use, including bodily 


injury, death, or property damage, including damage to the project, related to the project’s 


construction and location on top of the existing and active underground storm drain facility 


(culvert) that bisects the project site. The Owner/Applicant is responsible for all defense costs, 


including attorney's fees, and any settlements or awards, and is solely responsible for preventing 


damage to the culvert during construction, occupancy and use. Failure to do so resulting in 


damage is covered by this indemnification. These obligations survive the permit issuance and 


bind the Owner/Applicant and their successors.  


 


34. The Owner/Applicant must provide proof of adequate insurance, with the City named as an 


additional insured party, before starting work on the project. 


 


35. Prior to issuance of the building permit for the project, the Owner/Applicant shall obtain written 


authorization from the culvert easement holder(s), including the County of Santa Cruz, to 


construct or modify improvements within the easement area as shown in the public records. 


 


Attachments: 


1. 427 Riverview Avenue – Plan Set 
2. 427 Riverview Avenue –  Construction Cost Breakdown 
3. 427 Riverview Avenue –  Engineer Letter 
4. 427 Riverview Avenue – Letter from Applicant Attorney 
5. Design Review Criteria 


 


Report Prepared By: Sean Sesanto, Associate Planner 


Reviewed By: Rosie Wyatt, Deputy City Clerk 


Approved By: Katie Herlihy, Community Development Director 


 







 
Attached please find my letter to you of today’s date regarding the above-referenced
subject.
 
 Best,

Derric
 

Derric G. Oliver
FENTON & KELLER
Post Office Box 791
Monterey, CA 93942-0791
831-373-1241, ext. 207
831-373-7219  (fax)
doliver@fentonkeller.com
www.FentonKeller.com
 

 

CONFIDENTIALITY NOTICE: This is a transmission from the law firm of Fenton & Keller. This message and any attached
documents may be confidential and contain information protected by the attorney-client or attorney work product privileges. They are
intended only for the use of the addressee. If you are not the intended recipient, you are hereby notified that any disclosure, copying,
distribution or the taking of any action in reliance on the contents of this information is strictly prohibited. If you received this
transmission in error, please immediately notify our office at 831-373-1241. Thank you.

mailto:doliver@fentonkeller.com
https://linkprotect.cudasvc.com/url?a=http%3a%2f%2fwww.fentonkeller.com&c=E,1,3njizMDb6RQjIHCtocqw_omhvmaslXZygAEBAQZP9SaK0JnwKqlRsJ47sPmhZUXByZ2AdMO0FS3Ygnyu0dFAPuTP039bF14CbretN8WOUAn_A8mY2tdaCeZPjZ22&typo=1

