CITY COUNCIL MEMO
Meeting Date: May 15, 2025
From: Ingrid Padilla, City Clerk

Subject: An Ordinance of the City of Brisbane

Adding New Chapter 17.29 and Amending Chapter 17.31 of the
Brisbane Municipal Code Concerning Density Bonus and

Inclusionary Housing Requirements

The Ordinance listed above was introduced at the City Council Meeting of April 17, 2025. It is on
this agenda for consideration of adoption with the revised Ordinance.

Attachments:

1. Revised Ordinance
2. Red lined Ordinance
3. Staff Report from the City Council Meeting of April 17, 2025
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Attachment 1

DRAFT ORDINANCE NO.

AN ORDINANCE OF THE CITY OF BRISBANE
ADDING NEW CHAPTER 17.29 AND AMENDING CHAPTER 17.31 OF
THE BRISBANE MUNICIPAL CODE
CONCERNING DENSITY BONUS AND
INCLUSIONARY HOUSING REQUIREMENTS

The City Council of the City of Brisbane hereby ordains as follows:

SECTION 1: A new Chapter 17.29 is added to the Municipal Code to read as follows:

Chapter 17.29 — DENSITY BONUSES

Sections:

17.29.010  Purposes of chapter.

17.29.020  Definitions.

17.29.030  Administration of Density Bonuses.
17.29.040  Application for a Density Bonus.
17.29.050  Affordable housing agreements.
17.29.060  Implementation and enforcement.

17.29.010 — Purposes of chapter.

A

The City of Brishane enacts this chapter to implement the goals, objectives, and policies of the City's
general plan housing element relative to administering a density bonus program to encourage the
provision of housing affordable to a variety of household income levels, seniors, and persons with
disabilities.

This chapter is also intended to implement Sections 65915 through 65918 of the California
Government Code, or successor statutes and regulations, governing density bonuses and other
incentives required by such statutes or regulations.

17.29.020 - Definitions.

A

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the density bonus requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as specified
in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

Approving Authority. The City decision-making body acting on an application for a housing
development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

Base Density. Base density or maximum residential density shall be as defined in the State Density
Bonus law.

Child Care Facility. Child care facility shall have the same meaning as defined in the State Density
Bonus Law.

City. The City of Brisbane or the Brishane Housing Authority.
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H. City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or the
Board Members of the Brisbane Housing Authority

I. City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

J. Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

K. Density Bonus. Density bonus shall be defined by State Density Bonus Law.

L. Density Bonus Project. Density bonus project shall mean any parcel map, subdivision map, housing
development permit, design permit, building permit, or other city approval which results in a net
increase of at least two (2) primary dwelling units and/or residential lots or combination thereof for
which a density bonus, incentive or concession, waiver or reduction of development standards, and/or
modification of parking standard is requested by the developer pursuant to State Density Bonus Law
and this Chapter. A density bonus project may include, but is not limited to, new construction,
conversion of existing dwelling units to condominium ownership, subdivision of land to create
additional residential lots, conversion of an existing nonresidential building to residential use, and the
addition of dwelling units to an existing multifamily dwelling. A density bonus project shall include
units or lots intended for sale or for rent.

1. For-Sale Density Bonus Project. A density bonus project that offers dwelling units or lots to the
public for purchase.

2. Rental Density Bonus Project. A density bonus project that offers dwelling units to be rented to
tenants upon occupancy, whether or not a condominium or subdivision map is recorded as part of
the project.

M. Development Standard. A development standard shall be as defined by the State Density Bonus Law,
provided, however, the term "development standard"” does not include any of the following:
1. The permitted uses of a site;
2. Any city fees;
3. Affordable housing requirements;
4

Building standards approved by the California Building Standards Commission as provided in
California Health and Safety Code Section 18901 et seq.; or

5. The requirements of Brisbane's Green Building Ordinance as set forth in Title 15, Chapter 15.80
of this Code.

N. Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of domestic
partnership with the California Secretary of State pursuant to Division 2.5, beginning with Section 297,
of the California Family Code and such registration was in full force and effect at the time of the transfer
or on the date of the transferor's death. A copy of the domestic partnership registration shall be provided
to the city upon request.

O. Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.

1. Density Bonus Unit. Those dwelling units granted pursuant to a density bonus requested pursuant
to the provisions of this Chapter and State Density Bonus Law.

2. Market-Rate Unit. Any dwelling unit within a density bonus project that is not a target unit.
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Z.

3. Target Unit. Any dwelling unit affordable to moderate and low income households within a density
bonus project that qualify the project for a density bonus.

Eligible Household. A household whose household income qualifies the household for occupancy of a
target uni.

Eligible Purchaser. A household whose household income qualifies the household to purchase a for-
sale target unit, or a qualified non-profit housing corporation as such term is defined in Section 714.7
of the California Civil Code or successor statute.

First Approval. The first of the following approvals to occur with respect to a density bonus project:
subdivision approval, housing development permit, building permit or any other permit or approval
under the Brisbane Municipal Code.

Household Income. Household income shall be the gross income of the household as calculated
pursuant to Title 25 California Code of Regulations, 86914, as amended, or its successor. regulation
The household income categories addressed in this Chapter shall be defined as follows:

1. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

2. Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3. Very Low Income Household. A very low income household shall be as defined by California
Health and Safety Code Section 50105, as may be amended over time.

4. Extremely Low Income Household. An extremely low income household shall be as defined by
Section 50106 of the California Health and Safety Code or successor statute

Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as established by
Resolution of the City Council. For the purposes of this Chapter, “Housing Authority” shall have the
same meaning as “City.”

. Incentives or Concessions. Incentives or concessions shall be as defined in the State Density Bonus

Law

Maximum Residential Density. Maximum residential density or base density shall be as defined in State
Density Bonus Law.

Modified Parking Standards. Modifications to the parking standards that would otherwise apply to an
density bonus project under Chapter 17.34 of this Code, as described in the State Density Bonus Law.

Resale Restriction Agreement. A resale restriction agreement shall mean an agreement, covenant, deed
of trust, or other document, approved by the City Council, which is executed by the property owner and
recorded against each target unit to insure that such unit remains affordable for the applicable term.

Specific Adverse Impact. A "specific adverse impact" shall have the same meaning as the meaning
provided in the Government Code Section 65589.5, as may be amended from time to time, or successor
provisions.

State Density Bonus Law. State Density Bonus Law shall mean Sections 65915 through 65918 of the
California Government Code, as may be amended from time to time, or successor statutes

AA. Waiver or Reduction of Development Standard. Waiver or Reduction of Development Standard shall

be as defined in the State Density Bonus Law.
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17.29.030 - Administration of Density Bonuses

A

The City shall grant density bonuses, incentives and concessions, waivers or reductions in
development standards, and/or modified parking standards requested by applicants in accordance
with the provisions of the State Density Bonus Law and the procedures set forth in this Chapter.

1. The City may deny a request for incentives or concessions only as provided by the State Density
Bonus Law.

2. The City may deny a request for a waiver or reduction of a development standard only as provided
by the State Density Bonus Law.

A developer of a project containing between two (2) to four (4) dwelling units or lots may request
approval of a density bonus as shown in Table 17.29.030. The decision making body shall waive or
reduce any development standard that may preclude development of such a project as set forth in
section A of this Section 17.29.030.

Table 17.29.030

Total Units
including

Maximum
Permitted
Residential

Percentage

Zoning
District

Lot Size

Density

low income
units

Percentage
Density Bonus

Density Bonus
Units

R-2

4,950-7,499 sq ft

2 units

50%

30%

3 units

R-3

4,950- 5,999 sq ft

3 units

30%

15%

4 units

R-3

4 units

50%

15%

5 units

6,000- 7,499 sq ft

C.

A developer of a density bonus project that exceeds the qualifications for a density bonus per State
Density Bonus Law may request that the City grant one additional incentive or concession above the
maximum number prescribed by State Density Bonus Law, as applicable to the project.

A developer of a density bonus project may request City Council approval of one additional incentive
or concession if the density bonus project includes family-sized target units (units with three or more
bedrooms) designed and dedicated for use by low- to extremely low-income households.

Inclusionary units provided in compliance with Chapter 17.31 may be counted as target units for the
purposes of calculating a density bonus if they meet requirements for target units established under
State Density Bonus Law.

The decision making body for any density bonus project shall be the decision making body specified
for the first approval. The City Council shall be the decision-making body for any density bonus
projects that include requests of incentives or concessions or waivers of development standards that
otherwise require City Council approval under this Chapter or other Chapters of this Municipal Code.

Notwithstanding that an applicant may request direct financial assistance, including that for
purchasers of target units, which shall require approval of the City Council, nothing in this section
17.29.030 requires the City to provide direct financial incentives for the housing development,
including but not limited to providing to the applicant publicly owned land.

In accordance with the State Density Bonus Law, neither the granting of a concession or incentive,
waiver or reduction in development standards, nor the granting of a density bonus, shall be
interpreted, in and of itself, to require a general plan amendment, zoning change, or other
discretionary approval.

17.29.040 — Application for a Density Bonus.
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A.

Application Processing. Applications for density bonuses, incentives, concessions, waivers or
reductions in development standards, and/or modifications of parking standards pursuant to the
State Density Bonus Law and this Chapter shall be processed in concert with and by the same
decision-making body, as any other planning entitlement applications that the density bonus project
may require., except where otherwise indicated in Section 17.29.030.

Contents of Application. Applications shall be filed with the Community Development Director on
such form as the Director shall prescribe. In addition to the submittal requirements for any other
planning entitlement applications or permit approvals the project requires, the application shall

include the following information and supporting materials:

1. Current title report(s) for all properties proposed for development, prepared within at least six
(6) months of application submittal.

2. A letter signed by the present owner(s) stating what density bonus, incentives and concessions,
waivers or modifications of development standards, and/or parking modification are being
requested from the City.

3. Inthe case of a condominium conversion request, such information required by Chapter 17.30
of this Title.

4. A statement describing whether the density bonus project is proposed on any property that has
one of the following conditions. If any of the below conditions exist on the property, the
application must identify how such units will be replaced in the density bonus project. Such
replacement units shall not be counted as target units when calculating the density bonus,
unless the density bonus project is 100% affordable.

a. Includes a parcel or parcels on which rental dwelling units are presently located that are
subject to a recorded covenant, ordinance, or law that restricts rents to levels affordable to
persons and families of lower or very low income or if rental dwelling units have been
vacated or demolished in the five-year period preceding the application that were at the
time subject to a recorded covenant, ordinance or law that restricted rents to levels
affordable to persons and families of very low or lower income;

b. Includes a parcel or parcels on which rental dwelling units have been subject to any other
form of rent or price control through a public agency’s exercise of its police power;

c. Includes a parcel or parcels on which rental dwelling units are presently occupied by low
or very low income households.

5. A detailed vicinity map showing the project location and such details as the location of the
nearest commercial retail, transit stop, potential employment locations, park or recreation
facilities or other social or community service facilities.

6. A project data table showing the total number of dwelling units proposed on the site and off
site, as applicable, including the number of target units and density bonus units, and the
project’s conformance to all objective development standards.

7. Site plan(s) with accurately dimensioned property lines showing existing and proposed
structures and their uses, adjacent structures and their uses, setbacks, adjacent streets,
easements, existing and proposed utilities, existing and proposed driveways, and internal
circulation and parking.

8. Floor plans of all existing and proposed structures (with the use of each room/space labeled)
and designating target units, as appropriate.

9. Roof plans.
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10.

11.

12.

13.

Elevations of all sides of the existing and/or proposed structures, identifying colors and
materials , and showing the height of structure(s) measured per the definition of building height
in Chapter 17.02 of this Title and UBC type of construction. Cross-sections may also be
required based upon the complexity of the design.

Existing and proposed parking facilities, including the dimensions of parking spaces, number
and location of spaces designated as compact or handicapped spaces, and a calculation of the
number of parking spaces required by this title or any other applicable regulations;

An affordable housing plan that contains all of the following, as applicable to the request:

a. The number, type, tenure, household income categories, number of bedrooms and baths,
approximate location, size, and design (including finishes and features) of all density bonus
units;

b. The number, type, tenure, affordability level, number of bedrooms and baths, approximate
location, size, and design (including finishes and features) of all target units;

c. Construction phasing of target units in relation to market-rate units, if applicable, and
overall construction schedule. If the developer proposes to construct the target units in
separate phases from the market-rate unit construction, the affordable housing plan shall
specify the security to be provided to the City to ensure that the target units will be
constructed, and explain how the proposed phasing would provide greater public benefit
than providing the target units concurrently with the market-rate units;

d. Preliminary marketing plan, indicating general approach to marketing target units in
compliance with all fair housing laws. The final marketing plan may be deferred to prior to
first building permit issuance, subject to Community Development Director approval,
including the manner in which target units will be offered to the public in a
nondiscriminatory and equitable manner and the method of marketing target units after
initial occupancy is secured;

e. A financing mechanism, the particulars and the amount of which shall be determined by the
City at the time the affordable housing plan is approved, to cover the City’s costs for the
on-going administration and monitoring of the affordability provisions applicable to the
target units, except where prohibited by State law.

Description of any requested density bonuses, incentives, concessions, waivers or modifications
of development standards, and/or modified parking standards and documentation of eligibility
for the request(s), including a description of the base density without the requested density
bonus, the number and location of all target units qualifying the project for a density bonus, the
level of affordability of the target units, and identification of the density bonus units.

a. Forall requested incentives and concessions, reasonable documentation demonstrating
eligibility for the incentive or concession or to demonstrate that the incentive or concession
meets the definition set forth in the State Density Bonus Law. For requests to allow mixed-
use zoning in conjunction with the density bonus project, the application shall additionally
include documentation demonstrating that the proposed commercial, office, industrial, or
other land uses will reduce the cost of the density bonus project development and that the
commercial, office, industrial, or other land uses are compatible with the density bonus
project and the existing or planned development in the area where the proposed project will
be located. The cost of reviewing any documentation submitted in support of a request for a
concession or incentive, including but not limited to the cost to the City of hiring a
consultant to review the documentation, shall be borne by the applicant.
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b. For all requested waivers or reductions of development standards, written evidence that (i)
the development standards for which a waiver or reduction is requested will physically
preclude the construction of the housing development at the densities or with the incentives
or concessions permitted by this chapter; (ii) the waiver or reduction would not have a
specific, adverse impact, or, if a specific, adverse impact would occur, that the impact could
feasibly be mitigated or avoided; (iii) the waiver or reduction would not have an adverse
impact on any real property that is listed in the California Register of Historical Resources;
and (iv) the waiver or reduction would not be contrary to any state or federal law.

c. If adensity bonus, incentive or concession is requested for a land donation, the application
shall show the location of the land to be dedicated and provide evidence that each of the
conditions for such land donation set forth in the State Density Bonus Law will be met.

d. If adensity bonus, incentive or concession is requested for a child care facility, the
application shall show the location and square footage of the child care facility and describe
how all requirements of the State Density Bonus law for such density bonus, incentive or
concession are met by the application.

B.  Application Fee. The application shall be accompanied by the payment of a fee in such amount as
established from time to time by resolution of the City Council. In addition, the applicant shall also
deposit such amounts as the Community Development Director may require from time to time to
cover the cost of any environmental or legal review, geotechnical and engineering reports, review
of green building documentation, and such other studies that may be required by the City in
connection with the processing of the application or related planning entitlements.

C.  Newly Constructed Condominiums. In addition to the information listed in this section, an
application for a density bonus project for newly constructed condominiums, as defined in
17.30.020.A of this title, shall also include the materials set forth in Section 17.30.040.

D. Streamlined Housing Development Projects. Density bonus projects that are streamlined housing
development projects, as defined in Chapter 17.02 of this Title, shall include additional supporting
documentation to demonstrate eligibility as set forth on a form prescribed by the city.

17.29.050 - Affordable housing agreements.

A. Applicability. Recordation of an affordable housing agreement shall be made a condition of the first
approval for all density bonus projects to ensure implementation of all requirements of this Chapter.
The affordable housing agreement shall be recorded prior to, or concurrently with, the final subdivision
or parcel map, or, where the housing development does not include a map, prior to issuance of a building
permit for any structure in the housing development. The affordable housing agreement shall run with
the land and bind all future owners and successors in interest.

B. The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1. All information provided in the affordable housing plan pursuant to Section 17.29.040 of this
Chapter.

2. The household income categories of the target units, consistent with the requirements of the
State Density Bonus law.

3. Continued affordability of the target units, as follows:

a. For-Sale Target Units. The affordable housing agreement shall require that a resale
restriction agreement, in a form approved by the City, be recorded against each for-sale
target unit when the target unit is first transferred to an eligible purchaser. The resale
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restriction agreement shall provide that target units in for-sale density bonus projects shall
remain affordable in perpetuity and that the affordability provisions be applicable to any
subsequent transferees or successors in interest.

The resale restriction agreement shall also provide that the for-sale target unit shall not be
rented.

b. Rental Target Units. The affordable housing agreement shall be recorded against each
rental density bonus project containing rental target units to ensure that the target units
remain affordable in perpetuity.

Rental target units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale target units and the requirements of
subparagraph a of paragraph 2 of subsection C of this Section shall apply.

4.  The affordable housing agreement shall specify that no household shall be permitted to begin
occupancy of a target unit unless the Community Development Director has approved the
household's eligibility

5. Affordable housing agreements for land dedication, child care facilities, and condominium
conversions shall ensure the continued compliance with all conditions included in State Density
Bonus Law.

6.  Affordable housing agreements for senior citizen housing developments shall provide that units
in the residential development shall be occupied by senior citizens or other persons eligible to
reside in such a project as established by the State Density Bonus Law.

7. The affordable housing agreement shall include provisions requiring maintenance of records
to demonstrate continued compliance with this Chapter over long-term operation of the density
bonus project.

8.  The affordable housing agreement shall include a description of remedies for breach of the
affordable housing agreement by either party. The City may identify tenants or qualified
purchasers as third party beneficiaries under the agreement.

C. The affordable housing agreement shall include any other provisions determined necessary by the City
Attorney to ensure implementation and compliance with the State Density Bonus Law and this Chapter.

17.29.060 - Implementation and enforcement.

A. No permit, license, subdivision map, or other approval or entitlement for a density bonus project shall
be issued, including without limitation a final inspection for occupancy, until all requirements
applicable to the density bonus project at such time pursuant to this Chapter have been satisfied.

1. Except where authorized by the approved affordable housing plan pursuant to Section 17.29.040,
no building permit shall be issued for any market rate unit until the permittee has obtained permits
for target units sufficient to meet the requirements of Section 17.29.030 of this Chapter, and, if the
project includes inclusionary housing units pursuant to Chapter 17.31 of this Code. No final
inspection for occupancy for any market-rate unit shall be completed until the permittee has
constructed the target units required by Section 17.29.030 of this Chapter, unless so authorized in
the approved affordable housing plan.

2. Thetime requirements set forth in this Section for issuance of building permits for market-rate units
and for final inspections for occupancy for market-rate units may be modified to accommodate
phasing schedules, model variations, or other factors in a density bonus project within the
submitted affordable housing plan pursuant to Sections 17.29.030 of this Chapter, if the City
determines this will provide greater public benefit and an affordable housing agreement pursuant
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to Section 17.29.050 of this Chapter has been approved by the decision making body for the first
approval for the density bonus project.

B. Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for a density
bonus project.

C. The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
target units, by civil action and any other proceeding or method permitted by law.

D. The City Manager is authorized to execute any agreement and any related documents following
approval such agreement by the Community Development Director and the City Attorney.

E. Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any applicant
or owner from the requirements of this Chapter.

F. The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the City
from any other remedy or relief to which it otherwise would be entitled under law or equity.

G. Any target unit that is sold or rented in violation of the affordability requirements established in the
approved affordable housing agreement or resale restriction agreement shall be replaced at a one-to-
one ratio. The means of replacement shall be wholly subject to the discretion of the City Manager

H. A request for a minor modification of an approved affordable housing plan may be granted by the
community development director if the modification is substantially in compliance with the original
affordable housing plan and conditions of approval for the density bonus project. A minor modification
is technical in nature, as opposed to substantive or material. Substantive or material changes to the
affordable housing plan shall be processed in the same manner as the original plan.

I.  The City shall prepare guidelines to further implement this ordinance. These guidelines shall include,
but are not limited to, the following:

1. The form and contents of the affordable housing agreement and any resale restriction, including
provisions for successors in interest and other ownership transfers for for-sale target units;

2. The form and contents of the final marketing plan and resident selection process;

3. Procedures for setting rents and sales prices for the target units;
4. Procedures for qualifying tenant households and prospective purchaser households of target units,
including but not limited to household income verification and any preferences;

5. Compliance and monitoring procedures to assure that affordability restrictions are maintained,
6. Resale and subordination procedures for for-sale target units;

7. The establishment of any fees to recoup the City’s costs for the ongoing administration and
monitoring of the affordability provisions of the target units, except where prohibited by State
law.
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SECTION 2: Chapter 17.31 of the Municipal Code is amended in its entirety to read as
follows:

Chapter 17.31 - INCLUSIONARY HOUSING

Sections:

17.31.010  Basis and purposes.

17.31.020  Definitions.

17.31.030  Inclusionary requirement.

17.31.040  Inclusionary housing incentives.

17.31.050  Alternatives to constructing inclusionary units.

17.31.060  Affordable housing plan for inclusionary units.

17.31.070  Adjustment or reduction of inclusionary housing requirement.
17.31.080  Affordable housing agreement

17.31.090  Implementation and enforcement.

17.31.010 - Basis and purposes.

A

Rental and owner-occupied housing in the City has become steadily more expensive. Housing costs
have gone up faster than incomes for many groups in the community.

Many persons who work in the City, who have grown up or have family ties in the City, who already
live in the City but must move due to increasing housing costs, or who wish to live in the City for other
reasons, cannot afford housing in the city.

Federal and state government programs do not provide nearly enough affordable housing opportunities
or subsidies to satisfy the housing needs of moderate, lower or very low income households.

Rising land prices have been a key factor in preventing development of new affordable housing. New
housing construction in the City which does not include inclusionary units aggravates the existing
shortage of affordable housing by absorbing the supply of available residential land. This reduces the
supply of land for affordable housing and increases the price of remaining residential land. Providing
the inclusionary units required by this Chapter will help to ensure that part of the City's remaining
developable land is used to provide affordable housing.

The City wishes to retain an economically balanced community, with housing available to very low
income, lower income and moderate income households. The City's general plan implements the
established policy of the State of California that each community should foster an adequate supply of
housing for households at all economic levels.

An economically balanced community is only possible if part of the new housing built in the City is
affordable to households with limited incomes. Requiring builders of new housing to include some
housing affordable to households at a range of incomes is fair, not only because new development
without inclusionary units contributes to the shortage of affordable housing, but also because zoning
and other ordinances concerning new housing in the City should be consistent with the community's
goal to foster an adequate supply of housing for households at all economic levels.

In enacting this Chapter it is also the intent of the City of Brisbane to implement the goals, objectives,
and policies of the City's general plan housing element, which encourages the provision of housing
affordable to a variety of household income levels, seniors, and persons with disabilities, and identifies
an inclusionary housing policy one method to encourage the development of affordable housing.
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17.31.020 - Definitions.

A

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the inclusionary housing requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as specified
in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

Approving Authority. The City decision-making body acting on an application for a housing
development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

City. The City of Brisbane or the Brishane Housing Authority.

City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or the
Board Members of the Brisbane Housing Authority.

City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of domestic
partnership with the California Secretary of State pursuant to Division 2.5, beginning with Section 297,
of the California Family Code and such registration was in full force and effect at the time of the transfer
or on the date of the transferor's death. A copy of the domestic partnership registration shall be provided
to the city upon request.

Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.

1. Inclusionary Unit. Dwelling unit within a housing development that is required by Section
17.31.030 of this Chapter to be rented at affordable rents or sold at an affordable ownership cost to
specified households. Inclusionary units may be considered target units as that term is defined in
Chapter 17.29 of this Code.

2. Market-Rate Unit. Any unit within a housing development that is not an inclusionary unit.

Eligible Household. A household whose household income qualifies the household for occupancy of
inclusionary units provided under this Chapter.

Eligible Purchaser. A household whose household income qualifies the household to purchase a for-
sale inclusionary unit, or a qualified non-profit housing corporation as such term is defined in Section
714.7 of the California Civil Code or successor provisions.

. First Approval. The first of the following approvals to occur with respect to an inclusionary housing

development: subdivision approval, housing development permit, building permit or any other permit
or approval under the Brisbane Municipal Code.

Household Income. Household income shall be the gross income of the household as calculated
pursuant to Title 25 California Code of Regulations, 86914, as amended, or its successor. The
household income categories addressed in this Chapter shall be defined as follows:
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1. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

2. Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3. Very Low Income Household. A very low income household shall be as defined by California
Health and Safety Code Section 50105, as may be amended over time.

O. Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as established by
Resolution of the City Council. For the purposes of this Chapter, “Housing Authority” shall have the
same meaning as “City.”

P. Inclusionary Housing Development. Any parcel map, subdivision map, use permit, building permit, or
other City approval which results in a net increase of at least five (5) or more primary dwelling units
and/or residential lots or combination thereof intended for sale or for rent. An inclusionary housing
development project may include, but is not limited to, new construction, conversion of existing
dwelling units to condominium ownership, creation of residential lots, conversion of an existing
nonresidential building to residential use, and the addition of primary dwelling units to an existing
multifamily dwelling. .

1. For-Sale Inclusionary Housing Development. An inclusionary housing development, or portion
thereof, where the dwelling units or lots are offered to the public for purchase.

2. Rental Inclusionary Housing Development. An inclusionary housing development, or portion
thereof, comprised of dwelling units which are intended to be rented, or are actually offered for
rent, to tenants upon completion, whether or not a condominium or subdivision map is recorded as
part of the housing development.

Q. Resale restriction agreement. An agreement, covenant, deed of trust, or other document, approved by
the City Council, which is executed by the property owner and recorded against each inclusionary unit
to insure that such unit remains affordable for the applicable term.

17.31.030 - Inclusionary requirement.

A. Applicability. The inclusionary requirements established in this section shall apply to all inclusionary
housing development projects with five (5) or more primary dwelling units or residential lots, except
for the following:

1. Housing development projects that are developed pursuant to the terms of a development
agreement, provided that such housing development projects shall comply with any affordable
housing requirements included in the development agreement.

2. Housing development tentative maps or vesting tentative maps exempted by Government Code
Section 66474.2 or 66498.1, provided that such maps shall comply with any predecessor
ordinance in effect on the date the application for the map was deemed complete.

B. Inclusionary Requirements. Unless an alternative is elected pursuant to Section 17.31.050 of this
Chapter, the following inclusionary requirements shall apply to for-sale and rental housing
development projects:

1. For-sale Developments. A for-sale inclusionary housing development shall provide the following
inclusionary lots or units:
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C.

a. A for-sale housing development with five (5) to ten (10) primary dwelling units or lots must
provide fifteen percent (15%) of the proposed units at affordable ownership costs for
moderate income households.

b. A for-sale housing development of eleven (11) or more primary dwelling units or lots must
provide ten percent (10%) of the units or lots at affordable ownership costs for moderate
income households and five percent (5%) of the units or lots at affordable ownership costs
for lower income households.

2. Rental Developments. A rental inclusionary housing development with five (5) or more primary
dwelling units must provide fifteen percent (15%) of the units at affordable rents to very low
income households.

Calculation of Inclusionary Requirement. For purposes of calculating the number of inclusionary units
required by this section, any calculations resulting in fractional units of one-half or greater shall be
rounded to the next larger integer. If the calculation of the required total number of inclusionary units
results in a fraction of less than one-half, the fractional amount shall be provided to the City through
payment of an in-lieu fee established by the City Council. For density bonus projects per Chapter 17.29,
density bonus units shall not be counted when determining the minimum inclusionary housing
requirement.

Contemporaneous construction of five (5) or more primary dwelling units on a lot, or on contiguous
lots for which there is evidence of common ownership or control, even though not covered by the same
City land use approval, shall also be considered a single housing development. Construction shall be
considered contemporaneous if any building permits are issued within five (5) years following the date
of completion of any earlier construction.

If an inclusionary housing development requests a density bonus pursuant to Chapter 17.29 of this Title,
inclusionary units may be considered target units for purposes of qualifying for a density bonus only if
such inclusionary units meet all of the applicable requirements for target units in Chapter 17.29 of this
Title and State Density Bonus Law.

17.31.040 - Inclusionary housing incentives.

The following incentives shall apply to all inclusionary housing developments that provide one or more
inclusionary units in accordance with the provisions of this Chapter:

A

Single-family detached inclusionary units may be constructed on smaller lots than the market-rate units
in the same housing development, but the lots may be no smaller than the minimum standard for the
applicable zoning district, except as may be modified by an eligible density bonus request pursuant to
Chapter 17.29 of this Title or other provisions of this Municipal Code that address reduction of
minimum lot sizes.

The square footage of the inclusionary units should be comparable to the market-rate units in the same
residential development. However, at the discretion of the Community Development Director, smaller
units may be provided, as long as the total inclusionary square footage provided remains comparable,
yielding additional units.

Inclusionary units may have different finishes and features than market-rate units, including but not
limited to interior finishes, fixtures, or appliances, than market-rate units in the same residential
development, as long as the finishes and features are durable and of good quality, as determined by the
Community Development Director.

17.31.050 - Alternatives to constructing inclusionary units
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A. An applicant for a rental inclusionary housing development, or an applicant for a for-sale inclusionary
housing development of fifteen or fewer primary dwellings or lots may, at the sole discretion of the
applicant, elect to pay an in-lieu fee as established by resolution of the City Council, for each required
inclusionary unit to the Brisbane Housing Authority’s Low and Moderate Income Housing Fund,
instead of constructing the inclusionary units within the residential development. The in-lieu fee shall
be paid prior to issuance of the building permit, unless applicable State law requires an different
payment timing.

B. An applicant for a rental or for-sale housing development may request City Council approval of one or
more of the following as an alternative to constructing the inclusionary units within the housing
development or paying an in-lieu fee, which request shall be described within the affordable housing
plan for inclusionary units prepared pursuant to Section 17.31.060 of this Chapter. City Council
approval of such a request shall be based on findings that 1) the outcome for the City is superior in
terms of the number and affordability of affordable units that would be created, or 2) construction of
the required inclusionary units within the market-rate development would be infeasible or present
unreasonable hardship in light of such factors as project size, site constraints, market competition, price
and product type disparity, applicant capability, and financial subsidies available. Evidence must be
submitted with the affordable housing plan required by Section 17.31.060 of this Chapter.

1. Off-Site Construction. The applicant may request to construct some or all of the inclusionary units
at a location within the City outside of the housing development site. Off-site construction
alternatives include alternatives where parcelization of the subject property is required to create a
separate parcel. Off-site inclusionary units shall be located on sites that are compatible with
adjacent land uses, appropriately zoned for the intended residential development, and are in
proximity to or will provide access to employment opportunities, urban services, major roads or
other public transit facilities.

2. Off-Site Preservation. The applicant may request to create inclusionary units off-site through the
purchase and conversion of existing market-rate units to affordable units, either by the applicant or
by a not-for-profit entity. The total square footage must, at minimum, equal the square footage that
would have been expected on-site, at affordability levels that meet or exceed the on-site
requirements. The off-site units must be purchased prior to the building permit for the inclusionary
housing development. The off-site preservation option must be approved by the City Council, and
the Community Development Director may set requirements related to the rehabilitation and
condition of the property and the protection and/or temporary relocation of existing tenants.

3. Dedication of Land. The applicant may dedicate land within the City that is suitable for affordable
housing development to the City or to the designee of the City.. The value of the land shall be not
less than the sum of the in-lieu fee that would be due under Section 17.31.050 of this Chapter. The
valuation of any land offered in-lieu shall be determined by an appraisal made by an appraiser
mutually agreed upon by the City and the applicant. Costs associated with the appraisal shall be
borne by the applicant. The timing of the land dedication shall be at or before the first approval of
the inclusionary housing development. Factors considered by the Council may include but are not
limited to general location, access to transit, buildability, current zoning, and the number of units
that could be built at the location.

4. Funding of Affordable or Special Needs Housing Project. The applicant may make a contribution
to a special needs housing project or facility (shelter, transitional housing, or similar) in the City in
an amount equivalent to the in-lieu fee payment due under subsection A of this Section 17.31.050.
The contribution must be made prior to receipt of the building permit for the inclusionary housing
development.
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5.

In-Lieu Fee for Certain For-Sale Developments. An applicant for a for-sale inclusionary housing
development of more than fifteen primary dwelling units or lots may request Council approval to
pay an in-lieu fee payment rather than construct affordable units with the project.

17.31.060 - Affordable housing plan for inclusionary units.

A.

An affordable housing plan for inclusionary units shall be submitted as part of the application for first
approval of any inclusionary housing development, except where payment of an in-lieu fee is elected
by the applicant pursuant to Section 17.31.050.A of this Chapter. No application for a first approval
may be deemed complete unless an affordable housing plan, if required, is submitted conforming to
the provisions of this Chapter.

If the applicant has requested a density bonus pursuant to Chapter 17.29 of this Code, the affordable
housing plan required under this Section shall be combined with the affordable housing plan for target
units required pursuant to Section 17.29.040 of this Code.

The affordable housing plan for inclusionary units shall include the following information:

1.

For housing developments proposing to construct the inclusionary units within the
development, the affordable housing plan shall specify, at the same level of detail as the
application for the housing development:

a.

d.

The number, type, tenure, household income categories, number of bedrooms and baths,
approximate location, size, and design (including finishes and features) of all inclusionary
units;

Construction phasing of inclusionary units in relation to market-rate units and overall
construction schedule. If the developer proposes to construct the inclusionary units in
separate phases from the market-rate unit construction, the affordable housing plan shall
specify the security to be provided to the City to ensure that the inclusionary units will be
constructed, and explain how the proposed phasing would provide greater public benefit
than providing the inclusionary units concurrently with the market-rate units;

Preliminary marketing plan indicating general approach to marketing inclusionary units.
The final marketing plan may be deferred to prior to first building permit issuance, subject
to Community Development Director approval, including the manner in which
inclusionary units will be offered to the public in a nondiscriminatory and equitable manner
and the method of marketing inclusionary units after initial occupancy is secured;

A financing mechanism, the particulars and the amount of which shall be determined by
the City at the time the affordable housing plan is approved, to cover the City’s costs for
the on-going administration and monitoring of the affordability provisions applicable to
the inclusionary units, except where prohibited by State law.

If an applicant requests City Council approval of alternatives to constructing the inclusionary
units within a housing development pursuant to subsection 17.31.050.B of this Chapter, the
affordable housing plan shall describe the requested alternatives.

If the applicant requests use of different finishes and features than market-rate units as addressed
in Section 17.31.040, the affordable housing plan shall describe the request.

D. The affordable housing plan for inclusionary units shall be reviewed simultaneously with any other
permit applications associated with the first approval for the inclusionary housing development.

17.31.070 — Adjustment or reduction of inclusionary housing requirement.

Page 15 of 19



Draft Density Bonus/Inclusionary Housing Ord.

A. An applicant may request City Council approval of an adjustment or reduction of the inclusionary
housing requirements of this Chapter if an applicant demonstrates that the requested adjustment or
reduction would better implement the goals, objectives, and policies of the City's general plan
housing element, which encourages the provision of housing affordable to a variety of household
income levels, seniors, and persons with disabilities. The City Council, in its sole discretion, will
determine whether to approve the applicant’s request based on the City’s progress in meeting its
housing goals, objectives, and policies at the time the request is made.

B. Any request for an adjustment or reduction under this section shall be submitted concurrently with the
affordable housing plan required by Section 17.31.060 of this Chapter. The request for a reduction or
adjustment shall set forth in detail the factual basis for the adjustment or reduction.

17.31.080 - Affordable housing agreement.

A. Applicability. Recordation of an affordable housing agreement shall be made a condition of the first
approval for all inclusionary housing developments. The affordable housing agreement shall be
recorded prior to, or concurrently with, the final or parcel map, or, where the inclusionary housing
development does not require a map, prior to issuance of a building permit for any structure in the
inclusionary housing development. The affordable housing agreement shall run with the land and bind
all future owners and successors in interest.

B. The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1.

All information provided in the affordable housing plan pursuant to Sections 17.31.060 of this
Chapter.

The household income categories of the inclusionary units, consistent with the requirements of
Section 17.31.030 of this Chapter or any alternative requirements pursuant to Section 17.31.050 of
this Chapter.

Continued affordability of the inclusionary units, as follows:

a.

For-Sale Inclusionary Units. The affordable housing agreement shall require that a resale
restriction agreement, in a form approved by the City, be recorded against each for-sale
inclusionary unit when the unit is first transferred to an eligible purchaser. The resale
restriction agreement shall provide that inclusionary units in for-sale housing developments
shall remain affordable in perpetuity and that the affordability provisions be applicable to any
subsequent transferees or successors in interest.

The resale restriction agreement shall also provide that the for-sale inclusionary unit shall not
be rented.

Rental Inclusionary Units. The affordable housing agreement shall be recorded against each
inclusionary housing development containing rental units to ensure that the inclusionary units
remain affordable in perpetuity.

Rental inclusionary units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale inclusionary units and the requirements
of subparagraph a of paragraph 3 of subsection B of this Section shall apply.

The affordable housing agreement shall specify that no household shall be permitted to begin
occupancy of an inclusionary unit unless the City or the City’s designee has approved the
household's eligibility.

Affordable housing agreements for inclusionary housing developments intended to be occupied
by households with one or more members who are sixty-two (62) years of age or older shall
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provide that dwelling units in the residential development shall be occupied by persons eligible
to reside in such a project.

The affordable housing agreement shall include provisions requiring maintenance of records
to demonstrate compliance with this Chapter.

The affordable housing agreement shall include a description of remedies for breach of the
agreement by either party. The City may identify tenant households or qualified purchaser
households as third party beneficiaries under the agreement.

D. The affordable housing agreement shall include any other provisions determined necessary by the City
Attorney to ensure implementation and compliance with this Chapter.

17.31.090 - Implementation and enforcement.

A. The City shall prepare guidelines to further implement this ordinance. These guidelines shall include,
but are not limited to, the following:

1

. The form and contents of the affordable housing agreement and any resale restriction, including
provisions for successors in interest and other ownership transfers;

The form and contents of the final marketing plan and resident selection process;
Procedures for setting rents and sales prices for the inclusionary units;

Procedures for qualifying tenant households and prospective purchaser households of inclusionary
units, including but not limited to household income verification and any preferences;

Compliance and monitoring procedures to assure that affordability restrictions are maintained;
Resale and subordination procedures for inclusionary for-sale units;

The establishment of any fees to recoup the City’s costs for the ongoing administration and
monitoring of the affordability provisions of the inclusionary units, except where prohibited by
State law.

B. No permit, license, subdivision map, or other approval or entitlement for an inclusionary housing
development shall be issued, including without limitation a final inspection for occupancy, until all
requirements applicable to the inclusionary housing development at such time pursuant to this Chapter
have been satisfied.

1.

No building permit shall be issued for any market-rate unit until the permittee has obtained
permits for inclusionary units sufficient to meet the requirements of Section 17.31.030 of this
Chapter, and, if a density bonus has been requested pursuant to Chapter 17.29, Section 17.29.030
of this Code. No final inspection for occupancy for any market-rate unit shall be completed until
or simultaneously with construction of the inclusionary units required by Section 17.31.030 of
this Chapter.

The time requirements set forth in this Section for issuance of building permits for market-rate
units and for final inspections for occupancy for market-rate units may be modified to
accommodate phasing schedules, model variations, or other factors in an inclusionary housing
development within the submitted affordable housing plan pursuant to Sections 17.31.060 of this
Chapter, if the City determines this will provide greater public benefit and an affordable housing
agreement pursuant to Section 17.31.080 of this Chapter has been accepted by the community
development director.

C. Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for an
inclusionary housing development and any subsequent approvals.

Page 17 of 19



Draft Density Bonus/Inclusionary Housing Ord.

D. The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
inclusionary units, by civil action and any other proceeding or method permitted by law.

E. The City Manager is authorized to execute the resale restriction agreement and any related documents
following approval by the Community Development Director and the City Attorney.

F. Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any
applicant or owner from the requirements of this Chapter.

G. The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the City
from any other remedy or relief to which it otherwise would be entitled under law or equity.

SECTION 3: Where a use permit, design permit or variance approval has been issued through final action
by the City prior to the effective date of this Ordinance, or where such planning permit approval is not
required and a complete building permit application has been submitted prior to the effective date of this
Ordinance, the holder of such use permit, design permit or variance approval or complete building permit
application may proceed to construct the improvements or establish the use authorized by such permit or
approval and the same shall be exempted from any conflicting regulations that may be contained in this
Ordinance.

SECTION 4: If any section, subsection, sentence, clause or phrase of this Ordinance is for any reason
held by a court of competent jurisdiction to be invalid or unconstitutional, such decision shall not affect the
validity of the remaining portions of this Ordinance. The City Council of the City of Brisbane hereby
declares that it would have passed this Ordinance and each section, subsection, sentence, clause and phrase
thereof, irrespective of the fact that one or more sections, subsections, sentences, clauses or phrases may be
held invalid or unconstitutional.

SECTION 5: This Ordinance shall be in full force and effect thirty days after its passage and adoption.

* * *

The above and foregoing Ordinance was regularly introduced and after the waiting time required
by law, was thereafter passed and adopted at a regular meeting of the City Council of the City of Brisbane
held on the day of , 2025, by the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

MAYOR

ATTEST:

City Clerk

APPROVED AS TO FORM:
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= gy

Thomas McMorrow, City Attorney
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Attachment 2

DRAFT ORDINANCE NO.

AN ORDINANCE OF THE CITY OF BRISBANE
ADDING NEW CHAPTER 17.29 AND AMENDING CHAPTER 17.31 OF
THE BRISBANE MUNICIPAL CODE
CONCERNING DENSITY BONUS AND
INCLUSIONARY HOUSING REQUIREMENTS

The City Council of the City of Brisbane hereby ordains as follows:

SECTION 1: A new Chapter 17.29 is added to the Municipal Code to read as follows:

Chapter 17.29 — DENSITY BONUSES

Sections:

17.29.010  Purposes of chapter.

17.29.020  Definitions.

17.29.030  Administration of Density Bonuses.
17.29.040  Application for a Density Bonus.
17.29.050  Affordable housing agreements.
17.29.060  Implementation and enforcement.

17.29.010 — Purposes of chapter.

A

The City of Brisbane enacts this chapter to implement the goals, objectives, and policies of the City's
general plan housing element relative to administering a density bonus program to encourage the
provision of housing affordable to a variety of household income levels, seniors, and persons with
disabilities.

This chapter is also intended to implement Sections 65915 through 65918 of the California
Government Code, or successor statutes and regulations, governing density bonuses and other
incentives required by such statutes or regulations.

17.29.020 - Definitions.

A

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the density bonus requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as specified
in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

Approving Authority. The City decision-making body acting on an application for a housing
development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

Base Density. Base density or maximum residential density shall be as defined in the State Density
Bonus law.

Child Care Facility. Child care facility shall have the same meaning as defined in the State Density
Bonus Law.

City. The City of Brisbane or the Brishane Housing Authority.
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H. City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or the
Board Members of the Brisbane Housing Authority

I. City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

J. Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

K. Density Bonus. Density bonus shall be defined by State Density Bonus Law.

L. Density Bonus Project. Density bonus project shall mean any parcel map, subdivision map, housing
development permit, design permit, building permit, or other city approval which results in a net
increase of at least two (2) primary dwelling units and/or residential lots or combination thereof for
which a density bonus, incentive or concession, waiver or reduction of development standards, and/or
modification of parking standard is requested by the developer pursuant to State Density Bonus Law
and this Chapter. A density bonus project may include, but is not limited to, new construction,
conversion of existing dwelling units to condominium ownership, subdivision of land to create
additional residential lots, conversion of an existing nonresidential building to residential use, and the
addition of dwelling units to an existing multifamily dwelling. A density bonus project shall include
units or lots intended for sale or for rent.

1. For-Sale Density Bonus Project. A density bonus project that offers dwelling units or lots to the
public for purchase.

2. Rental Density Bonus Project. A density bonus project that offers dwelling units to be rented to
tenants upon occupancy, whether or not a condominium or subdivision map is recorded as part of
the project.

M. Development Standard. A development standard shall be as defined by the State Density Bonus Law,
provided, however, the term "development standard"” does not include any of the following:
1. The permitted uses of a site;
2. Any city fees;
3. Affordable housing requirements;
4

Building standards approved by the California Building Standards Commission as provided in
California Health and Safety Code Section 18901 et seq.; or

5. The requirements of Brisbane's Green Building Ordinance as set forth in Title 15, Chapter 15.80
of this Code.

N. Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of domestic
partnership with the California Secretary of State pursuant to Division 2.5, beginning with Section 297,
of the California Family Code and such registration was in full force and effect at the time of the transfer
or on the date of the transferor's death. A copy of the domestic partnership registration shall be provided
to the city upon request.

O. Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.

1. Density Bonus Unit. Those dwelling units granted pursuant to a density bonus requested pursuant
to the provisions of this Chapter and State Density Bonus Law.

2. Market-Rate Unit. Any dwelling unit within a density bonus project that is not a target unit.
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Z.

3. Target Unit. Any dwelling unit affordable to moderate and low income households within a density
bonus project that qualify the project for a density bonus.

Eligible Household. A household whose household income qualifies the household for occupancy of a
target uni.

Eligible Purchaser. A household whose household income qualifies the household to purchase a for-
sale target unit, or a qualified non-profit housing corporation as such term is defined in Section 714.7
of the California Civil Code or successor statute.

First Approval. The first of the following approvals to occur with respect to a density bonus project:
subdivision approval, housing development permit, building permit or any other permit or approval
under the Brisbane Municipal Code.

Household Income. Household income shall be the gross income of the household as calculated
pursuant to Title 25 California Code of Regulations, 86914, as amended, or its successor. regulation
The household income categories addressed in this Chapter shall be defined as follows:

1. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

2. Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3. Very Low Income Household. A very low income household shall be as defined by California
Health and Safety Code Section 50105, as may be amended over time.

4. Extremely Low Income Household. An extremely low income household shall be as defined by
Section 50106 of the California Health and Safety Code or successor statute

Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as established by
Resolution of the City Council. For the purposes of this Chapter, “Housing Authority” shall have the
same meaning as “City.”

. Incentives or Concessions. Incentives or concessions shall be as defined in the State Density Bonus

Law

Maximum Residential Density. Maximum residential density or base density shall be as defined in State
Density Bonus Law.

Modified Parking Standards. Modifications to the parking standards that would otherwise apply to an
density bonus project under Chapter 17.34 of this Code, as described in the State Density Bonus Law.

Resale Restriction Agreement. A resale restriction agreement shall mean an agreement, covenant, deed
of trust, or other document, approved by the City Council, which is executed by the property owner and
recorded against each target unit to insure that such unit remains affordable for the applicable term.

Specific Adverse Impact. A "specific adverse impact" shall have the same meaning as the meaning
provided in the Government Code Section 65589.5, as may be amended from time to time, or successor
provisions.

State Density Bonus Law. State Density Bonus Law shall mean Sections 65915 through 65918 of the
California Government Code, as may be amended from time to time, or successor statutes

AA. Waiver or Reduction of Development Standard. Waiver or Reduction of Development Standard shall

be as defined in the State Density Bonus Law.
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17.29.030 - Administration of Density Bonuses

A

The City shall grant density bonuses, incentives and concessions, waivers or reductions in
development standards, and/or modified parking standards requested by applicants in accordance
with the provisions of the State Density Bonus Law and the procedures set forth in this Chapter.

1. The City may deny a request for incentives or concessions only as provided by the State Density
Bonus Law.

2. The City may deny a request for a waiver or reduction of a development standard only as provided
by the State Density Bonus Law.

A developer of a project containing between two (2) to four (4) dwelling units or lots may request
approval of a density bonus as shown in Table 17.29.030. The decision making body shall waive or
reduce any development standard that may preclude development of such a project as set forth in
section A of this Section 17.29.030.

Table 17.29.030

Total Units
including

Maximum
Permitted
Residential

Percentage

Zoning
District

Lot Size

Density

low income
units

Percentage
Density Bonus

Density Bonus
Units

R-2

4,950-7,499 sq ft

2 units

50%

30%

3 units

R-3

4,950- 5,999 sq ft

3 units

30%

15%

4 units

R-3

4 units

50%

15%

5 units

6,000- 7,499 sq ft

C.

A developer of a density bonus project that exceeds the qualifications for a density bonus per State
Density Bonus Law may request that the City grant one additional incentive or concession above the
maximum number prescribed by State Density Bonus Law, as applicable to the project.

A developer of a density bonus project may request City Council approval of one additional incentive
or concession if the density bonus project includes family-sized target units (units with three or more
bedrooms) designed and dedicated for use by low- to extremely low-income households.

Inclusionary units provided in compliance with Chapter 17.31 may be counted as target units for the
purposes of calculating a density bonus if they meet requirements for target units established under
State Density Bonus Law.

The decision making body for any density bonus project shall be the decision making body specified
for the first approval. The City Council shall be the decision-making body for any density bonus
projects that include requests of incentives or concessions or waivers of development standards that
otherwise require City Council approval under this Chapter or other Chapters of this Municipal Code.

Notwithstanding that an applicant may request direct financial assistance, including that for
purchasers of target units, which shall require approval of the City Council, nothing in this section
17.29.030 requires the City to provide direct financial incentives for the housing development,
including but not limited to providing to the applicant publicly owned land.

In accordance with the State Density Bonus Law, neither the granting of a concession or incentive,
waiver or reduction in development standards, nor the granting of a density bonus, shall be
interpreted, in and of itself, to require a general plan amendment, zoning change, or other
discretionary approval.

17.29.040 — Application for a Density Bonus.
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A.

Application Processing. Applications for density bonuses, incentives, concessions, waivers or
reductions in development standards, and/or modifications of parking standards pursuant to the
State Density Bonus Law and this Chapter shall be processed in concert with and by the same
decision-making body, as any other planning entitlement applications that the density bonus project
may require., except where otherwise indicated in Section 17.29.030.

Contents of Application. Applications shall be filed with the Community Development Director on
such form as the Director shall prescribe. In addition to the submittal requirements for any other
planning entitlement applications or permit approvals the project requires, the application shall

include the following information and supporting materials:

1. Current title report(s) for all properties proposed for development, prepared within at least six
(6) months of application submittal.

2. A letter signed by the present owner(s) stating what density bonus, incentives and concessions,
waivers or modifications of development standards, and/or parking modification are being
requested from the City.

3. Inthe case of a condominium conversion request, such information required by Chapter 17.30
of this Title.

4. A statement describing whether the density bonus project is proposed on any property that has
one of the following conditions. If any of the below conditions exist on the property, the
application must identify how such units will be replaced in the density bonus project. Such
replacement units shall not be counted as target units when calculating the density bonus,
unless the density bonus project is 100% affordable.

a. Includes a parcel or parcels on which rental dwelling units are presently located that are
subject to a recorded covenant, ordinance, or law that restricts rents to levels affordable to
persons and families of lower or very low income or if rental dwelling units have been
vacated or demolished in the five-year period preceding the application that were at the
time subject to a recorded covenant, ordinance or law that restricted rents to levels
affordable to persons and families of very low or lower income;

b. Includes a parcel or parcels on which rental dwelling units have been subject to any other
form of rent or price control through a public agency’s exercise of its police power;

c. Includes a parcel or parcels on which rental dwelling units are presently occupied by low
or very low income households.

5. A detailed vicinity map showing the project location and such details as the location of the
nearest commercial retail, transit stop, potential employment locations, park or recreation
facilities or other social or community service facilities.

6. A project data table showing the total number of dwelling units proposed on the site and off
site, as applicable, including the number of target units and density bonus units, and the
project’s conformance to all objective development standards.

7. Site plan(s) with accurately dimensioned property lines showing existing and proposed
structures and their uses, adjacent structures and their uses, setbacks, adjacent streets,
easements, existing and proposed utilities, existing and proposed driveways, and internal
circulation and parking.

8. Floor plans of all existing and proposed structures (with the use of each room/space labeled)
and designating target units, as appropriate.

9. Roof plans.
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10.

11.

12.

13.

Elevations of all sides of the existing and/or proposed structures, identifying colors and
materials , and showing the height of structure(s) measured per the definition of building height
in Chapter 17.02 of this Title and UBC type of construction. Cross-sections may also be
required based upon the complexity of the design.

Existing and proposed parking facilities, including the dimensions of parking spaces, number
and location of spaces designated as compact or handicapped spaces, and a calculation of the
number of parking spaces required by this title or any other applicable regulations;

An affordable housing plan that contains all of the following, as applicable to the request:

a. The number, type, tenure, household income categories, number of bedrooms and baths,
approximate location, size, and design (including finishes and features) of all density bonus
units;

b. The number, type, tenure, affordability level, number of bedrooms and baths, approximate
location, size, and design (including finishes and features) of all target units;

c. Construction phasing of target units in relation to market-rate units, if applicable, and
overall construction schedule. If the developer proposes to construct the target units in
separate phases from the market-rate unit construction, the affordable housing plan shall
specify the security to be provided to the City to ensure that the target units will be
constructed, and explain how the proposed phasing would provide greater public benefit
than providing the target units concurrently with the market-rate units;

d. Preliminary marketing plan, indicating general approach to marketing target units in
compliance with all fair housing laws. The final marketing plan may be deferred to prior to
first building permit issuance, subject to Community Development Director approval,
including the manner in which target units will be offered to the public in a
nondiscriminatory and equitable manner and the method of marketing target units after
initial occupancy is secured;

e. A financing mechanism, the particulars and the amount of which shall be determined by the
City at the time the affordable housing plan is approved, to cover the City’s costs for the
on-going administration and monitoring of the affordability provisions applicable to the
target units, except where prohibited by State law.

Description of any requested density bonuses, incentives, concessions, waivers or modifications
of development standards, and/or modified parking standards and documentation of eligibility
for the request(s), including a description of the base density without the requested density
bonus, the number and location of all target units qualifying the project for a density bonus, the
level of affordability of the target units, and identification of the density bonus units.

a. Forall requested incentives and concessions, reasonable documentation demonstrating
eligibility for the incentive or concession or to demonstrate that the incentive or concession
meets the definition set forth in the State Density Bonus Law. For requests to allow mixed-
use zoning in conjunction with the density bonus project, the application shall additionally
include documentation demonstrating that the proposed commercial, office, industrial, or
other land uses will reduce the cost of the density bonus project development and that the
commercial, office, industrial, or other land uses are compatible with the density bonus
project and the existing or planned development in the area where the proposed project will
be located. The cost of reviewing any documentation submitted in support of a request for a
concession or incentive, including but not limited to the cost to the City of hiring a
consultant to review the documentation, shall be borne by the applicant.
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b. For all requested waivers or reductions of development standards, written evidence that (i)
the development standards for which a waiver or reduction is requested will physically
preclude the construction of the housing development at the densities or with the incentives
or concessions permitted by this chapter; (ii) the waiver or reduction would not have a
specific, adverse impact, or, if a specific, adverse impact would occur, that the impact could
feasibly be mitigated or avoided; (iii) the waiver or reduction would not have an adverse
impact on any real property that is listed in the California Register of Historical Resources;
and (iv) the waiver or reduction would not be contrary to any state or federal law.

c. If adensity bonus, incentive or concession is requested for a land donation, the application
shall show the location of the land to be dedicated and provide evidence that each of the
conditions for such land donation set forth in the State Density Bonus Law will be met.

d. If adensity bonus, incentive or concession is requested for a child care facility, the
application shall show the location and square footage of the child care facility and describe
how all requirements of the State Density Bonus law for such density bonus, incentive or
concession are met by the application.

B.  Application Fee. The application shall be accompanied by the payment of a fee in such amount as
established from time to time by resolution of the City Council. In addition, the applicant shall also
deposit such amounts as the Community Development Director may require from time to time to
cover the cost of any environmental or legal review, geotechnical and engineering reports, review
of green building documentation, and such other studies that may be required by the City in
connection with the processing of the application or related planning entitlements.

C.  Newly Constructed Condominiums. In addition to the information listed in this section, an
application for a density bonus project for newly constructed condominiums, as defined in
17.30.020.A of this title, shall also include the materials set forth in Section 17.30.040.

D. Streamlined Housing Development Projects. Density bonus projects that are streamlined housing
development projects, as defined in Chapter 17.02 of this Title, shall include additional supporting
documentation to demonstrate eligibility as set forth on a form prescribed by the city.

17.29.050 - Affordable housing agreements.

A. Applicability. Recordation of an affordable housing agreement shall be made a condition of the first
approval for all density bonus projects to ensure implementation of all requirements of this Chapter.
The affordable housing agreement shall be recorded prior to, or concurrently with, the final subdivision
or parcel map, or, where the housing development does not include a map, prior to issuance of a building
permit for any structure in the housing development. The affordable housing agreement shall run with
the land and bind all future owners and successors in interest.

B. The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1. All information provided in the affordable housing plan pursuant to Section 17.29.040 of this
Chapter.

2. The household income categories of the target units, consistent with the requirements of the
State Density Bonus law.

3. Continued affordability of the target units, as follows:

a. For-Sale Target Units. The affordable housing agreement shall require that a resale
restriction agreement, in a form approved by the City, be recorded against each for-sale
target unit when the target unit is first transferred to an eligible purchaser. The resale
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restriction agreement shall provide that target units in for-sale density bonus projects shall
remain affordable in perpetuity and that the affordability provisions be applicable to any
subsequent transferees or successors in interest.

The resale restriction agreement shall also provide that the for-sale target unit shall not be
rented.

b. Rental Target Units. The affordable housing agreement shall be recorded against each
rental density bonus project containing rental target units to ensure that the target units
remain affordable in perpetuity.

Rental target units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale target units and the requirements of
subparagraph a of paragraph 2 of subsection C of this Section shall apply.

4.  The affordable housing agreement shall specify that no household shall be permitted to begin
occupancy of a target unit unless the Community Development Director has approved the
household's eligibility

5. Affordable housing agreements for land dedication, child care facilities, and condominium
conversions shall ensure the continued compliance with all conditions included in State Density
Bonus Law.

6.  Affordable housing agreements for senior citizen housing developments shall provide that units
in the residential development shall be occupied by senior citizens or other persons eligible to
reside in such a project as established by the State Density Bonus Law.

7. The affordable housing agreement shall include provisions requiring maintenance of records
to demonstrate continued compliance with this Chapter over long-term operation of the density
bonus project.

8.  The affordable housing agreement shall include a description of remedies for breach of the
affordable housing agreement by either party. The City may identify tenants or qualified
purchasers as third party beneficiaries under the agreement.

C. The affordable housing agreement shall include any other provisions determined necessary by the City
Attorney to ensure implementation and compliance with the State Density Bonus Law and this Chapter.

17.29.060 - Implementation and enforcement.

A. No permit, license, subdivision map, or other approval or entitlement for a density bonus project shall
be issued, including without limitation a final inspection for occupancy, until all requirements
applicable to the density bonus project at such time pursuant to this Chapter have been satisfied.

1. Except where authorized by the approved affordable housing plan pursuant to Section 17.29.040,
no building permit shall be issued for any market rate unit until the permittee has obtained permits
for target units sufficient to meet the requirements of Section 17.29.030 of this Chapter, and, if the
project includes inclusionary housing units pursuant to Chapter 17.31 of this Code. No final
inspection for occupancy for any market-rate unit shall be completed until the permittee has
constructed the target units required by Section 17.29.030 of this Chapter, unless so authorized in
the approved affordable housing plan.

2. Thetime requirements set forth in this Section for issuance of building permits for market-rate units
and for final inspections for occupancy for market-rate units may be modified to accommodate
phasing schedules, model variations, or other factors in a density bonus project within the
submitted affordable housing plan pursuant to Sections 17.29.030 of this Chapter, if the City
determines this will provide greater public benefit and an affordable housing agreement pursuant
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to Section 17.29.050 of this Chapter has been approved by the decision making body for the first
approval for the density bonus project.

B. Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for a density
bonus project.

C. The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
target units, by civil action and any other proceeding or method permitted by law.

D. The City Manager is authorized to execute any agreement and any related documents following
approval such agreement by the Community Development Director and the City Attorney.

E. Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any applicant
or owner from the requirements of this Chapter.

F. The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the City
from any other remedy or relief to which it otherwise would be entitled under law or equity.

G. Any target unit that is sold or rented in violation of the affordability requirements established in the
approved affordable housing agreement or resale restriction agreement shall be replaced at a one-to-
one ratio. The means of replacement shall be wholly subject to the discretion of the City Manager

H. A request for a minor modification of an approved affordable housing plan may be granted by the
community development director if the modification is substantially in compliance with the original
affordable housing plan and conditions of approval for the density bonus project. A minor modification
is technical in nature, as opposed to substantive or material. Substantive or material changes to the
affordable housing plan shall be processed in the same manner as the original plan.

I.  The City shall prepare guidelines to further implement this ordinance. These guidelines shall include,
but are not limited to, the following:

1. The form and contents of the affordable housing agreement and any resale restriction, including
provisions for successors in interest and other ownership transfers for for-sale target units;

2. The form and contents of the final marketing plan and resident selection process;

3. Procedures for setting rents and sales prices for the target units;
4. Procedures for qualifying tenant households and prospective purchaser households of target units,
including but not limited to household income verification and any preferences;

5. Compliance and monitoring procedures to assure that affordability restrictions are maintained,
6. Resale and subordination procedures for for-sale target units;

7. The establishment of any fees to recoup the City’s costs for the ongoing administration and
monitoring of the affordability provisions of the target units, except where prohibited by State
law.
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SECTION 2: Chapter 17.31 of the Municipal Code is amended in its entirety to read as
follows:

Chapter 17.31 - INCLUSIONARY HOUSING

Sections:

17.31.010  Basis and purposes.

17.31.020  Definitions.

17.31.030  Inclusionary requirement.

17.31.040  Inclusionary housing incentives.

17.31.050  Alternatives to constructing inclusionary units.

17.31.060  Affordable housing plan for inclusionary units.

17.31.070  Adjustment or reduction of inclusionary housing requirement.
17.31.080  Affordable housing agreement

17.31.090  Implementation and enforcement.

17.31.010 - Basis and purposes.

A

Rental and owner-occupied housing in the City has become steadily more expensive. Housing costs
have gone up faster than incomes for many groups in the community.

Many persons who work in the City, who have grown up or have family ties in the City, who already
live in the City but must move due to increasing housing costs, or who wish to live in the City for other
reasons, cannot afford housing in the city.

Federal and state government programs do not provide nearly enough affordable housing opportunities
or subsidies to satisfy the housing needs of moderate, lower or very low income households.

Rising land prices have been a key factor in preventing development of new affordable housing. New
housing construction in the City which does not include inclusionary units aggravates the existing
shortage of affordable housing by absorbing the supply of available residential land. This reduces the
supply of land for affordable housing and increases the price of remaining residential land. Providing
the inclusionary units required by this Chapter will help to ensure that part of the City's remaining
developable land is used to provide affordable housing.

The City wishes to retain an economically balanced community, with housing available to very low
income, lower income and moderate income households. The City's general plan implements the
established policy of the State of California that each community should foster an adequate supply of
housing for households at all economic levels.

An economically balanced community is only possible if part of the new housing built in the City is
affordable to households with limited incomes. Requiring builders of new housing to include some
housing affordable to households at a range of incomes is fair, not only because new development
without inclusionary units contributes to the shortage of affordable housing, but also because zoning
and other ordinances concerning new housing in the City should be consistent with the community's
goal to foster an adequate supply of housing for households at all economic levels.

In enacting this Chapter it is also the intent of the City of Brisbane to implement the goals, objectives,
and policies of the City's general plan housing element, which encourages the provision of housing
affordable to a variety of household income levels, seniors, and persons with disabilities, and identifies
an inclusionary housing policy one method to encourage the development of affordable housing.
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17.31.020 - Definitions.

A

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the inclusionary housing requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as specified
in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

Approving Authority. The City decision-making body acting on an application for a housing
development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

City. The City of Brisbane or the Brishane Housing Authority.

City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or the
Board Members of the Brisbane Housing Authority.

City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of domestic
partnership with the California Secretary of State pursuant to Division 2.5, beginning with Section 297,
of the California Family Code and such registration was in full force and effect at the time of the transfer
or on the date of the transferor's death. A copy of the domestic partnership registration shall be provided
to the city upon request.

Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.

1. Inclusionary Unit. Dwelling unit within a housing development that is required by Section
17.31.030 of this Chapter to be rented at affordable rents or sold at an affordable ownership cost to
specified households. Inclusionary units may be considered target units as that term is defined in
Chapter 17.29 of this Code.

2. Market-Rate Unit. Any unit within a housing development that is not an inclusionary unit.

Eligible Household. A household whose household income qualifies the household for occupancy of
inclusionary units provided under this Chapter.

Eligible Purchaser. A household whose household income qualifies the household to purchase a for-
sale inclusionary unit, or a qualified non-profit housing corporation as such term is defined in Section
714.7 of the California Civil Code or successor provisions.

. First Approval. The first of the following approvals to occur with respect to an inclusionary housing

development: subdivision approval, housing development permit, building permit or any other permit
or approval under the Brisbane Municipal Code.

Household Income. Household income shall be the gross income of the household as calculated
pursuant to Title 25 California Code of Regulations, 86914, as amended, or its successor. The
household income categories addressed in this Chapter shall be defined as follows:
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1. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

2. Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3. Very Low Income Household. A very low income household shall be as defined by California
Health and Safety Code Section 50105, as may be amended over time.

O. Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as established by
Resolution of the City Council. For the purposes of this Chapter, “Housing Authority” shall have the
same meaning as “City.”

P. Inclusionary Housing Development. Any parcel map, subdivision map, use permit, building permit, or
other City approval which results in a net increase of at least five (5) or more primary dwelling units
and/or residential lots or combination thereof intended for sale or for rent. An inclusionary housing
development project may include, but is not limited to, new construction, conversion of existing
dwelling units to condominium ownership, creation of residential lots, conversion of an existing
nonresidential building to residential use, and the addition of primary dwelling units to an existing
multifamily dwelling. .

1. For-Sale Inclusionary Housing Development. An inclusionary housing development, or portion
thereof, where the dwelling units or lots are offered to the public for purchase.

2. Rental Inclusionary Housing Development. An inclusionary housing development, or portion
thereof, comprised of dwelling units which are intended to be rented, or are actually offered for
rent, to tenants upon completion, whether or not a condominium or subdivision map is recorded as
part of the housing development.

Q. Resale restriction agreement. An agreement, covenant, deed of trust, or other document, approved by
the City Council, which is executed by the property owner and recorded against each inclusionary unit
to insure that such unit remains affordable for the applicable term.

17.31.030 - Inclusionary requirement.

A. Applicability. The inclusionary requirements established in this section shall apply to all inclusionary
housing development projects with five (5) or more primary dwelling units or residential lots, except
for the following:

1. Housing development projects that are developed pursuant to the terms of a development
agreement, provided that such housing development projects shall comply with any affordable
housing requirements included in the development agreement.

2. Housing development tentative maps or vesting tentative maps exempted by Government Code
Section 66474.2 or 66498.1, provided that such maps shall comply with any predecessor
ordinance in effect on the date the application for the map was deemed complete.

B. Inclusionary Requirements. Unless an alternative is elected pursuant to Section 17.31.050 of this
Chapter, the following inclusionary requirements shall apply to for-sale and rental housing
development projects:

1. For-sale Developments. A for-sale inclusionary housing development shall provide the following
inclusionary lots or units:
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C.

a. A for-sale housing development with five (5) to ten (10) primary dwelling units or lots must
provide fifteen percent (15%) of the proposed units at affordable ownership costs for
moderate income households.

b. A for-sale housing development of eleven (11) or more primary dwelling units or lots must
provide ten percent (10%) of the units or lots at affordable ownership costs for moderate
income households and five percent (5%) of the units or lots at affordable ownership costs
for lower income households.

2. Rental Developments. A rental inclusionary housing development with five (5) or more primary
dwelling units must provide fifteen percent (15%) of the units at affordable rents to very low
income households.

Calculation of Inclusionary Requirement. For purposes of calculating the number of inclusionary units
required by this section, any calculations resulting in fractional units of one-half or greater shall be
rounded to the next larger integer. If the calculation of the required total number of inclusionary units
results in a fraction of less than one-half, the fractional amount shall be provided to the City through
payment of an in-lieu fee established by the City Council. For density bonus projects per Chapter 17.29,
density bonus units shall not be counted when determining the minimum inclusionary housing
requirement.

Contemporaneous construction of five (5) or more primary dwelling units on a lot, or on contiguous
lots for which there is evidence of common ownership or control, even though not covered by the same
City land use approval, shall also be considered a single housing development. Construction shall be
considered contemporaneous if any building permits are issued within five (5) years following the date
of completion of any earlier construction.

If an inclusionary housing development requests a density bonus pursuant to Chapter 17.29 of this Title,
inclusionary units may be considered target units for purposes of qualifying for a density bonus only if
such inclusionary units meet all of the applicable requirements for target units in Chapter 17.29 of this
Title and State Density Bonus Law.

17.31.040 - Inclusionary housing incentives.

The following incentives shall apply to all inclusionary housing developments that provide one or more
inclusionary units in accordance with the provisions of this Chapter:

A

Single-family detached inclusionary units may be constructed on smaller lots than the market-rate units
in the same housing development, but the lots may be no smaller than the minimum standard for the
applicable zoning district, except as may be modified by an eligible density bonus request pursuant to
Chapter 17.29 of this Title or other provisions of this Municipal Code that address reduction of
minimum lot sizes.

The square footage of the inclusionary units should be comparable to the market-rate units in the same
residential development. However, at the discretion of the Community Development Director, smaller
units may be provided, as long as the total inclusionary square footage provided remains comparable,
yielding additional units.

Inclusionary units may have different finishes and features than market-rate units, including but not
limited to interior finishes, fixtures, or appliances, than market-rate units in the same residential
development, as long as the finishes and features are durable and of good quality, as determined by the
Community Development Director.

17.31.050 - Alternatives to constructing inclusionary units
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A. An applicant for a rental inclusionary housing development, or an applicant for a for-sale inclusionary
housing development of fifteen or fewer primary dwellings or lots may, at the sole discretion of the
applicant, elect to pay an in-lieu fee as established by resolution of the City Council, for each required
inclusionary unit to the Brisbane Housing Authority’s Low and Moderate Income Housing Fund,
instead of constructing the inclusionary units within the residential development. The in-lieu fee shall
be paid prior to issuance of the building permit, unless applicable State law requires an different
payment timing.

B. An applicant for a rental or for-sale housing development may request City Council approval of one or
more of the following as an alternative to constructing the inclusionary units within the housing
development or paying an in-lieu fee, which request shall be described within the affordable housing
plan for inclusionary units prepared pursuant to Section 17.31.060 of this Chapter. City Council
approval of such a request shall be based on findings that 1) the outcome for the City is superior in
terms of the number and affordability of affordable units that would be created, or 2) construction of
the required inclusionary units within the market-rate development would be infeasible or present
unreasonable hardship in light of such factors as project size, site constraints, market competition, price
and product type disparity, applicant capability, and financial subsidies available. Evidence must be
submitted with the affordable housing plan required by Section 17.31.060 of this Chapter.

1. Off-Site Construction. The applicant may request to construct some or all of the inclusionary units
at a location within the City outside of the housing development site. Off-site construction
alternatives include alternatives where parcelization of the subject property is required to create a
separate parcel. Off-site inclusionary units shall be located on sites that are compatible with
adjacent land uses, appropriately zoned for the intended residential development, and are in
proximity to or will provide access to employment opportunities, urban services, major roads or
other public transit facilities.

2. Off-Site Preservation. The applicant may request to create inclusionary units off-site through the
purchase and conversion of existing market-rate units to affordable units, either by the applicant or
by a not-for-profit entity. The total square footage must, at minimum, equal the square footage that
would have been expected on-site, at affordability levels that meet or exceed the on-site
requirements. The off-site units must be purchased prior to the building permit for the inclusionary
housing development. The off-site preservation option must be approved by the City Council, and
the Community Development Director may set requirements related to the rehabilitation and
condition of the property and the protection and/or temporary relocation of existing tenants.

3. Dedication of Land. The applicant may dedicate land within the City that is suitable for affordable
housing development to the City or to the designee of the City.. The value of the land shall be not
less than the sum of the in-lieu fee that would be due under Section 17.31.050 of this Chapter. The
valuation of any land offered in-lieu shall be determined by an appraisal made by an appraiser
mutually agreed upon by the City and the applicant. Costs associated with the appraisal shall be
borne by the applicant. The timing of the land dedication shall be at or before the first approval of
the inclusionary housing development. Factors considered by the Council may include but are not
limited to general location, access to transit, buildability, current zoning, and the number of units
that could be built at the location.

4. Funding of Affordable or Special Needs Housing Project. The applicant may make a contribution
to a special needs housing project or facility (shelter, transitional housing, or similar) in the City in
an amount equivalent to the in-lieu fee payment due under subsection A of this Section 17.31.050.
The contribution must be made prior to receipt of the building permit for the inclusionary housing
development.
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5.

In-Lieu Fee for Certain For-Sale Developments. An applicant for a for-sale inclusionary housing
development of more than fifteen primary dwelling units or lots may request Council approval to
pay an in-lieu fee payment rather than construct affordable units with the project.

17.31.060 - Affordable housing plan for inclusionary units.

A.

An affordable housing plan for inclusionary units shall be submitted as part of the application for first
approval of any inclusionary housing development, except where payment of an in-lieu fee is elected
by the applicant pursuant to Section 17.31.050.A of this Chapter. No application for a first approval
may be deemed complete unless an affordable housing plan, if required, is submitted conforming to
the provisions of this Chapter.

If the applicant has requested a density bonus pursuant to Chapter 17.29 of this Code, the affordable
housing plan required under this Section shall be combined with the affordable housing plan for target
units required pursuant to Section 17.29.040 of this Code.

The affordable housing plan for inclusionary units shall include the following information:

1.

For housing developments proposing to construct the inclusionary units within the
development, the affordable housing plan shall specify, at the same level of detail as the
application for the housing development:

a.

d.

The number, type, tenure, household income categories, number of bedrooms and baths,
approximate location, size, and design (including finishes and features) of all inclusionary
units;

Construction phasing of inclusionary units in relation to market-rate units and overall
construction schedule. If the developer proposes to construct the inclusionary units in
separate phases from the market-rate unit construction, the affordable housing plan shall
specify the security to be provided to the City to ensure that the inclusionary units will be
constructed, and explain how the proposed phasing would provide greater public benefit
than providing the inclusionary units concurrently with the market-rate units;

Preliminary marketing plan indicating general approach to marketing inclusionary units.
The final marketing plan may be deferred to prior to first building permit issuance, subject
to Community Development Director approval, including the manner in which
inclusionary units will be offered to the public in a nondiscriminatory and equitable manner
and the method of marketing inclusionary units after initial occupancy is secured;

A financing mechanism, the particulars and the amount of which shall be determined by
the City at the time the affordable housing plan is approved, to cover the City’s costs for
the on-going administration and monitoring of the affordability provisions applicable to
the inclusionary units, except where prohibited by State law.

If an applicant requests City Council approval of alternatives to constructing the inclusionary
units within a housing development pursuant to subsection 17.31.050.B of this Chapter, the
affordable housing plan shall describe the requested alternatives.

If the applicant requests use of different finishes and features than market-rate units as addressed
in Section 17.31.040, the affordable housing plan shall describe the request.

D. The affordable housing plan for inclusionary units shall be reviewed simultaneously with any other
permit applications associated with the first approval for the inclusionary housing development.

17.31.070 — Adjustment or reduction of inclusionary housing requirement.
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A. An applicant may request City Council approval of an adjustment or reduction of the inclusionary
housing requirements of this Chapter if an applicant demonstrates that the requested adjustment or
reduction would better implement the goals, objectives, and policies of the City's general plan
housing element, which encourages the provision of housing affordable to a variety of household
income levels, seniors, and persons with disabilities. The City Council, in its sole discretion, will
determine whether to approve the applicant’s request based on the City’s progress in meeting its
housing goals, objectives, and policies at the time the request is made.

B. Any request for an adjustment or reduction under this section shall be submitted concurrently with the
affordable housing plan required by Section 17.31.060 of this Chapter. The request for a reduction or
adjustment shall set forth in detail the factual basis for the adjustment or reduction.

17.31.080 - Affordable housing agreement.

A. Applicability. Recordation of an affordable housing agreement shall be made a condition of the first
approval for all inclusionary housing developments. The affordable housing agreement shall be
recorded prior to, or concurrently with, the final or parcel map, or, where the inclusionary housing
development does not require a map, prior to issuance of a building permit for any structure in the
inclusionary housing development. The affordable housing agreement shall run with the land and bind
all future owners and successors in interest.

B. The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1.

All information provided in the affordable housing plan pursuant to Sections 17.31.060 of this
Chapter.

The household income categories of the inclusionary units, consistent with the requirements of
Section 17.31.030 of this Chapter or any alternative requirements pursuant to Section 17.31.050 of
this Chapter.

Continued affordability of the inclusionary units, as follows:

a.

For-Sale Inclusionary Units. The affordable housing agreement shall require that a resale
restriction agreement, in a form approved by the City, be recorded against each for-sale
inclusionary unit when the unit is first transferred to an eligible purchaser. The resale
restriction agreement shall provide that inclusionary units in for-sale housing developments
shall remain affordable in perpetuity and that the affordability provisions be applicable to any
subsequent transferees or successors in interest.

The resale restriction agreement shall also provide that the for-sale inclusionary unit shall not
be rented.

Rental Inclusionary Units. The affordable housing agreement shall be recorded against each
inclusionary housing development containing rental units to ensure that the inclusionary units
remain affordable in perpetuity.

Rental inclusionary units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale inclusionary units and the requirements
of subparagraph a of paragraph 3 of subsection B of this Section shall apply.

The affordable housing agreement shall specify that no household shall be permitted to begin
occupancy of an inclusionary unit unless the City or the City’s designee has approved the
household's eligibility.

Affordable housing agreements for inclusionary housing developments intended to be occupied
by households with one or more members who are sixty-two (62) years of age or older shall
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provide that dwelling units in the residential development shall be occupied by persons eligible
to reside in such a project.

The affordable housing agreement shall include provisions requiring maintenance of records
to demonstrate compliance with this Chapter.

The affordable housing agreement shall include a description of remedies for breach of the
agreement by either party. The City may identify tenant households or qualified purchaser
households as third party beneficiaries under the agreement.

D. The affordable housing agreement shall include any other provisions determined necessary by the City
Attorney to ensure implementation and compliance with this Chapter.

17.31.090 - Implementation and enforcement.

A. The City shall prepare guidelines to further implement this ordinance. These guidelines shall include,
but are not limited to, the following:

1

. The form and contents of the affordable housing agreement and any resale restriction, including
provisions for successors in interest and other ownership transfers;

The form and contents of the final marketing plan and resident selection process;
Procedures for setting rents and sales prices for the inclusionary units;

Procedures for qualifying tenant households and prospective purchaser households of inclusionary
units, including but not limited to household income verification and any preferences;

Compliance and monitoring procedures to assure that affordability restrictions are maintained;
Resale and subordination procedures for inclusionary for-sale units;

The establishment of any fees to recoup the City’s costs for the ongoing administration and
monitoring of the affordability provisions of the inclusionary units, except where prohibited by
State law.

B. No permit, license, subdivision map, or other approval or entitlement for an inclusionary housing
development shall be issued, including without limitation a final inspection for occupancy, until all
requirements applicable to the inclusionary housing development at such time pursuant to this Chapter
have been satisfied.

1.

No building permit shall be issued for any market-rate unit until the permittee has obtained
permits for inclusionary units sufficient to meet the requirements of Section 17.31.030 of this
Chapter, and, if a density bonus has been requested pursuant to Chapter 17.29, Section 17.29.030
of this Code. No final inspection for occupancy for any market-rate unit shall be completed until
or simultaneously with construction of the inclusionary units required by Section 17.31.030 of
this Chapter.

The time requirements set forth in this Section for issuance of building permits for market-rate
units and for final inspections for occupancy for market-rate units may be modified to
accommodate phasing schedules, model variations, or other factors in an inclusionary housing
development within the submitted affordable housing plan pursuant to Sections 17.31.060 of this
Chapter, if the City determines this will provide greater public benefit and an affordable housing
agreement pursuant to Section 17.31.080 of this Chapter has been accepted by the community
development director.

C. Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for an
inclusionary housing development and any subsequent approvals.
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D. The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
inclusionary units, by civil action and any other proceeding or method permitted by law.

E. The City Manager is authorized to execute the resale restriction agreement and any related documents
following approval by the Community Development Director and the City Attorney.

F. Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any
applicant or owner from the requirements of this Chapter.

G. The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the City
from any other remedy or relief to which it otherwise would be entitled under law or equity.

SECTION 3: Where a use permit, design permit or variance approval has been issued through final action
by the City prior to the effective date of this Ordinance, or where such planning permit approval is not
required and a complete building permit application has been submitted prior to the effective date of this
Ordinance, the holder of such use permit, design permit or variance approval or complete building permit
application may proceed to construct the improvements or establish the use authorized by such permit or
approval and the same shall be exempted from any conflicting regulations that may be contained in this
Ordinance.

SECTION 4: If any section, subsection, sentence, clause or phrase of this Ordinance is for any reason
held by a court of competent jurisdiction to be invalid or unconstitutional, such decision shall not affect the
validity of the remaining portions of this Ordinance. The City Council of the City of Brisbane hereby
declares that it would have passed this Ordinance and each section, subsection, sentence, clause and phrase
thereof, irrespective of the fact that one or more sections, subsections, sentences, clauses or phrases may be
held invalid or unconstitutional.

SECTION 5: This Ordinance shall be in full force and effect thirty days after its passage and adoption.

* * *

The above and foregoing Ordinance was regularly introduced and after the waiting time required
by law, was thereafter passed and adopted at a regular meeting of the City Council of the City of Brisbane
held on the day of , 2025, by the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

MAYOR

ATTEST:

City Clerk

APPROVED AS TO FORM:
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Thomas McMorrow, City Attorney
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Attachment 3

CITY COUNCIL AGENDA REPORT
Meeting Date: April 17, 2025

From: John Swiecki, Community Development Director

Subject: Zoning Text Amendment 2025-RZ-01; Introduction and First
Reading of Draft Ordinance to Update the City’s Density
Bonus and Inclusionary Housing Ordinance

Adoption of the draft ordinance is exempt from CEQA pursuant to CEQA Guidelines
§15061(b)(3) because it involves adoption of policies and programs that would not cause a
significant effect on the environment.

Community Goal/Result
Community Building; Fiscally Prudent

Purpose

To amend the zoning ordinance’s inclusionary housing and density bonus regulations to comply
with current State law and implement the Housing Element.

Recommendation

Introduce the ordinance amending the zoning text to update the inclusionary housing and
density bonus regulations currently located in BMC Ch. 17.31, as provided in Attachment 1.

Background

2009 Ordinance

The City Council adopted an inclusionary housing and density bonus ordinance in 2009 (BMC
Chapter 17.31; Attachment 4). The inclusionary provisions require rental and for-sale housing
developments of six or more units or lots to provide a certain number of housing units that are
affordable to and occupied by low income and/or moderate-income households. The ordinance
also contains the City’s procedures to implement the State density bonus program, which is
available for housing projects of at least five units.

2019 Draft Ordinance

In 2018, the Planning Commission studied updates to the 2009 ordinance to implement
programs in the 2015 Housing Element and bring the ordinance into compliance with State laws
impacting the ordinance. In April 2019 the Commission recommended Council approval of a
draft ordinance (“the 2019 draft ordinance”) addressing State law requirements in effect at the
time and the 2015 Housing Element policies.

City Council consideration of the 2019 draft ordinance was delayed due to an evolving
regulatory environment at the State level, the 2023-2031 Housing Element process, and efforts
to create an Affordable Housing Strategic Plan which included an evaluation of the draft 2019
ordinance’s inclusionary housing provisions.
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2025 Draft Ordinance

In 2024, staff revisited the draft ordinance to address programs in the new 2023-2031 Housing
Element, strategies in the 2024 Affordable Housing Strategic Plan, and current State law.
Recommended revisions to the 2019 ordinance were reviewed at Planning Commission
workshops in the fall of 2024.

Following those workshops, on February 27, 2025, the Commission considered a revised draft
ordinance at a public hearing and voted unanimously to recommend City Council approval of
the ordinance. This revised draft ordinance (“2025 draft ordinance”) is included as Attachment
1, and the February 27, 2025 Planning Commission agenda report is attached as Attachment 5.
Staff has not provided a redlined version of the 2009 ordinance showing changes proposed by
the 2025 draft ordinance because of the significant structural changes proposed. Tables
summarizing substantive revisions proposed to the 2009 ordinance are provided in the
Discussion section below.

Housing Subcommittee Review
The City Council housing subcommittee met to review the draft 2025 ordinance on March 13,
2025. The subcommittee’s recommendations are summarized in the Discussion section below.

Discussion

The 2025 draft ordinance (Attachment 1) extracts the density bonus regulations into a
standalone chapter (new chapter 17.29). Inclusionary housing regulations remain in Chapter
17.31. Beyond this structural change, the 2025 draft ordinance proposes the following
substantive revisions to the density bonus and inclusionary housing ordinance:

Density Bonus Provisions

Updated Provision State Law or Policy Requirement

Eliminate State density bonus tables from implementing Government Code Sections 65915-65918
ordinance and replace with reference to State law

Create a density bonus for small projects under 5 units 2015 Housing Element Program H.B.5.a

Grant additional concessions or incentives than required | 2023 Housing Element Program 2.C.1
by State law for projects that exceed the density bonus
qualifications

Extend rental target unit affordability term from 55 years | No State Law or other Policy; Planning

to in perpetuity Commission recommendation
Require one-to-one replacement of lost units 2023 Housing Element Program 3.A.5
Allow one additional incentive or concession if the 2023 Housing Element Program 2.C.1

density bonus project includes family-sized target units
(units with three or more bedrooms) affordable to low-
to extremely low-income households

Affordability in perpetuity for both rental and for-sale 2023 Housing Element Program 4.A.11
Direct staff to prepare implementation guidelines that No State Law or other Policy; Planning
address topics including income verification and Commission recommendation

household qualification procedures, procedures for
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successors in interest, and other implementation
provisions, and extracting such provisions from the
ordinance

Inclusionary Housing Ordinance (BMC Ch. 17.31)

Updated Provision

State Law or Policy Requirement

Reduce project size threshold from 6 or more units/lots
to 5 or more units/lots

No State Law or other Policy; Planning
Commission recommendation

15% inclusionary requirement instead of the current
sliding scale

Rental: Government Code Section
65850.01

For-sale: No State Law or other Policy;
Planning Commission recommendation

Affordable rental units must be affordable to very low
income households (rather than a mix of low and very
low income households)

No State Law or other Policy; Planning
Commission recommendation

Provide alternatives to on-site construction of affordable units, including:

Any rental project can choose to pay an in-lieu
fee

Government Code Section 65850

Any for-sale project of 15 or fewer units/lots can
choose to pay an in-lieu fee

2023 Housing Element Program 2.E.4,
Affordable Housing Strategic Plan
Strategy A-5

City Council may approve other alternatives for
for-sale or rental projects, including off-site
construction, land donation, conversion of
market-rate units, funding affordable or special
needs housing project, or in-lieu fee for for-sale
projects of more than 15 units/lots

2023 Housing Element Program 2.E.4,
Affordable Housing Strategic Plan
Strategy A-5

Affordability in perpetuity for both rental and for-sale

2023 Housing Element Program 4.A.11

Require an in-lieu fee for fractional inclusionary
requirements that cannot be rounded up to the nearest
whole integer

No State Law or other Policy; Planning
Commission recommendation

Modify incentives to:

Continue to allow affordable units to be smaller
than market-rate units, but require comparable
total square footage

No State Law or other Policy; Planning
Commission recommendation

Acknowledge that ADUs provided by for-sale
developments may be able to be sold IF the City
amends its ADU regulations to allow ADUs to be
sold. (Separate ordinance would be required, not
proposed in this ordinance.)

No State Law or other Policy; Planning
Commission recommendation

Direct staff to prepare implementation guidelines that
address topics including income verification and
household qualification procedures, procedures for
successors in interest, and other implementation

No State Law or other Policy; Planning
Commission recommendation

Density Bonus and Inclusionary Housing Ordinance Updates
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provisions, and extracting such provisions from the
ordinance

Draft Implementation Guidelines

HEART of San Mateo County provides housing policy consulting services to the City. HEART staff
is preparing an implementing guidelines document containing detailed procedures for
administering the density bonus and inclusionary housing ordinances, as referenced in the draft
ordinance. This document would be maintained and updated by City staff.

Housing Subcommittee Recommendations

The Housing Subcommittee (Mayor Lentz, Councilmember Davis) met on March 13, 2025 to
review the draft ordinance. The subcommittee made the following recommendation for the full
Council’s consideration:

- Eliminate incentive for for-sale inclusionary housing developments to meet inclusionary
requirements by providing affordable accessory dwelling units (Section 17.31.040.D of
the draft ordinance). The subcommittee considered this option problematic in terms of
on-going management, monitoring, and tracking. If this incentive would be eliminated,
for-sale developments would need to construct affordable units as for-sale single-family
dwellings, unless they opted to pay an in-lieu fee (projects of 15 or fewer units) or
requested Council approval of another alternative means of compliance.

The draft ordinance in Attachment 1 has been modified to eliminate this incentive, shown in
tracked changes on page 13 of the ordinance, for the Council’s consideration.

Inclusionary In-Lieu Fee: Setting the Fee Amounts

Implementation of the draft ordinance would require the City to adopt in-lieu fees for
inclusionary housing, as well as new fees for administration of the ordinance’s requirements.
In-lieu fees would be maintained in the City’s low and moderate income housing fund to fund a
variety of the City’s programs related to preserving existing affordable housing stock, creating
new affordable housing, or assisting low-income households. Staff has provided recommended
in-lieu fees in Attachment 3. Should the Council move to introduce the draft ordinance, a
Resolution will be prepared amending the Master Fee Schedule to adopt the proposed fees at
the next City Council meeting.

Adopting an in-lieu fee for rental inclusionary housing developments is proposed to meet the
State-required opt-in alternative for rental projects in the inclusionary policy. While not
required by State law, an in-lieu fee is also proposed for opt-in payment by small for-sale
projects (15 or fewer units/lots), or for discretionary approval by the City Council for larger for-
sale projects, which is consistent with the City’s Housing Element policy to provide more
alternatives for compliance with the inclusionary housing ordinance.
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In-lieu fees are not development impact or mitigation fees and are therefore not subject to the
Mitigation Fee Act. The proposed in-lieu fees shown in Attachment 3 are based on the
“affordability gap” between market-rate housing prices and the maximum affordable purchase
price for low and moderate-income households. The affordability gap is a helpful tool for
targeting appropriate in-lieu fees because it represents the cost the developer incurs for
providing the unit. The proposed in-lieu fees are similar to those of neighboring jurisdictions,
shown in the benchmarking analysis provided in Attachment 6. As this fee is set

independently from the cost of an individual development, for some developers, paying the fee
will be preferable to providing the unit on-site. For some developments, the opposite may be
the case. The City Council may also adjust these fees to incentivize a particular outcome. For
example, if the City Council wished to incentivize building units on-site, the City Council could
consider increasing the in-lieu fees.

Local Preferences

“Local preferences” are requirements that affordable units provided to comply with City
regulations or 100% affordable housing developments have “preferences” to serve or market
the affordable housing units to certain target populations. For example, a requirement that
current or former Brisbane residents be given priority in leasing or selling affordable units
would be considered a local preference. Local preferences are not established in the draft
ordinance. Should the Council wish to consider local preferences, staff can prepare some
background information on the legal requirements for studying and establishing such
preferences in compliance with State and Federal fair housing laws.

Fiscal Impact

None at this time. Adoption of an inclusionary in-lieu fee will generate affordable housing
revenues, but it is difficult to forecast potential revenue as it depends on project size and type,
and whether in-lieu fee payments are proposed at all by a project developer as opposed to on-
site construction or other compliance alternatives.

Environmental Review

Adoption of the draft ordinance is exempt from CEQA pursuant to CEQA Guidelines
§15061(b)(3) because it involves adoption of policies and programs that would not cause a
significant effect on the environment.

Measure of Success

Inclusionary housing and density bonus regulations that comply with State law and implement
the City’s Housing Element policies to encourage and facilitate development of affordable
housing in Brisbane.

Attachments

1. Draft Ordinance
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Resolution 2025-RZ-01

Proposed In-Lieu Fees and other Administrative Fees

BMC Chapter 17.31, Inclusionary Housing And Density Bonuses (hyperlink)
February 27, 2025 Planning Commission agenda report and attachments

San Mateo County benchmarking analysis of inclusionary housing regulations

ounkwnN

Joh%wiecki, Community Development Director Jeren%DenniéCity Manager
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4/17/2025 City Council Meeting ATTACHMENT 1

DRAFT ORDINANCE NO.

AN ORDINANCE OF THE CITY OF BRISBANE
ADDING NEW CHAPTER 17.29 AND AMENDING CHAPTER 17.31 OF
THE BRISBANE MUNICIPAL CODE
CONCERNING DENSITY BONUS AND
INCLUSIONARY HOUSING REQUIREMENTS

The City Council of the City of Brisbane hereby ordains as follows:

SECTION 1: A new Chapter 17.29 is added to the Municipal Code to read as follows:

Chapter 17.29 — DENSITY BONUSES

Sections:

17.29.010  Purposes of chapter.

17.29.020  Definitions.

17.29.030  Administration of Density Bonuses.
17.29.040  Application for a Density Bonus.
17.29.050  Affordable housing agreements.
17.29.060  Implementation and enforcement.

17.29.010 — Purposes of chapter.

A

The City of Brisbane enacts this chapter to implement the goals, objectives, and policies of the City's
general plan housing element relative to administering a density bonus program to encourage the
provision of housing affordable to a variety of household income levels, seniors, and persons with
disabilities.

This chapter is also intended to implement Sections 65915 through 65918 of the California
Government Code, or successor statutes and regulations, governing density bonuses and other
incentives required by such statutes or regulations.

17.29.020 - Definitions.

A.

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the density bonus requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as specified
in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

Approving Authority. The City decision-making body acting on an application for a housing
development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

Base Density. Base density or maximum residential density shall be as defined in the State Density
Bonus law.

Child Care Facility. Child care facility shall have the same meaning as defined in the State Density
Bonus Law.



4/17/2025 City Council Meeting ATTACHMENT 1
Draft Density Bonus/Inclusionary Housing Ord.

G. City. The City of Brisbane or the Brisbane Housing Authority.

H. City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or the
Board Members of the Brisbane Housing Authority

I. City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

J. Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

K. Density Bonus. Density bonus shall be defined by State Density Bonus Law.

L. Density Bonus Project. Density bonus project shall mean any parcel map, subdivision map, housing
development permit, design permit, building permit, or other city approval which results in a net
increase of at least two (2) primary dwelling units and/or residential lots or combination thereof for
which a density bonus, incentive or concession, waiver or reduction of development standards, and/or
modification of parking standard is requested by the developer pursuant to State Density Bonus Law
and this Chapter. A density bonus project may include, but is not limited to, new construction,
conversion of existing dwelling units to condominium ownership, subdivision of land to create
additional residential lots, conversion of an existing nonresidential building to residential use, and the
addition of dwelling units to an existing multifamily dwelling. A density bonus project shall include
units or lots intended for sale or for rent.

1. For-Sale Density Bonus Project. A density bonus project that offers dwelling units or lots to the
public for purchase.

2. Rental Density Bonus Project. A density bonus project that offers dwelling units to be rented to
tenants upon occupancy, whether or not a condominium or subdivision map is recorded as part of
the project.

M. Development Standard. A development standard shall be as defined by the State Density Bonus Law,
provided, however, the term "development standard™ does not include any of the following:
1. The permitted uses of a site;
2. Any city fees;
3. Affordable housing requirements;
4

Building standards approved by the California Building Standards Commission as provided in
California Health and Safety Code Section 18901 et seq.; or

5. The requirements of Brisbane's Green Building Ordinance as set forth in Title 15, Chapter 15.80
of this Code.

N. Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of domestic
partnership with the California Secretary of State pursuant to Division 2.5, beginning with Section 297,
of the California Family Code and such registration was in full force and effect at the time of the transfer
or on the date of the transferor's death. A copy of the domestic partnership registration shall be provided
to the city upon request.

O. Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.

1. Density Bonus Unit. Those dwelling units granted pursuant to a density bonus requested pursuant
to the provisions of this Chapter and State Density Bonus Law.
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Z.

2. Market-Rate Unit. Any dwelling unit within a density bonus project that is not a target unit.

3. Target Unit. Any dwelling unit affordable to moderate and low income households within a density
bonus project that qualify the project for a density bonus.

Eligible Household. A household whose household income qualifies the household for occupancy of a
target uni.

Eligible Purchaser. A household whose household income qualifies the household to purchase a for-
sale target unit, or a qualified non-profit housing corporation as such term is defined in Section 714.7
of the California Civil Code or successor statute.

First Approval. The first of the following approvals to occur with respect to a density bonus project:
subdivision approval, housing development permit, building permit or any other permit or approval
under the Brisbane Municipal Code.

Household Income. Household income shall be the gross income of the household as calculated
pursuant to Title 25 California Code of Regulations, 86914, as amended, or its successor. regulation
The household income categories addressed in this Chapter shall be defined as follows:

1. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

2. Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3. Very Low Income Household. A very low income household shall be as defined by California
Health and Safety Code Section 50105, as may be amended over time.

4. Extremely Low Income Household. An extremely low income household shall be as defined by
Section 50106 of the California Health and Safety Code or successor statute

Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as established by
Resolution of the City Council. For the purposes of this Chapter, “Housing Authority” shall have the
same meaning as “City.”

. Incentives or Concessions. Incentives or concessions shall be as defined in the State Density Bonus

Law

Maximum Residential Density. Maximum residential density or base density shall be as defined in State
Density Bonus Law.

Modified Parking Standards. Modifications to the parking standards that would otherwise apply to an
density bonus project under Chapter 17.34 of this Code, as described in the State Density Bonus Law.

Resale Restriction Agreement. A resale restriction agreement shall mean an agreement, covenant, deed
of trust, or other document, approved by the City Council, which is executed by the property owner and
recorded against each target unit to insure that such unit remains affordable for the applicable term.

Specific Adverse Impact. A "specific adverse impact" shall have the same meaning as the meaning
provided in the Government Code Section 65589.5, as may be amended from time to time, or successor
provisions.

State Density Bonus Law. State Density Bonus Law shall mean Sections 65915 through 65918 of the
California Government Code, as may be amended from time to time, or successor statutes

AA. Waiver or Reduction of Development Standard. Waiver or Reduction of Development Standard shall

be as defined in the State Density Bonus Law.
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17.29.030 - Administration of Density Bonuses

A

The City shall grant density bonuses, incentives and concessions, waivers or reductions in
development standards, and/or modified parking standards requested by applicants in accordance
with the provisions of the State Density Bonus Law and the procedures set forth in this Chapter.

1. The City may deny a request for incentives or concessions only as provided by the State Density
Bonus Law.

2. The City may deny a request for a waiver or reduction of a development standard only as provided
by the State Density Bonus Law.

A developer of a project containing between two (2) to four (4) dwelling units or lots may request
approval of a density bonus as shown in Table 17.29.030. The decision making body shall waive or
reduce any development standard that may preclude development of such a project as set forth in
section A of this Section 17.29.030.

Table 17.29.030

Total Units
including

Maximum

Permitted Percentage

Zoning
District

Lot Size

Residential
Density

low income
units

Percentage
Density Bonus

Density Bonus
Units

R-2

4,950-7,499 sq ft

2 units

50%

30%

3 units

R-3

4,950- 5,999 sq ft

3 units

30%

15%

4 units

R-3

6,000- 7,499 sq ft

4 units

50%

15%

5 units

C.

A developer of a density bonus project that exceeds the qualifications for a density bonus per State
Density Bonus Law may request that the City grant one additional incentive or concession above the
maximum number prescribed by State Density Bonus Law, as applicable to the project.

A developer of a density bonus project may request one additional incentive or concession if the
density bonus project includes family-sized target units (units with three or more bedrooms) designed
and dedicated for use by low- to extremely low-income households.

Inclusionary units provided in compliance with Chapter 17.31 may be counted as target units for the
purposes of calculating a density bonus if they meet requirements for target units established under
State Density Bonus Law.

The decision making body for any density bonus project shall be the decision making body specified
for the first approval. The City Council shall be the decision-making body for any density bonus
projects that include requests of incentives or concessions or waivers of development standards that
otherwise require City Council approval under other Chapters of this Municipal Code.

Notwithstanding that an applicant may request direct financial assistance, including that for
purchasers of target units, which shall require approval of the City Council, nothing in this section
17.29.030 requires the City to provide direct financial incentives for the housing development,
including but not limited to providing to the applicant publicly owned land.

In accordance with the State Density Bonus Law, neither the granting of a concession or incentive,
waiver or reduction in development standards, nor the granting of a density bonus, shall be
interpreted, in and of itself, to require a general plan amendment, zoning change, or other
discretionary approval.

17.29.040 — Application for a Density Bonus.
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A.  Application Processing. Applications for density bonuses, incentives, concessions, waivers or
reductions in development standards, and/or modifications of parking standards pursuant to the
State Density Bonus Law and this Chapter shall be processed in concert with and by the same
decision-making body, as any other planning entitlement applications that the density bonus project
may require., except where otherwise indicated in Section 17.29.030.

B.  Contents of Application. Applications shall be filed with the Community Development Director on
such form as the Director shall prescribe. In addition to the submittal requirements for any other
planning entitlement applications or permit approvals the project requires, the application shall

include the following information and supporting materials:

1.

Current title report(s) for all properties proposed for development, prepared within at least six
(6) months of application submittal.

A letter signed by the present owner(s) stating what density bonus, incentives and concessions,
waivers or modifications of development standards, and/or parking modification are being
requested from the City.

In the case of a condominium conversion request, such information required by Chapter 17.30
of this Title.

A statement describing whether the density bonus project is proposed on any property that has
one of the following conditions. If any of the below conditions exist on the property, the
application must identify how such units will be replaced in the density bonus project. Such
replacement units shall not be counted as target units when calculating the density bonus,
unless the density bonus project is 100% affordable.

a. Includes a parcel or parcels on which rental dwelling units are presently located that are
subject to a recorded covenant, ordinance, or law that restricts rents to levels affordable to
persons and families of lower or very low income or if rental dwelling units have been
vacated or demolished in the five-year period preceding the application that were at the
time subject to a recorded covenant, ordinance or law that restricted rents to levels
affordable to persons and families of very low or lower income;

b. Includes a parcel or parcels on which rental dwelling units have been subject to any other
form of rent or price control through a public agency’s exercise of its police power;

c. Includes a parcel or parcels on which rental dwelling units are presently occupied by low
or very low income households.

A detailed vicinity map showing the project location and such details as the location of the
nearest commercial retail, transit stop, potential employment locations, park or recreation
facilities or other social or community service facilities.

A project data table showing the total number of dwelling units proposed on the site and off
site, as applicable, including the number of target units and density bonus units, and the
project’s conformance to all objective development standards.

Site plan(s) with accurately dimensioned property lines showing existing and proposed
structures and their uses, adjacent structures and their uses, setbacks, adjacent streets,
easements, existing and proposed utilities, existing and proposed driveways, and internal
circulation and parking.

Floor plans of all existing and proposed structures (with the use of each room/space labeled)
and designating target units, as appropriate.

Roof plans.
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10.

11.

12.

13.

Elevations of all sides of the existing and/or proposed structures, identifying colors and
materials , and showing the height of structure(s) measured per the definition of building height
in Chapter 17.02 of this Title and UBC type of construction. Cross-sections may also be
required based upon the complexity of the design.

Existing and proposed parking facilities, including the dimensions of parking spaces, number
and location of spaces designated as compact or handicapped spaces, and a calculation of the
number of parking spaces required by this title or any other applicable regulations;

An affordable housing plan that contains all of the following, as applicable to the request:

a. The number, type, tenure, household income categories, number of bedrooms and baths,
approximate location, size, and design (including finishes and features) of all density bonus
units;

b. The number, type, tenure, affordability level, number of bedrooms and baths, approximate
location, size, and design (including finishes and features) of all target units;

c. Construction phasing of target units in relation to market-rate units, if applicable, and
overall construction schedule. If the developer proposes to construct the target units in
separate phases from the market-rate unit construction, the affordable housing plan shall
specify the security to be provided to the City to ensure that the target units will be
constructed, and explain how the proposed phasing would provide greater public benefit
than providing the target units concurrently with the market-rate units;

d. Preliminary marketing plan, indicating general approach to marketing target units in
compliance with all fair housing laws. The final marketing plan may be deferred to prior to
first building permit issuance, subject to Community Development Director approval,
including the manner in which target units will be offered to the public in a
nondiscriminatory and equitable manner and the method of marketing target units after
initial occupancy is secured;

e. A financing mechanism, the particulars and the amount of which shall be determined by the
City at the time the affordable housing plan is approved, to cover the City’s costs for the
on-going administration and monitoring of the affordability provisions applicable to the
target units, except where prohibited by State law.

Description of any requested density bonuses, incentives, concessions, waivers or modifications
of development standards, and/or modified parking standards and documentation of eligibility
for the request(s), including a description of the base density without the requested density
bonus, the number and location of all target units qualifying the project for a density bonus, the
level of affordability of the target units, and identification of the density bonus units.

a. Forall requested incentives and concessions, reasonable documentation demonstrating
eligibility for the incentive or concession or to demonstrate that the incentive or concession
meets the definition set forth in the State Density Bonus Law. For requests to allow mixed-
use zoning in conjunction with the density bonus project, the application shall additionally
include documentation demonstrating that the proposed commercial, office, industrial, or
other land uses will reduce the cost of the density bonus project development and that the
commercial, office, industrial, or other land uses are compatible with the density bonus
project and the existing or planned development in the area where the proposed project will
be located. The cost of reviewing any documentation submitted in support of a request for a
concession or incentive, including but not limited to the cost to the City of hiring a
consultant to review the documentation, shall be borne by the applicant.
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b. For all requested waivers or reductions of development standards, written evidence that (i)

the development standards for which a waiver or reduction is requested will physically
preclude the construction of the housing development at the densities or with the incentives
or concessions permitted by this chapter; (ii) the waiver or reduction would not have a
specific, adverse impact, or, if a specific, adverse impact would occur, that the impact could
feasibly be mitigated or avoided; (iii) the waiver or reduction would not have an adverse
impact on any real property that is listed in the California Register of Historical Resources;
and (iv) the waiver or reduction would not be contrary to any state or federal law.

If a density bonus, incentive or concession is requested for a land donation, the application
shall show the location of the land to be dedicated and provide evidence that each of the
conditions for such land donation set forth in the State Density Bonus Law will be met.

If a density bonus, incentive or concession is requested for a child care facility, the
application shall show the location and square footage of the child care facility and describe
how all requirements of the State Density Bonus law for such density bonus, incentive or
concession are met by the application.

B.  Application Fee. The application shall be accompanied by the payment of a fee in such amount as
established from time to time by resolution of the City Council. In addition, the applicant shall also
deposit such amounts as the Community Development Director may require from time to time to
cover the cost of any environmental or legal review, geotechnical and engineering reports, review
of green building documentation, and such other studies that may be required by the City in
connection with the processing of the application or related planning entitlements.

C.  Newly Constructed Condominiums. In addition to the information listed in this section, an
application for a density bonus project for newly constructed condominiums, as defined in
17.30.020.A of this title, shall also include the materials set forth in Section 17.30.040.

D. Streamlined Housing Development Projects. Density bonus projects that are streamlined housing
development projects, as defined in Chapter 17.02 of this Title, shall include additional supporting
documentation to demonstrate eligibility as set forth on a form prescribed by the city.

17.29.050 - Affordable housing agreements.

A. Applicability. Recordation of an affordable housing agreement shall be made a condition of the first
approval for all density bonus projects to ensure implementation of all requirements of this Chapter.
The affordable housing agreement shall be recorded prior to, or concurrently with, the final subdivision
or parcel map, or, where the housing development does not include a map, prior to issuance of a building
permit for any structure in the housing development. The affordable housing agreement shall run with
the land and bind all future owners and successors in interest.

B. The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1. All information provided in the affordable housing plan pursuant to Section 17.29.040 of this

2.

Chapter.

The household income categories of the target units, consistent with the requirements of the
State Density Bonus law.

Continued affordability of the target units, as follows:

For-Sale Target Units. The affordable housing agreement shall require that a resale
restriction agreement, in a form approved by the City, be recorded against each for-sale
target unit when the target unit is first transferred to an eligible purchaser. The resale
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restriction agreement shall provide that target units in for-sale density bonus projects shall
remain affordable in perpetuity and that the affordability provisions be applicable to any
subsequent transferees or successors in interest.

The resale restriction agreement shall also provide that the for-sale target unit shall not be
rented.

b. Rental Target Units. The affordable housing agreement shall be recorded against each
rental density bonus project containing rental target units to ensure that the target units
remain affordable in perpetuity.

Rental target units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale target units and the requirements of
subparagraph a of paragraph 2 of subsection C of this Section shall apply.

4.  The affordable housing agreement shall specify that no household shall be permitted to begin
occupancy of a target unit unless the Community Development Director has approved the
household's eligibility

5. Affordable housing agreements for land dedication, child care facilities, and condominium
conversions shall ensure the continued compliance with all conditions included in State Density
Bonus Law.

6.  Affordable housing agreements for senior citizen housing developments shall provide that units
in the residential development shall be occupied by senior citizens or other persons eligible to
reside in such a project as established by the State Density Bonus Law.

7. The affordable housing agreement shall include provisions requiring maintenance of records
to demonstrate continued compliance with this Chapter over long-term operation of the density
bonus project.

8.  The affordable housing agreement shall include a description of remedies for breach of the
affordable housing agreement by either party. The City may identify tenants or qualified
purchasers as third party beneficiaries under the agreement.

C. The affordable housing agreement shall include any other provisions determined necessary by the City
Attorney to ensure implementation and compliance with the State Density Bonus Law and this Chapter.

17.29.060 - Implementation and enforcement.

A. No permit, license, subdivision map, or other approval or entitlement for a density bonus project shall
be issued, including without limitation a final inspection for occupancy, until all requirements
applicable to the density bonus project at such time pursuant to this Chapter have been satisfied.

1. Except where authorized by the approved affordable housing plan pursuant to Section 17.29.040,
no building permit shall be issued for any market rate unit until the permittee has obtained permits
for target units sufficient to meet the requirements of Section 17.29.030 of this Chapter, and, if the
project includes inclusionary housing units pursuant to Chapter 17.31 of this Code. No final
inspection for occupancy for any market-rate unit shall be completed until the permittee has
constructed the target units required by Section 17.29.030 of this Chapter, unless so authorized in
the approved affordable housing plan.

2. Thetime requirements set forth in this Section for issuance of building permits for market-rate units
and for final inspections for occupancy for market-rate units may be modified to accommodate
phasing schedules, model variations, or other factors in a density bonus project within the
submitted affordable housing plan pursuant to Sections 17.29.030 of this Chapter, if the City
determines this will provide greater public benefit and an affordable housing agreement pursuant
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to Section 17.29.050 of this Chapter has been approved by the decision making body for the first
approval for the density bonus project.

B. Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for a density
bonus project.

C. The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
target units, by civil action and any other proceeding or method permitted by law.

D. The City Manager is authorized to execute any agreement and any related documents following
approval such agreement by the Community Development Director and the City Attorney.

E. Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any applicant
or owner from the requirements of this Chapter.

F. The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the City
from any other remedy or relief to which it otherwise would be entitled under law or equity.

G. Any target unit that is sold or rented in violation of the affordability requirements established in the
approved affordable housing agreement or resale restriction agreement shall be replaced at a one-to-
one ratio. The means of replacement shall be wholly subject to the discretion of the City Manager

H. A request for a minor modification of an approved affordable housing plan may be granted by the
community development director if the modification is substantially in compliance with the original
affordable housing plan and conditions of approval for the density bonus project. A minor modification
is technical in nature, as opposed to substantive or material. Substantive or material changes to the
affordable housing plan shall be processed in the same manner as the original plan.

I.  The City shall prepare guidelines to further implement this ordinance. These guidelines shall include,
but are not limited to, the following:

1. The form and contents of the affordable housing agreement and any resale restriction, including
provisions for successors in interest and other ownership transfers for for-sale target units;

2. The form and contents of the final marketing plan and resident selection process;
3. Procedures for setting rents and sales prices for the target units;

4. Procedures for qualifying tenant households and prospective purchaser households of target units,
including any preferences;

5. Compliance and monitoring procedures to assure that affordability restrictions are maintained,;
6. Resale and subordination procedures for for-sale target units;

7. The establishment of any fees to recoup the City’s costs for the ongoing administration and
monitoring of the affordability provisions of the target units, except where prohibited by State
law.
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SECTION 2: Chapter 17.31 of the Municipal Code is amended in its entirety to read as
follows:

Chapter 17.31 - INCLUSIONARY HOUSING

Sections:

17.31.010  Basis and purposes.

17.31.020  Definitions.

17.31.030  Inclusionary requirement.

17.31.040  Inclusionary housing incentives.

17.31.050  Alternatives to constructing inclusionary units.

17.31.060  Affordable housing plan for inclusionary units.

17.31.070  Adjustment or reduction of inclusionary housing requirement.
17.31.080  Affordable housing agreement

17.31.090  Implementation and enforcement.

17.31.010 - Basis and purposes.

A

Rental and owner-occupied housing in the City has become steadily more expensive. Housing costs
have gone up faster than incomes for many groups in the community.

Many persons who work in the City, who have grown up or have family ties in the City, who already
live in the City but must move due to increasing housing costs, or who wish to live in the City for other
reasons, cannot afford housing in the city.

Federal and state government programs do not provide nearly enough affordable housing opportunities
or subsidies to satisfy the housing needs of moderate, lower or very low income households.

Rising land prices have been a key factor in preventing development of new affordable housing. New
housing construction in the City which does not include inclusionary units aggravates the existing
shortage of affordable housing by absorbing the supply of available residential land. This reduces the
supply of land for affordable housing and increases the price of remaining residential land. Providing
the inclusionary units required by this Chapter will help to ensure that part of the City's remaining
developable land is used to provide affordable housing.

The City wishes to retain an economically balanced community, with housing available to very low
income, lower income and moderate income households. The City's general plan implements the
established policy of the State of California that each community should foster an adequate supply of
housing for households at all economic levels.

An economically balanced community is only possible if part of the new housing built in the City is
affordable to households with limited incomes. Requiring builders of new housing to include some
housing affordable to households at a range of incomes is fair, not only because new development
without inclusionary units contributes to the shortage of affordable housing, but also because zoning
and other ordinances concerning new housing in the City should be consistent with the community's
goal to foster an adequate supply of housing for households at all economic levels.

In enacting this Chapter it is also the intent of the City of Brisbane to implement the goals, objectives,
and policies of the City's general plan housing element, which encourages the provision of housing
affordable to a variety of household income levels, seniors, and persons with disabilities, and identifies
an inclusionary housing policy one method to encourage the development of affordable housing.
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17.31.020 - Definitions.

A

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the inclusionary housing requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as specified
in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

Approving Authority. The City decision-making body acting on an application for a housing
development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

City. The City of Brisbane or the Brishane Housing Authority.

City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or the
Board Members of the Brisbane Housing Authority.

City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of domestic
partnership with the California Secretary of State pursuant to Division 2.5, beginning with Section 297,
of the California Family Code and such registration was in full force and effect at the time of the transfer
or on the date of the transferor's death. A copy of the domestic partnership registration shall be provided
to the city upon request.

Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.

1. Inclusionary Unit. Dwelling unit within a housing development that is required by Section
17.31.030 of this Chapter to be rented at affordable rents or sold at an affordable ownership cost to
specified households. Inclusionary units may be considered target units as that term is defined in
Chapter 17.29 of this Code.

2. Market-Rate Unit. Any unit within a housing development that is not an inclusionary unit.

Eligible Household. A household whose household income qualifies the household for occupancy of
inclusionary units provided under this Chapter.

Eligible Purchaser. A household whose household income qualifies the household to purchase a for-
sale inclusionary unit, or a qualified non-profit housing corporation as such term is defined in Section
714.7 of the California Civil Code or successor provisions.

. First Approval. The first of the following approvals to occur with respect to an inclusionary housing

development: subdivision approval, housing development permit, building permit or any other permit
or approval under the Brisbane Municipal Code.

Household Income. Household income shall be the gross income of the household as calculated
pursuant to Title 25 California Code of Regulations, 86914, as amended, or its successor. The
household income categories addressed in this Chapter shall be defined as follows:
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1. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

2. Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3. Very Low Income Household. A very low income household shall be as defined by California
Health and Safety Code Section 50105, as may be amended over time.

O. Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as established by
Resolution of the City Council. For the purposes of this Chapter, “Housing Authority” shall have the
same meaning as “City.”

P. Inclusionary Housing Development. Any parcel map, subdivision map, use permit, building permit, or
other City approval which results in a net increase of at least five (5) or more primary dwelling units
and/or residential lots or combination thereof intended for sale or for rent. An inclusionary housing
development project may include, but is not limited to, new construction, conversion of existing
dwelling units to condominium ownership, creation of residential lots, conversion of an existing
nonresidential building to residential use, and the addition of primary dwelling units to an existing
multifamily dwelling. .

1. For-Sale Inclusionary Housing Development. An inclusionary housing development, or portion
thereof, where the dwelling units or lots are offered to the public for purchase.

2. Rental Inclusionary Housing Development. An inclusionary housing development, or portion
thereof, comprised of dwelling units which are intended to be rented, or are actually offered for
rent, to tenants upon completion, whether or not a condominium or subdivision map is recorded as
part of the housing development.

Q. Resale restriction agreement. An agreement, covenant, deed of trust, or other document, approved by
the City Council, which is executed by the property owner and recorded against each inclusionary unit
to insure that such unit remains affordable for the applicable term.

17.31.030 - Inclusionary requirement.

A. Applicability. The inclusionary requirements established in this section shall apply to all inclusionary
housing development projects with five (5) or more primary dwelling units or residential lots, except
for the following:

1. Housing development projects that are developed pursuant to the terms of a development
agreement, provided that such housing development projects shall comply with any affordable
housing requirements included in the development agreement.

2. Housing development tentative maps or vesting tentative maps exempted by Government Code
Section 66474.2 or 66498.1, provided that such maps shall comply with any predecessor
ordinance in effect on the date the application for the map was deemed complete.

B. Inclusionary Requirements. Unless an alternative is elected pursuant to Section 17.31.050 of this
Chapter, the following inclusionary requirements shall apply to for-sale and rental housing
development projects:

1. For-sale Developments. A for-sale inclusionary housing development shall provide the following
inclusionary lots or units:
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C.

a. A for-sale housing development with five (5) to ten (10) primary dwelling units or lots must
provide fifteen percent (15%) of the proposed units at affordable ownership costs for
moderate income households.

b. A for-sale housing development of eleven (11) or more primary dwelling units or lots must
provide ten percent (10%) of the units or lots at affordable ownership costs for moderate
income households and five percent (5%) of the units or lots at affordable ownership costs
for lower income households.

2. Rental Developments. A rental inclusionary housing development with five (5) or more primary
dwelling units must provide fifteen percent (15%) of the units at affordable rents to very low
income households.

Calculation of Inclusionary Requirement. For purposes of calculating the number of inclusionary units
required by this section, any calculations resulting in fractional units of one-half or greater shall be
rounded to the next larger integer. If the calculation of the required total number of inclusionary units
results in a fraction of less than one-half, the fractional amount shall be provided to the City through
payment of an in-lieu fee established by the City Council. For density bonus projects per Chapter 17.29,
density bonus units shall not be counted when determining the minimum inclusionary housing
requirement.

Contemporaneous construction of five (5) or more primary dwelling units on a lot, or on contiguous
lots for which there is evidence of common ownership or control, even though not covered by the same
City land use approval, shall also be considered a single housing development. Construction shall be
considered contemporaneous if any building permits are issued within five (5) years following the date
of completion of any earlier construction.

If an inclusionary housing development requests a density bonus pursuant to Chapter 17.29 of this Title,
inclusionary units may be considered target units for purposes of qualifying for a density bonus only if
such inclusionary units meet all of the applicable requirements for target units in Chapter 17.29 of this
Title and State Density Bonus Law.

17.31.040 - Inclusionary housing incentives.

The following incentives shall apply to all inclusionary housing developments that provide one or more
inclusionary units in accordance with the provisions of this Chapter:

A

Single-family detached inclusionary units may be constructed on smaller lots than the market-rate units
in the same housing development, but the lots may be no smaller than the minimum standard for the
applicable zoning district, except as may be modified by an eligible density bonus request pursuant to
Chapter 17.29 of this Title or other provisions of this Municipal Code that address reduction of
minimum lot sizes.

The square footage of the inclusionary units should be comparable to the market-rate units in the same
residential development. However, at the discretion of the Community Development Director, smaller
units may be provided, as long as the total inclusionary square footage provided remains comparable,
yielding additional units.

Inclusionary units may have different finishes and features than market-rate units, including but not
limited to interior finishes, fixtures, or appliances, than market-rate units in the same residential
development, as long as the finishes and features are durable and of good quality, as determined by the
Community Development Director.
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17.31.050 - Alternatives to constructing inclusionary units

A. An applicant for a rental inclusionary housing development, or an applicant for a for-sale inclusionary
housing development of fifteen or fewer primary dwellings or lots may, at the sole discretion of the
applicant, elect to pay an in-lieu fee as established by resolution of the City Council, for each required
inclusionary unit to the Brisbane Housing Authority’s Low and Moderate Income Housing Fund,
instead of constructing the inclusionary units within the residential development. The in-lieu fee shall
be paid prior to issuance of the building permit, unless applicable State law requires an different
payment timing.

B. An applicant for a rental or for-sale housing development may request City Council approval of one or
more of the following as an alternative to constructing the inclusionary units within the housing
development or paying an in-lieu fee, which request shall be described within the affordable housing
plan for inclusionary units prepared pursuant to Section 17.31.060 of this Chapter. City Council
approval of such a request shall be based on findings that 1) the outcome for the City is superior in
terms of the number and affordability of affordable units that would be created, or 2) construction of
the required inclusionary units within the market-rate development would be infeasible or present
unreasonable hardship in light of such factors as project size, site constraints, market competition, price
and product type disparity, applicant capability, and financial subsidies available. Evidence must be
submitted with the affordable housing plan required by Section 17.31.060 of this Chapter.

1. Off-Site Construction. The applicant may request to construct some or all of the inclusionary units
at a location within the City outside of the housing development site. Off-site construction
alternatives include alternatives where parcelization of the subject property is required to create a
separate parcel. Off-site inclusionary units shall be located on sites that are compatible with
adjacent land uses, appropriately zoned for the intended residential development, and are in
proximity to or will provide access to employment opportunities, urban services, major roads or
other public transit facilities.

2. Off-Site Preservation. The applicant may request to create inclusionary units off-site through the
purchase and conversion of existing market-rate units to affordable units, either by the applicant or
by a not-for-profit entity. The total square footage must, at minimum, equal the square footage that
would have been expected on-site, at affordability levels that meet or exceed the on-site
requirements. The off-site units must be purchased prior to the building permit for the inclusionary
housing development. The off-site preservation option must be approved by the City Council, and
the Community Development Director may set requirements related to the rehabilitation and
condition of the property and the protection and/or temporary relocation of existing tenants.

3. Dedication of Land. The applicant may dedicate land within the City that is suitable for affordable
housing development to the City or to the designee of the City.. The value of the land shall be not
less than the sum of the in-lieu fee that would be due under Section 17.31.050 of this Chapter. The
valuation of any land offered in-lieu shall be determined by an appraisal made by an appraiser
mutually agreed upon by the City and the applicant. Costs associated with the appraisal shall be
borne by the applicant. The timing of the land dedication shall be at or before the first approval of
the inclusionary housing development. Factors considered by the Council may include but are not
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limited to general location, access to transit, buildability, current zoning, and the number of units
that could be built at the location.

Funding of Affordable or Special Needs Housing Project. The applicant may make a contribution
to a special needs housing project or facility (shelter, transitional housing, or similar) in the City in
an amount equivalent to the in-lieu fee payment due under subsection A of this Section 17.31.050.
The contribution must be made prior to receipt of the building permit for the inclusionary housing
development.

In-Lieu Fee for Certain For-Sale Developments. An applicant for a for-sale inclusionary housing
development of more than fifteen primary dwelling units or lots may request Council approval to
pay an in-lieu fee payment rather than construct affordable units with the project.

17.31.060 - Affordable housing plan for inclusionary units.

A

An affordable housing plan for inclusionary units shall be submitted as part of the application for first
approval of any inclusionary housing development, except where payment of an in-lieu fee is elected
by the applicant pursuant to Section 17.31.050.A of this Chapter. No application for a first approval
may be deemed complete unless an affordable housing plan, if required, is submitted conforming to
the provisions of this Chapter.

If the applicant has requested a density bonus pursuant to Chapter 17.29 of this Code, the affordable
housing plan required under this Section shall be combined with the affordable housing plan for target
units required pursuant to Section 17.29.040 of this Code.

The affordable housing plan for inclusionary units shall include the following information:

1.  For housing developments proposing to construct the inclusionary units within the
development, the affordable housing plan shall specify, at the same level of detail as the
application for the housing development:

a. The number, type, tenure, household income categories, number of bedrooms and baths,
approximate location, size, and design (including finishes and features) of all inclusionary
units;

b. Construction phasing of inclusionary units in relation to market-rate units and overall
construction schedule. If the developer proposes to construct the inclusionary units in
separate phases from the market-rate unit construction, the affordable housing plan shall
specify the security to be provided to the City to ensure that the inclusionary units will be
constructed, and explain how the proposed phasing would provide greater public benefit
than providing the inclusionary units concurrently with the market-rate units;

c. Preliminary marketing plan indicating general approach to marketing inclusionary units.
The final marketing plan may be deferred to prior to first building permit issuance, subject
to Community Development Director approval, including the manner in which
inclusionary units will be offered to the public in a nondiscriminatory and equitable manner
and the method of marketing inclusionary units after initial occupancy is secured;

d. A financing mechanism, the particulars and the amount of which shall be determined by
the City at the time the affordable housing plan is approved, to cover the City’s costs for
the on-going administration and monitoring of the affordability provisions applicable to
the inclusionary units, except where prohibited by State law.

2. If an applicant requests City Council approval of alternatives to constructing the inclusionary

units within a housing development pursuant to subsection 17.31.050.B of this Chapter, the
affordable housing plan shall describe the requested alternatives.
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3. If the applicant requests use of different finishes and features than market-rate units as addressed
in Section 17.31.040, the affordable housing plan shall describe the request.

D. The affordable housing plan for inclusionary units shall be reviewed simultaneously with any other
permit applications associated with the first approval for the inclusionary housing development.

17.31.070 — Adjustment or reduction of inclusionary housing requirement.

A. An applicant may request City Council approval of an adjustment or reduction of the inclusionary
housing requirements of this Chapter if an applicant demonstrates that the requested adjustment or
reduction would better implement the goals, objectives, and policies of the City's general plan
housing element, which encourages the provision of housing affordable to a variety of household
income levels, seniors, and persons with disabilities. The City Council, in its sole discretion, will
determine whether to approve the applicant’s request based on the City’s progress in meeting its
housing goals, objectives, and policies at the time the request is made.

B. Any request for an adjustment or reduction under this section shall be submitted concurrently with the
affordable housing plan required by Section 17.31.060 of this Chapter. The request for a reduction or
adjustment shall set forth in detail the factual basis for the adjustment or reduction.

17.31.080 - Affordable housing agreement.

A. Applicability. Recordation of an affordable housing agreement shall be made a condition of the first
approval for all inclusionary housing developments. The affordable housing agreement shall be
recorded prior to, or concurrently with, the final or parcel map, or, where the inclusionary housing
development does not require a map, prior to issuance of a building permit for any structure in the
inclusionary housing development. The affordable housing agreement shall run with the land and bind
all future owners and successors in interest.

B. The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1. All information provided in the affordable housing plan pursuant to Sections 17.31.060 of this
Chapter.

2. The household income categories of the inclusionary units, consistent with the requirements of
Section 17.31.030 of this Chapter or any alternative requirements pursuant to Section 17.31.050 of
this Chapter.

3. Continued affordability of the inclusionary units, as follows:

a. For-Sale Inclusionary Units. The affordable housing agreement shall require that a resale
restriction agreement, in a form approved by the City, be recorded against each for-sale
inclusionary unit when the unit is first transferred to an eligible purchaser. The resale
restriction agreement shall provide that inclusionary units in for-sale housing developments
shall remain affordable in perpetuity and that the affordability provisions be applicable to any
subsequent transferees or successors in interest.

The resale restriction agreement shall also provide that the for-sale inclusionary unit shall not
be rented.

b. Rental Inclusionary Units. The affordable housing agreement shall be recorded against each
inclusionary housing development containing rental units to ensure that the inclusionary units
remain affordable in perpetuity.
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Rental inclusionary units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale inclusionary units and the requirements
of subparagraph a of paragraph 3 of subsection B of this Section shall apply.

The affordable housing agreement shall specify that no household shall be permitted to begin
occupancy of an inclusionary unit unless the City or the City’s designee has approved the
household's eligibility.

Affordable housing agreements for inclusionary housing developments intended to be occupied
by households with one or more members who are sixty-two (62) years of age or older shall
provide that dwelling units in the residential development shall be occupied by persons eligible
to reside in such a project.

The affordable housing agreement shall include provisions requiring maintenance of records
to demonstrate compliance with this Chapter.

The affordable housing agreement shall include a description of remedies for breach of the
agreement by either party. The City may identify tenant households or qualified purchaser
households as third party beneficiaries under the agreement.

D. The affordable housing agreement shall include any other provisions determined necessary by the City
Attorney to ensure implementation and compliance with this Chapter.

17.31.090 - Implementation and enforcement.

A. The City shall prepare guidelines to further implement this ordinance. These guidelines shall include,
but are not limited to, the following:

1. The form and contents of the affordable housing agreement and any resale restriction, including

N

provisions for successors in interest and other ownership transfers;
The form and contents of the final marketing plan and resident selection process;
Procedures for setting rents and sales prices for the inclusionary units;

Procedures for qualifying tenant households and prospective purchaser households of inclusionary
units, including any preferences;

Compliance and monitoring procedures to assure that affordability restrictions are maintained;
Resale and subordination procedures for inclusionary for-sale units;

The establishment of any fees to recoup the City’s costs for the ongoing administration and
monitoring of the affordability provisions of the inclusionary units, except where prohibited by
State law.

B. No permit, license, subdivision map, or other approval or entitlement for an inclusionary housing
development shall be issued, including without limitation a final inspection for occupancy, until all
requirements applicable to the inclusionary housing development at such time pursuant to this Chapter
have been satisfied.

1.

No building permit shall be issued for any market-rate unit until the permittee has obtained
permits for inclusionary units sufficient to meet the requirements of Section 17.31.030 of this
Chapter, and, if a density bonus has been requested pursuant to Chapter 17.29, Section 17.29.030
of this Code. No final inspection for occupancy for any market-rate unit shall be completed until
or simultaneously with construction of the inclusionary units required by Section 17.31.030 of
this Chapter.
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2. The time requirements set forth in this Section for issuance of building permits for market-rate
units and for final inspections for occupancy for market-rate units may be modified to
accommodate phasing schedules, model variations, or other factors in an inclusionary housing
development within the submitted affordable housing plan pursuant to Sections 17.31.060 of this
Chapter, if the City determines this will provide greater public benefit and an affordable housing
agreement pursuant to Section 17.31.080 of this Chapter has been accepted by the community
development director.

C. Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for an
inclusionary housing development and any subsequent approvals.

D. The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
inclusionary units, by civil action and any other proceeding or method permitted by law.

E. The City Manager is authorized to execute the resale restriction agreement and any related documents
following approval by the Community Development Director and the City Attorney.

F. Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any
applicant or owner from the requirements of this Chapter.

G. The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the City
from any other remedy or relief to which it otherwise would be entitled under law or equity.

SECTION 3: Where a use permit, design permit or variance approval has been issued through
final action by the City prior to the effective date of this Ordinance, or where such planning permit
approval is not required and a complete building permit application has been submitted prior to
the effective date of this Ordinance, the holder of such use permit, design permit or variance
approval or complete building permit application may proceed to construct the improvements or
establish the use authorized by such permit or approval and the same shall be exempted from any
conflicting regulations that may be contained in this Ordinance.

SECTION 4: If any section, subsection, sentence, clause or phrase of this Ordinance is for any
reason held by a court of competent jurisdiction to be invalid or unconstitutional, such decision
shall not affect the validity of the remaining portions of this Ordinance. The City Council of the
City of Brisbane hereby declares that it would have passed this Ordinance and each section,
subsection, sentence, clause and phrase thereof, irrespective of the fact that one or more sections,
subsections, sentences, clauses or phrases may be held invalid or unconstitutional.

SECTION 5: This Ordinance shall be in full force and effect thirty days after its passage and
adoption.

* * *

The above and foregoing Ordinance was regularly introduced and after the waiting time
required by law, was thereafter passed and adopted at a regular meeting of the City Council of the
City of Brisbane held on the day of , 2025, by the following
vote:

AYES:
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NOES:
ABSENT:
ABSTAIN:

ATTEST:

City Clerk

APPROVED AS TO FORM:

City Attorney

ATTACHMENT 1

MAYOR
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RESOLUTION NO. 2025-RZ-01

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF BRISBANE
RECOMMENDING THAT THE CITY COUNCIL OF THE CITY OF BRISBANE ADOPT
AN ORDINANCE TO AMEND THE ZONING ORDINANCE BY ADDING
NEW CHAPTER 17.29 AND AMENDING CHAPTER 17.31 OF
THE BRISBANE MUNICIPAL CODE
CONCERNING DENSITY BONUS AND
INCLUSIONARY HOUSING REQUIREMENTS

WHEREAS, the City adopted an inclusionary housing and density bonus ordinance in
20009, such ordinance being located in Chapter 17.31 of the Brisbane Municipal Code, and that
ordinance sets forth inclusionary requirements for rental and for-sale housing projects of six
units or more and establishes procedures to implement the State density bonus program for
projects of five or more units; and

WHEREAS, in April of 2019, the Planning Commission adopted Resolution RZ-5-18 ,
recommending adoption of zoning text amendments to update the Density Bonus and
Inclusionary Housing Ordinance, Chapter 17.31 of the Brisbane Municipal Code, following
several study sessions and workshops and pursuant to programs contained in the adopted the
2015-2022 Housing Element and to comply with updates to governing State laws; and

WHEREAS, since April 2019, Council consideration of the ordinance was put on hold
due to an evolving regulatory environment at the State level, the 2023-2031 Housing Element
process, and efforts to create an Affordable Housing Strategic Plan which included an evaluation
of the draft 2019 ordinance’s inclusionary housing provisions; and

WHEREAS, the City’s adopted, certified 2023-2031 Housing Element of the General
Plan contains the programs requiring additional revisions and updates to the City’s density bonus
and inclusionary housing ordinance, including Program 2.C.1, Program 2.E.4, Program 4.A.11,
that weren’t captured in the draft 2019 ordinance; and

WHEREAS, the City’s Affordable Housing Strategic Plan, accepted by the City Council
in November 2023, provided an evaluation of the draft inclusionary housing ordinance and made
recommendations for the Planning Commission and City Council to consider in a revised draft
ordinance to provide more alternatives and incentives for both rental and for-sale project
developers, which analysis is contained in Appendix B to the Affordable Housing Strategic Plan;
and

WHEREAS, the Planning Commission considered additional revisions and updates to the
draft 2019 ordinance at workshops held on September 26, 2024 and November 14, 2024 pursuant
to the 2023-2031 Housing Element, Affordable Housing Strategic Plan, and updates to State law
since 2019; and

WHEREAS, on February 27, 2025, the Planning Commission held a public hearing on
the attached ordinance (Exhibit A), publicly noticed in compliance with Brisbane Municipal
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Code Chapters 1.12 and 17.54, at which time any person interested in the matter was given an
opportunity to be heard; and

WHEREAS, the attached ordinance (Exhibit A) implements the requirements of the
2023-2031 Housing Element and the recommendations of the Affordable Housing Strategic Plan
and updates to State law ; and

WHEREAS, adoption of the attached proposed zoning text amendments can be seen with
certainty to have no possibility of significant effect on the environment, the activity is not subject
to the California Environmental Quality Act per State CEQA Guidelines Section 15061 (b)(3); and

NOW, THEREFORE, based upon the evidence presented, both written and oral, the
Planning Commission of the City of Brisbane hereby RECOMMENDS that the City Council adopt
the attached ordinance.

AYES: Funke, Gooding, Lau, Patel, Sayasane
NOES: None
ABSENT: None (\/\
Alex Lau
Chairperson
ATTEST:
Qotion Sivtecks

John Séiecki, Community Development Director
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Proposed Fees: Inclusionary Housing and Density Bonus Ordinance Update

Fee Land Use Type Amount
In-Lieu Fee Rental 5+ units $378,346 per unit or fraction
thereof*
For Sale, 5-10 units $236,558 per unit/lot or
fraction thereof*
For Sale, 11 + units $265,717 per unit/lot or

fraction thereof*

Administrative Fees

Review of Eligibility for Rental $125 per application
BMR Unit applicant

(Developer)

Annual monitoring fee Rental $150 per unit
(Developer/Property

Management)

Fine for failure to provide | For-Sale; any size $1000 (after 90 days)
documentation for $1000 additional for every
homeowner monitoring 30 days
(Homeowner)

BMR Homeowner For-Sale; any size $125 per request
Subordination Request

(Homeowner)

* For projects for which application of the inclusionary requirement results in a fractional
unit less than 0.5, an in-lieu fee shall be assessed as an equivalent fraction of the fee
charged for a whole unit.
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ATTACHMENT 5

PLANNING COMMISSION AGENDA REPORT
Meeting Date: February 27, 2025

From: Julia Ayres, Principal Planner

Subject: Zoning Text Amendment 2025-RZ-01; Updates to density
bonus and inclusionary housing ordinance

REQUEST

Zoning text amendment to modify the City's density bonus and inclusionary housing ordinance (BMC Ch.
17.31) to comply with current State law, and implement related programs in the 2023-2031 Housing
Element, including:

- Program 2.C.1: Amend the density bonus ordinance to:

o Allow greater density bonus and/or incentives to housing developments that provide housing
units designed and dedicated for use by large families with low- to extremely low- incomes.

o Be consistent with Government Code Sections 65915(a) and (g).

o Grant a proportionately lower density bonus and/or incentives for affordable housing projects
that do not qualify under Government Code Section 65915 due to their small size or other
limitations.

o Grant a density bonus and/or other incentives greater than required for projects that meet or
exceed the qualifications for a density bonus.

- 2.E.4: Update the Inclusionary Housing Ordinance to comply with current State law and consider in-
lieu fee alternatives for for-sale developments that may provide additional affordable housing
revenue to the City.

- 4.A.11: Amend inclusionary housing ordinance to extend timeframe of affordability covenants on
new affordable housing development

RECOMMENDATION

Recommend City Council approval of the draft zoning text amendment to amend the City’s density
bonus and inclusionary housing ordinance to comply with current State law and implement the City’s
2023-2031 Housing Element.

ENVIRONMENTAL DETERMINATION

The proposed adoption of the zoning text amendment to modify the City’s existing density bonus and
inclusionary housing ordinance (BMC Ch. 17.31) is exempt from CEQA pursuant to CEQA Guidelines
§15061(b)(3) because it involves adoption of policies and programs that would not cause a significant
effect on the environment.

APPLICABLE CODE SECTIONS

The City’s existing density bonus and inclusionary housing ordinance is located in Chapter 17.31 of the
Brisbane Municipal Code. State density bonus law is located in Government Code Sections 65915-65918.
Other State regulations impacting inclusionary housing regulations are located in Government Code
Section 65850. The Housing Accountability Act is located in Government Code Section 65589.5.
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ANALYSIS AND FINDINGS
Background

In the fall of 2024, the Planning Commission held two workshops on the proposed updates to the
density bonus and inclusionary housing ordinance. Those workshop agenda reports are attached for
reference and provide detailed background on the State law context, the Planning Commission’s prior
study in 2018 and 2019 of the ordinance update, which are summarized below.

State Law Context

California planning and zoning law authorizes cities and counties to adopt ordinances that require
residential developments to include a certain percentage of units affordable to moderate and low
income households. These types of regulatory requirements are commonly referred to as “inclusionary
zoning.” Additionally, since the 1970’s, California planning law has mandated a “density bonus” program
that allows housing developers to achieve greater residential densities than would otherwise be allowed
by the applicable zoning ordinance, and diverge from other zoning requirements such as height or
parking, in exchange for providing affordable housing units or housing dedicated to special needs groups
such as seniors and disabled persons. In adopting ordinances to implement the State density bonus
program, cities can adopt regulations that go above and beyond the State provisions, but cannot adopt
regulations that limit what State density bonus law allows.

City Ordinance

The City adopted an inclusionary housing and density bonus ordinance in 2009 (BMC Chapter 17.31;
Attachment 6). The ordinance sets forth inclusionary requirements for rental and for-sale housing
projects of six units or more. The ordinance also sets forth the City’s procedures to implement the State
density bonus program, which is available for projects of at least five or more units.

2019 Update to City Ordinance

Following adoption of the 2015-2022 Housing Element and new State laws impacting inclusionary zoning
and density bonus regulations, in 2018 and 2019 the Planning Commission studied updates to the City
ordinance. The Commission recommended Council approval of a draft ordinance (“the 2019 draft
ordinance) at a public hearing in April 2019. The April 11, 2019 agenda report is included in Attachment
7; Resolution RZ-5-18 is attached in Attachment 8. The 2019 draft ordinance is also summarized in the
September 26, 2024 workshop agenda report (Attachment ).

2019-Present

Since April 2019, Council consideration of the ordinance was put on hold due to an evolving regulatory
environment at the State level, the 2023-2031 Housing Element process, and efforts to create an
Affordable Housing Strategic Plan which included an evaluation of the draft ordinance’s inclusionary
housing provisions. The Planning Commission hosted two workshops in the fall of 2024 to review and
update the draft ordinance in the context of the new 2023-2031 Housing Element, the 2024 Affordable
Housing Strategic Plan, and current State law context. The Commission considered and gave direction
regarding staff’s suggested revisions to the ordinance which are summarized in the Discussion below.
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Discussion and Analysis

Proposed Revisions to the Draft Ordinance

The attached draft revised ordinance (Attachments 1 and 2; clean and redlined versions, respectively)
applies the Commission’s recommendations made at the September 26 and November 14, 2024
workshops to:

e Extend all alternatives to on-site construction of inclusionary units available to rental housing
developments in the draft ordinance to for-sale developments;
e Allow for-sale developments to provide required inclusionary units as accessory dwelling units.

These revisions were discussed in detail by the Commission at the fall workshops and are not discussed
further in this report. Staff does not recommend moving forward with on-site clustering of inclusionary
units in separate buildings at this time, as the off-site construction alternative can encompass this design
alternative.

Minor revisions to the ordinance include updates to the Definitions sections of each ordinance to
comply with current State law or make elements of the ordinances more clear and internally consistent.

Substantive items the Planning Commission did not address at the previous workshops that arose from
City staff review are discussed in detail below.

Density Bonus Ordinance (Proposed BMC Ch. 17.29)
e Section 17.29.030: Revisions to clarify administrative procedures for density bonus requests.

The revised draft ordinance proposes updates to this section which establishes the grounds under which
an applicant may make a request for a density bonus, incentive or concession, waiver of development
standard, or parking modification and the grounds under which the City can reject such a request per
Government Code sections 65915(d) and 65915(e).

Revisions to this section also include deletion of two provisions that were redundant of State density
bonus law related to the circumstances under which a developer may request a lesser density bonus
than the project is entitled to, and the obligation of the City to approve incentives and concessions,
waivers of development standards, and parking modifications are granted when there is no maximum
residential density applicable to a site. (Government Code Sections 65915(f)) Eliminating provisions of
the draft ordinance which restate State law will minimize changes necessary to the City’s ordinance
if/when State density bonus law changes.

Revisions to this section also include clarifications to the decision-making body acting on a density bonus
request, as appropriate to the permit applicable to the density bonus project (e.g., Housing
Development Permits pursuant to Chapter 17.45 of the BMC are reviewed by the Zoning Administrator).
These revisions are required to conform to Housing Accountability Act requirements which prohibit
application of discretionary review to housing development projects that meet objective standards.
Under the HAA, projects that request a density bonus and/or incentives, concessions, development
standard waivers or parking modifications cannot be considered to not conform to whatever
development standards may be waived or modified as part of the request.
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Finally, revisions to this section include addition of a policy to allow a developer of a density bonus
project to request one additional incentive or concession if the density bonus project includes family-
sized target units (units with three or more bedrooms) designed and dedicated for use by low- to
extremely low-income households. This is pursuant to 2023-2031 Housing Element program 2.C.1.

e Section 17.29.040: New section for density bonus application processing procedures to comply
with State density bonus law.

The 2019 draft ordinance did not provide clear application processing procedures for density bonus
applications as required by State density bonus law (Government Code Section 65915(a)(3)). This new
section provides clear application submittal requirements in compliance with State density bonus law,
including the affordable housing plan submittal requirements previously located in the affordable
housing plan section of the ordinance.

The affordable housing plan requirements have also been adjusted to better comply with fair housing
laws pertaining to marketing plans, and to eliminate the requirement for the plan to include methods to
verify tenant/homebuyer incomes and procedures for qualifying tenant/homebuyers for units. Staff is
proposing that the City establish citywide income verification and qualification procedures housed
within implementation guidelines, not the ordinance itself.

e Section 17.29.040 — Deleted section regarding affordable housing plans for density bonus
projects.

This section has been deleted. Its components have been inserted into Section 17.29.040 (timing of
affordable housing plan approval and the decision-making body, affordable housing plan submittal
requirements) and Section 17.29.060 (minor modifications to affordable housing plans by the
Community Development Director).

e Section 17.29.050- Affordable housing agreements for density bonus projects.

This section has been modified to extend the affordability term for rental target units from 55 years
(minimum term required in State Density Bonus law) to in perpetuity. This aligns the affordability term
of target units provided to qualify for a density bonus with the term for rental inclusionary units
required in Chapter 17.31. Without this adjustment, a development that provides target density bonus
units beyond the inclusionary ordinance’s requirements could have affordable units with different
affordability terms, which would make management difficult. The current ordinance applies the same
affordability terms to density bonus target units and inclusionary units so this change would maintain
consistency with the City’s current practice.

Other minor revisions include pulling out definitions of terms and conditions under which properties
may be transferred to successors in interest, which will be placed into the implementation guidelines
referenced previously as certain provisions will be subject to and superseded by State density bonus
law. Also eliminated are references to preferences to any households on a city-maintained waiting list
for affordable housing. The city does not currently maintain such a waiting list, and there are fair
housing concerns generally in using local preferences that must be carefully considered.

e Section 17.29.060- Implementation and enforcement
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This section has minor amendments proposed to comply with Housing Element Program 3.A.5 regarding
one-to-one replacement of units rented or sold in violation of the affordable housing agreement, and to
include provisions for minor modifications to approved affordable housing plans pulled from previous
Section 17.29.040 (proposed for deletion as described above). Finally, reference to preparation of
implementing guidelines and the general scope of topics addressed in the guidelines is added to this
section.

Inclusionary Housing Ordinance (Revised BMC Chapter 17.31)
e 17.31.030 - Inclusionary requirement

This Section has been modified to add a requirement for payment of an in-lieu fee for fractional
inclusionary requirements that cannot be rounded up to the nearest whole integer. It also contains
minor revisions to reference the alternatives established for all projects in the subsequent Section
17.31.040. Finally, the section has been revised to add clarifying language of what circumstances
inclusionary units may be considered as target units under the density bonus ordinance.

e 17.31.040- Inclusionary housing incentives.

This Section has been revised to add back (from the 2009 the ability for for-sale developments to
propose accessory dwelling units (ADUs) to meet inclusionary housing requirements, and reference that
such units may be rented or sold should the City choose to amend its ADU ordinance to allow separate
sale of ADUs. The Commission had indicated interest in allowing affordable ADUs to be sold and staff
anticipates bringing this back as part of a comprehensive update to the ADU ordinance later this year.
The incentive allowing inclusionary units to be smaller than market-rate units also has been modified to
require that the overall square footage of inclusionary units be comparable to the size of market-rate
units, which may yield additional affordable units. The Commission discussed this with staff and voiced
interest in bringing it forward at the fall 2024 workshops.

e Section 17.31.050- Alternatives to constructing inclusionary units

This Section has been revised to extend all alternatives to for-sale developments. Additional criteria for
City Council approval of certain alternatives was also provided. Individual alternatives are discussed
below:

o For-sale development in-lieu fee payment: The 2019 draft ordinance allowed rental
inclusionary projects (of any size) to opt to pay an in-lieu fee rather than build units on-site.
The revised ordinance extends this opt-in alternative to for-sale developments of 15 or
fewer lots/units. For-sale developments of 16 or more lots/units could request City Council
approval to pay an in-lieu fee. In determining the appropriate scale for-sale developments to
opt to pay an in-lieu fee without discretionary approval, staff considered the inclusionary
ordinances of other cities in the Peninsula, of which several require payment of in-lieu fees
(no on-site construction) for for-sale projects of 10-20 units/lots.

o Off-Site Construction: Clarifying language was added to state that clustering of inclusionary
units that would require future subdivisions would be considered under this alternative.

o Off-Site Preservation: This is a new alternative that would be subject to City Council
approval and would allow conversion of existing housing units in Brisbane to deed-restricted
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affordable units to meet the inclusionary housing requirement for a project, subject to
certain conditions.

o Land Dedication: This alternative was amended to add qualifying criteria and standards for
land dedication.

o Funding of Special Needs Project: This alternative was amended to clarify the timing at
which the project funding would be required.

e Section 17.31.060- Affordable Housing Plan

This Section was amended similarly to the requirements for affordable housing plans for density bonus
projects described above to better comply with fair housing laws pertaining to marketing plans, and to
eliminate the requirement for the plan to include methods to verify tenant/homebuyer incomes and
procedures for qualifying tenant/homebuyers for units. Staff is proposing that the City establish citywide
income verification and qualification procedures housed within implementation guidelines. Finally, this
Section was modified to eliminate redundant language regarding modified phasing of inclusionary vs.
market-rate units, which is addressed in Section 17.31.090.

e Section 17.31.070- Adjustment or reduction of inclusionary housing requirement.
No changes are proposed to this section.
e Section 17.31.080- Affordable housing agreement

This Section has been amended to clarify the affordability term for rental inclusionary units, which is in
perpetuity (same term as for for-sale units). Other minor revisions include removing certain terms and
definitions related to successors in interest that staff proposes to include in implementation guidelines.

e Section 17.31.090 — Implementation and enforcement

This Section has been modified to reference implementing guidelines similarly to the corresponding
Section in the Density Bonus ordinance detailed above.

Implementation

In considering the draft ordinance after the Planning Commission makes its recommendation, the City
Council will need to take separate action to adopt an lieu-fee pursuant to §17.31.050 of the revised draft
ordinance. The Council will have to make related policy decisions including setting the fee amount. Staff
has attached proposed in-lieu fee amounts based on previously completed nexus and feasibility studies
(2015), updated consistent with the increase in the Consumer Price Index (CPI; See Attachment 4).

As discussed at previous Commission study sessions and workshops, inclusionary housing in-lieu fees
must be programmed to support affordable housing opportunities, including new construction of
affordable housing, or other means to achieve the City’s housing goals (e.g., down payment loans for
low income households, accessory dwelling unit construction loans, etc.).

Housing Development Approvals for Density Bonus and Inclusionary Housing Projects

In 2022, the City adopted provisions for Housing Development Permits for housing developments of two
or more units to comply with the Housing Accountability Act, which limits the City’s discretionary power
to deny permits for housing developments that comply with objective standards. Projects of five or
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more units that do not require approval of a tentative map are processed via a Housing Development
Permit, which is reviewed and acted on by the Zoning Administrator.

Housing Development Permit procedures are codified in BMC Chapter 17.45. The Zoning Administrator
must notice property owners within 300 feet of the proposed project to inform them of the application,
describe the project in detail and analyze its consistency with all objective standards in the Brisbane
Municipal Code, and describe the Zoning Administrator’s proposed action to approve or deny the
application. If public comments objecting to staff's analysis of consistency with objective standards are
received, the Zoning Administrator must hold a public meeting to review the application and consistency
analysis at least 10 and up to 30 days prior notice to property owners within 300 feet of the property.

Consideration of any density bonus request, including incentives and concessions, waivers of
development standards, and parking modifications would be described in the public notice distributed
to adjacent property owners per the Housing Development Permit procedures. The Zoning
Administrator’s decision may be appealed to the Planning Commission. Please note that any project that
requires a subdivision would continue to be reviewed by the Planning Commission and/or City Council
depending on the subdivision type. Further, certain inclusionary housing incentives require City Council
approval as outlined in the draft Ordinance, and in that case the City Council would also be the hearing
body on the accompanying Housing Development Permit.

ATTACHMENTS
1. Resolution 2025-RZ-01 including the revised ordinance as Exhibit A
2. Redlined version of the draft revised ordinance
3. Preliminary Proposed In-Lieu Fee
4. September 26, 2024 Planning Commission workshop

a. Agenda report (hyperlink)
b. Minutes (hyperlink)

5. November 14, 2024 Planning Commission workshop
a. Agenda report (hyperlink)

b. Meeting video (hyperlink)
6. BMC Chapter 17.31 (hyperlink)

7. April 11, 2019 Planning Commission agenda report
8. Planning Commission Resolution RZ-5-18

JulivAyres 9«9@ Stveecke

Julia Ayres, Principal Planner Johnééwiecki, Community Development Director
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ATTACHMENT 5

RESOLUTION NO. 2025-RZ-01

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF BRISBANE
RECOMMENDING THAT THE CITY COUNCIL OF THE CITY OF BRISBANE ADOPT
AN ORDINANCE TO AMEND THE ZONING ORDINANCE BY ADDING
NEW CHAPTER 17.29 AND AMENDING CHAPTER 17.31 OF
THE BRISBANE MUNICIPAL CODE
CONCERNING DENSITY BONUS AND
INCLUSIONARY HOUSING REQUIREMENTS

WHEREAS, the City adopted an inclusionary housing and density bonus ordinance in
2009, such ordinance being located in Chapter 17.31 of the Brisbane Municipal Code, and that
ordinance sets forth inclusionary requirements for rental and for-sale housing projects of six
units or more and establishes procedures to implement the State density bonus program for
projects of five or more units; and

WHEREAS, in April of 2019, the Planning Commission adopted Resolution RZ-5-18 ,
recommending adoption of zoning text amendments to update the Density Bonus and
Inclusionary Housing Ordinance, Chapter 17.31 of the Brisbane Municipal Code, following
several study sessions and workshops and pursuant to programs contained in the adopted the
2015-2022 Housing Element and to comply with updates to governing State laws; and

WHEREAS, since April 2019, Council consideration of the ordinance was put on hold
due to an evolving regulatory environment at the State level, the 2023-2031 Housing Element
process, and efforts to create an Affordable Housing Strategic Plan which included an evaluation
of the draft 2019 ordinance’s inclusionary housing provisions; and

WHEREAS, the City’s adopted, certified 2023-2031 Housing Element of the General
Plan contains the programs requiring additional revisions and updates to the City’s density bonus
and inclusionary housing ordinance, including Program 2.C.1, Program 2.E.4, Program 4.A.11,
that weren’t captured in the draft 2019 ordinance; and

WHEREAS, the City’s Affordable Housing Strategic Plan, accepted by the City Council
in November 2023, provided an evaluation of the draft inclusionary housing ordinance and made
recommendations for the Planning Commission and City Council to consider in a revised draft
ordinance to provide more alternatives and incentives for both rental and for-sale project
developers, which analysis is contained in Appendix B to the Affordable Housing Strategic Plan;
and

WHEREAS, the Planning Commission considered additional revisions and updates to the
draft 2019 ordinance at workshops held on September 26, 2024 and November 14, 2024 pursuant
to the 2023-2031 Housing Element, Affordable Housing Strategic Plan, and updates to State law
since 2019; and
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WHEREAS, the attached ordinance (Exhibit A) implements the requirements of the
2023-2031 Housing Element and the recommendations of the Affordable Housing Strategic Plan
and updates to State law ; and

WHEREAS, adoption of the attached proposed zoning text amendments can be seen with
certainty to have no possibility of significant effect on the environment, the activity is not subject
to the California Environmental Quality Act per State CEQA Guidelines Section 15061 (b)(3); and

NOW, THEREFORE, based upon the evidence presented, both written and oral, the
Planning Commission of the City of Brisbane hereby RECOMMENDS that the City Council adopt
the attached ordinance.

AYES:
NOES:
ABSENT:

Chairperson

ATTEST:

John Swiecki, Community Development Director
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draft
ORDINANCE NO.

AN ORDINANCE OF THE CITY OF BRISBANE
ADDING NEW CHAPTER 17.29 AND AMENDING CHAPTER 17.31 OF
THE BRISBANE MUNICIPAL CODE
CONCERNING DENSITY BONUS AND
INCLUSIONARY HOUSING REQUIREMENTS

The City Council of the City of Brisbane hereby ordains as follows:

SECTION 1: A new Chapter 17.29 is added to the Municipal Code to read as follows:

Chapter 17.29 — DENSITY BONUSES

Sections:

17.29.010  Purposes of chapter.

17.29.020  Definitions.

17.29.030  Administration of Density Bonuses.
17.29.040  Application for a Density Bonus.
17.29.050  Affordable housing agreements.
17.29.060  Implementation and enforcement.

17.29.010 — Purposes of chapter.

A

The City of Brisbane enacts this chapter to implement the goals, objectives, and policies of the City's
general plan housing element relative to administering a density bonus program to encourage the
provision of housing affordable to a variety of household income levels, seniors, and persons with
disabilities.

This chapter is also intended to implement Sections 65915 through 65918 of the California
Government Code, or successor statutes and regulations, governing density bonuses and other
incentives required by such statutes or regulations.

17.29.020 - Definitions.

A

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the density bonus requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as specified
in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

Approving Authority. The City decision-making body acting on an application for a housing
development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

Base Density. Base density or maximum residential density shall be as defined in the State Density
Bonus law.

Child Care Facility. Child care facility shall have the same meaning as defined in the State Density
Bonus Law.
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G. City. The City of Brisbane or the Brisbane Housing Authority.

H. City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or the
Board Members of the Brisbane Housing Authority

I. City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

J. Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

K. Density Bonus. Density bonus shall be defined by State Density Bonus Law.

L. Density Bonus Project. Density bonus project shall mean any parcel map, subdivision map, housing
development permit, design permit, building permit, or other city approval which results in a net
increase of at least two (2) primary dwelling units and/or residential lots or combination thereof for
which a density bonus, incentive or concession, waiver or reduction of development standards, and/or
modification of parking standard is requested by the developer pursuant to State Density Bonus Law
and this Chapter. A density bonus project may include, but is not limited to, new construction,
conversion of existing dwelling units to condominium ownership, subdivision of land to create
additional residential lots, conversion of an existing nonresidential building to residential use, and the
addition of dwelling units to an existing multifamily dwelling. A density bonus project shall include
units or lots intended for sale or for rent.

1. For-Sale Density Bonus Project. A density bonus project that offers dwelling units or lots to the
public for purchase.

2. Rental Density Bonus Project. A density bonus project that offers dwelling units to be rented to
tenants upon occupancy, whether or not a condominium or subdivision map is recorded as part of
the project.

M. Development Standard. A development standard shall be as defined by the State Density Bonus Law,
provided, however, the term "development standard™ does not include any of the following:
1. The permitted uses of a site;
2. Any city fees;
3. Affordable housing requirements;
4

Building standards approved by the California Building Standards Commission as provided in
California Health and Safety Code Section 18901 et seq.; or

5. The requirements of Brisbane's Green Building Ordinance as set forth in Title 15, Chapter 15.80
of this Code.

N. Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of domestic
partnership with the California Secretary of State pursuant to Division 2.5, beginning with Section 297,
of the California Family Code and such registration was in full force and effect at the time of the transfer
or on the date of the transferor's death. A copy of the domestic partnership registration shall be provided
to the city upon request.

O. Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.
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1. Density Bonus Unit. Those dwelling units granted pursuant to a density bonus requested pursuant
to the provisions of this Chapter and State Density Bonus Law.

2. Market-Rate Unit. Any dwelling unit within a density bonus project that is not a target unit.

3. Target Unit. Any dwelling unit affordable to moderate and low income households within a density
bonus project that qualify the project for a density bonus.

P. Eligible Household. A household whose household income qualifies the household for occupancy of a
target uni.

Q. Eligible Purchaser. A household whose household income qualifies the household to purchase a for-
sale target unit, or a qualified non-profit housing corporation as such term is defined in Section 714.7
of the California Civil Code or successor statute.

R. First Approval. The first of the following approvals to occur with respect to a density bonus project:
subdivision approval, housing development permit, building permit or any other permit or approval
under the Brisbane Municipal Code.

S. Household Income. Household income shall be the gross income of the household as calculated
pursuant to Title 25 California Code of Regulations, 86914, as amended, or its successor. regulation
The household income categories addressed in this Chapter shall be defined as follows:

1. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

2. Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3. Very Low Income Household. A very low income household shall be as defined by California
Health and Safety Code Section 50105, as may be amended over time.

4. Extremely Low Income Household. An extremely low income household shall be as defined by
Section 50106 of the California Health and Safety Code or successor statute

T. Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as established by
Resolution of the City Council. For the purposes of this Chapter, “Housing Authority” shall have the
same meaning as “City.”

U. Incentives or Concessions. Incentives or concessions shall be as defined in the State Density Bonus
Law

V. Maximum Residential Density. Maximum residential density or base density shall be as defined in State
Density Bonus Law.

W. Modified Parking Standards. Modifications to the parking standards that would otherwise apply to an
density bonus project under Chapter 17.34 of this Code, as described in the State Density Bonus Law.

X. Resale Restriction Agreement. A resale restriction agreement shall mean an agreement, covenant, deed
of trust, or other document, approved by the City Council, which is executed by the property owner and
recorded against each target unit to insure that such unit remains affordable for the applicable term.

Y. Specific Adverse Impact. A "specific adverse impact” shall have the same meaning as the meaning
provided in the Government Code Section 65589.5, as may be amended from time to time, or successor
provisions.

Z. State Density Bonus Law. State Density Bonus Law shall mean Sections 65915 through 65918 of the
California Government Code, as may be amended from time to time, or successor statutes
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AA. Waiver or Reduction of Development Standard. Waiver or Reduction of Development Standard shall

be as defined in the State Density Bonus Law.

17.29.030 - Administration of Density Bonuses

A.

The City shall grant density bonuses, incentives and concessions, waivers or reductions in
development standards, and/or modified parking standards requested by applicants in accordance
with the provisions of the State Density Bonus Law and the procedures set forth in this Chapter.

1. The City may deny a request for incentives or concessions only as provided by the State Density
Bonus Law.

2. The City may deny a request for a waiver or reduction of a development standard only as provided
by the State Density Bonus Law.

A developer of a project containing between two (2) to four (4) dwelling units or lots may request
approval of a density bonus as shown in Table 17.29.030. The decision making body shall waive or
reduce any development standard that may preclude development of such a project as set forth in
section A of this Section 17.29.030.

Table 17.29.030

Zoning Residential low income Percentage Density Bonus
District Lot Size Density units Density Bonus Units

Maximum Total Units
Permitted Percentage including

R-2

4,950-7,499 sq ft | 2 units 50% 30% 3 units

R-3

4,950- 5,999 sq ft | 3 units 30% 15% 4 units

6,000- 7,499 sq ft | 4 units 50% 15% 5 units

A developer of a density bonus project that exceeds the qualifications for a density bonus per State
Density Bonus Law may request that the City grant one additional incentive or concession above the
maximum number prescribed by State Density Bonus Law, as applicable to the project.

A developer of a density bonus project may request one additional incentive or concession if the
density bonus project includes family-sized target units (units with three or more bedrooms) designed
and dedicated for use by low- to extremely low-income households.

Inclusionary units provided in compliance with Chapter 17.31 may be counted as target units for the
purposes of calculating a density bonus if they meet requirements for target units established under
State Density Bonus Law.

The decision making body for any density bonus project shall be the decision making body specified
for the first approval. The City Council shall be the decision-making body for any density bonus
projects that include requests of incentives or concessions or waivers of development standards that
otherwise require City Council approval under other Chapters of this Municipal Code.

Notwithstanding that an applicant may request direct financial assistance, including that for
purchasers of target units, which shall require approval of the City Council, nothing in this section
17.29.030 requires the City to provide direct financial incentives for the housing development,
including but not limited to providing to the applicant publicly owned land.

In accordance with the State Density Bonus Law, neither the granting of a concession or incentive,
waiver or reduction in development standards, nor the granting of a density bonus, shall be
interpreted, in and of itself, to require a general plan amendment, zoning change, or other
discretionary approval.
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17.29.040 — Application for a Density Bonus.

A

Application Processing. Applications for density bonuses, incentives, concessions, waivers or
reductions in development standards, and/or modifications of parking standards pursuant to the
State Density Bonus Law and this Chapter shall be processed in concert with and by the same
decision-making body, as any other planning entitlement applications that the density bonus project
may require., except where otherwise indicated in Section 17.29.030.

Contents of Application. Applications shall be filed with the Community Development Director on
such form as the Director shall prescribe. In addition to the submittal requirements for any other
planning entitlement applications or permit approvals the project requires, the application shall
include the following information and supporting materials:

1. Current title report(s) for all properties proposed for development, prepared within at least six
(6) months of application submittal.

2. A letter signed by the present owner(s) stating what density bonus, incentives and concessions,
waivers or modifications of development standards, and/or parking modification are being
requested from the City.

3. Inthe case of a condominium conversion request, such information required by Chapter 17.30
of this Title.

4. A statement describing whether the density bonus project is proposed on any property that has
one of the following conditions. If any of the below conditions exist on the property, the
application must identify how such units will be replaced in the density bonus project. Such
replacement units shall not be counted as target units when calculating the density bonus,
unless the density bonus project is 100% affordable.

a. Includes a parcel or parcels on which rental dwelling units are presently located that are
subject to a recorded covenant, ordinance, or law that restricts rents to levels affordable to
persons and families of lower or very low income or if rental dwelling units have been
vacated or demolished in the five-year period preceding the application that were at the
time subject to a recorded covenant, ordinance or law that restricted rents to levels
affordable to persons and families of very low or lower income;

b. Includes a parcel or parcels on which rental dwelling units have been subject to any other
form of rent or price control through a public agency’s exercise of its police power;

¢. Includes a parcel or parcels on which rental dwelling units are presently occupied by low
or very low income households.

5. A detailed vicinity map showing the project location and such details as the location of the
nearest commercial retail, transit stop, potential employment locations, park or recreation
facilities or other social or community service facilities.

6. A project data table showing the total number of dwelling units proposed on the site and off
site, as applicable, including the number of target units and density bonus units, and the
project’s conformance to all objective development standards.

7. Site plan(s) with accurately dimensioned property lines showing existing and proposed
structures and their uses, adjacent structures and their uses, setbacks, adjacent streets,
easements, existing and proposed utilities, existing and proposed driveways, and internal
circulation and parking.
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10.

11.

12.

Floor plans of all existing and proposed structures (with the use of each room/space labeled)
and designating target units, as appropriate.

Roof plans.

Elevations of all sides of the existing and/or proposed structures, identifying colors and
materials , and showing the height of structure(s) measured per the definition of building height
in Chapter 17.02 of this Title and UBC type of construction. Cross-sections may also be
required based upon the complexity of the design.

Existing and proposed parking facilities, including the dimensions of parking spaces, number
and location of spaces designated as compact or handicapped spaces, and a calculation of the
number of parking spaces required by this title or any other applicable regulations;

An affordable housing plan that contains all of the following, as applicable to the request:

a. The number, type, tenure, household income categories, number of bedrooms and baths,
approximate location, size, and design (including finishes and features) of all density bonus
units;

b. The number, type, tenure, affordability level, number of bedrooms and baths, approximate
location, size, and design (including finishes and features) of all target units;

¢. Construction phasing of target units in relation to market-rate units, if applicable, and
overall construction schedule. If the developer proposes to construct the target units in
separate phases from the market-rate unit construction, the affordable housing plan shall
specify the security to be provided to the City to ensure that the target units will be
constructed, and explain how the proposed phasing would provide greater public benefit
than providing the target units concurrently with the market-rate units;

d. Preliminary marketing plan, indicating general approach to marketing target units in
compliance with all fair housing laws. The final marketing plan may be deferred to prior to
first building permit issuance, subject to Community Development Director approval,
including the manner in which target units will be offered to the public in a
nondiscriminatory and equitable manner and the method of marketing target units after
initial occupancy is secured;

e. A financing mechanism, the particulars and the amount of which shall be determined by the
City at the time the affordable housing plan is approved, to cover the City’s costs for the
on-going administration and monitoring of the affordability provisions applicable to the
target units, except where prohibited by State law.

f. Description of any requested density bonuses, incentives, concessions, waivers or
modifications of development standards, and/or modified parking standards and
documentation of eligibility for the request(s), including a description of the base density
without the requested density bonus, the number and location of all target units qualifying
the project for a density bonus, the level of affordability of the target units, and
identification of the density bonus units.

i. For all requested incentives and concessions, reasonable documentation demonstrating
eligibility for the incentive or concession or to demonstrate that the incentive or
concession meets the definition set forth in the State Density Bonus Law. For requests
to allow mixed-use zoning in conjunction with the density bonus project, the
application shall additionally include documentation demonstrating that the proposed
commercial, office, industrial, or other land uses will reduce the cost of the density
bonus project development and that the commercial, office, industrial, or other land
uses are compatible with the density bonus project and the existing or planned
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development in the area where the proposed project will be located. The cost of
reviewing any documentation submitted in support of a request for a concession or
incentive, including but not limited to the cost to the City of hiring a consultant to
review the documentation, shall be borne by the applicant.

ii.  For all requested waivers or reductions of development standards, written evidence that
(i) the development standards for which a waiver or reduction is requested will
physically preclude the construction of the housing development at the densities or with
the incentives or concessions permitted by this chapter; (ii) the waiver or reduction
would not have a specific, adverse impact, or, if a specific, adverse impact would occur,
that the impact could feasibly be mitigated or avoided,; (iii) the waiver or reduction
would not have an adverse impact on any real property that is listed in the California
Register of Historical Resources; and (iv) the waiver or reduction would not be contrary
to any state or federal law.

iii. If a density bonus, incentive or concession is requested for a land donation, the
application shall show the location of the land to be dedicated and provide evidence that
each of the conditions for such land donation set forth in the State Density Bonus Law
will be met.

iv.  If adensity bonus, incentive or concession is requested for a child care facility, the
application shall show the location and square footage of the child care facility and
describe how all requirements of the State Density Bonus law for such density bonus,
incentive or concession are met by the application.

B.  Application Fee. The application shall be accompanied by the payment of a fee in such amount as
established from time to time by resolution of the City Council. In addition, the applicant shall also
deposit such amounts as the Community Development Director may require from time to time to
cover the cost of any environmental or legal review, geotechnical and engineering reports, review
of green building documentation, and such other studies that may be required by the City in
connection with the processing of the application or related planning entitlements.

C.  Newly Constructed Condominiums. In addition to the information listed in this section, an
application for a density bonus project for newly constructed condominiums, as defined in
17.30.020.A of this title, shall also include the materials set forth in Section 17.30.040.

D. Streamlined Housing Development Projects. Density bonus projects that are streamlined housing
development projects, as defined in Chapter 17.02 of this Title, shall include additional supporting
documentation to demonstrate eligibility as set forth on a form prescribed by the city.

17.29.050 - Affordable housing agreements.

A. Applicability. Recordation of an affordable housing agreement shall be made a condition of the first
approval for all density bonus projects to ensure implementation of all requirements of this Chapter.
The affordable housing agreement shall be recorded prior to, or concurrently with, the final subdivision
or parcel map, or, where the housing development does not include a map, prior to issuance of a building
permit for any structure in the housing development. The affordable housing agreement shall run with
the land and bind all future owners and successors in interest.

B. The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1. All information provided in the affordable housing plan pursuant to Section 17.29.040 of this
Chapter.
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2. The household income categories of the target units, consistent with the requirements of the
State Density Bonus law.

3. Continued affordability of the target units, as follows:

a. For-Sale Target Units. The affordable housing agreement shall require that a resale
restriction agreement, in a form approved by the City, be recorded against each for-sale
target unit when the target unit is first transferred to an eligible purchaser. The resale
restriction agreement shall provide that target units in for-sale density bonus projects shall
remain affordable in perpetuity and that the affordability provisions be applicable to any
subsequent transferees or successors in interest.

The resale restriction agreement shall also provide that the for-sale target unit shall not be
rented.

b. Rental Target Units. The affordable housing agreement shall be recorded against each
rental density bonus project containing rental target units to ensure that the target units
remain affordable in perpetuity.

Rental target units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale target units and the requirements of
subparagraph a of paragraph 2 of subsection C of this Section shall apply.

4.  The affordable housing agreement shall specify that no household shall be permitted to begin
occupancy of a target unit unless the Community Development Director has approved the
household's eligibility

5. Affordable housing agreements for land dedication, child care facilities, and condominium
conversions shall ensure the continued compliance with all conditions included in State Density
Bonus Law.

6.  Affordable housing agreements for senior citizen housing developments shall provide that units
in the residential development shall be occupied by senior citizens or other persons eligible to
reside in such a project as established by the State Density Bonus Law.

7. The affordable housing agreement shall include provisions requiring maintenance of records
to demonstrate continued compliance with this Chapter over long-term operation of the density
bonus project.

8.  The affordable housing agreement shall include a description of remedies for breach of the
affordable housing agreement by either party. The City may identify tenants or qualified
purchasers as third party beneficiaries under the agreement.

C. The affordable housing agreement shall include any other provisions determined necessary by the City
Attorney to ensure implementation and compliance with the State Density Bonus Law and this Chapter.

17.29.060 - Implementation and enforcement.

A. No permit, license, subdivision map, or other approval or entitlement for a density bonus project shall
be issued, including without limitation a final inspection for occupancy, until all requirements
applicable to the density bonus project at such time pursuant to this Chapter have been satisfied.

1. Except where authorized by the approved affordable housing plan pursuant to Section 17.29.040,
no building permit shall be issued for any market rate unit until the permittee has obtained permits
for target units sufficient to meet the requirements of Section 17.29.030 of this Chapter, and, if the
project includes inclusionary housing units pursuant to Chapter 17.31 of this Code. No final
inspection for occupancy for any market-rate unit shall be completed until the permittee has
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constructed the target units required by Section 17.29.030 of this Chapter, unless so authorized in
the approved affordable housing plan.

2. Thetime requirements set forth in this Section for issuance of building permits for market-rate units
and for final inspections for occupancy for market-rate units may be modified to accommodate
phasing schedules, model variations, or other factors in a density bonus project within the
submitted affordable housing plan pursuant to Sections 17.29.030 of this Chapter, if the City
determines this will provide greater public benefit and an affordable housing agreement pursuant
to Section 17.29.050 of this Chapter has been approved by the decision making body for the first
approval for the density bonus project.

B. Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for a density
bonus project.

C. The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
target units, by civil action and any other proceeding or method permitted by law.

D. The City Manager is authorized to execute any agreement and any related documents following
approval such agreement by the Community Development Director and the City Attorney.

E. Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any applicant
or owner from the requirements of this Chapter.

F. The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the City
from any other remedy or relief to which it otherwise would be entitled under law or equity.

G. Any target unit that is sold or rented in violation of the affordability requirements established in the
approved affordable housing agreement or resale restriction agreement shall be replaced at a one-to-
one ratio. The means of replacement shall be wholly subject to the discretion of the City Manager

H. A request for a minor modification of an approved affordable housing plan may be granted by the
community development director if the modification is substantially in compliance with the original
affordable housing plan and conditions of approval for the density bonus project. A minor modification
is technical in nature, as opposed to substantive or material. Substantive or material changes to the
affordable housing plan shall be processed in the same manner as the original plan.

I.  The City shall prepare guidelines to further implement this ordinance. These guidelines shall include,
but are not limited to, the following:

1. The form and contents of the affordable housing agreement and any resale restriction, including
provisions for successors in interest and other ownership transfers for for-sale target units;

2. The form and contents of the final marketing plan and resident selection process;
3. Procedures for setting rents and sales prices for the target units;

4. Procedures for qualifying tenant households and prospective purchaser households of target units,
including any preferences;

5. Compliance and monitoring procedures to assure that affordability restrictions are maintained,
6. Resale and subordination procedures for for-sale target units;

7. The establishment of any fees to recoup the City’s costs for the ongoing administration and
monitoring of the affordability provisions of the target units, except where prohibited by State
law.
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SECTION 2: Chapter 17.31 of the Municipal Code is amended in its entirety to read as
follows:

Chapter 17.31 - INCLUSIONARY HOUSING

Sections:

17.31.010  Basis and purposes.

17.31.020  Definitions.

17.31.030  Inclusionary requirement.

17.31.040  Inclusionary housing incentives.

17.31.050  Alternatives to constructing inclusionary units.

17.31.060  Affordable housing plan for inclusionary units.

17.31.070  Adjustment or reduction of inclusionary housing requirement.
17.31.080  Affordable housing agreement

17.31.090  Implementation and enforcement.

17.31.010 - Basis and purposes.

A

Rental and owner-occupied housing in the City has become steadily more expensive. Housing costs
have gone up faster than incomes for many groups in the community.

Many persons who work in the City, who have grown up or have family ties in the City, who already
live in the City but must move due to increasing housing costs, or who wish to live in the City for other
reasons, cannot afford housing in the city.

Federal and state government programs do not provide nearly enough affordable housing opportunities
or subsidies to satisfy the housing needs of moderate, lower or very low income households.

Rising land prices have been a key factor in preventing development of new affordable housing. New
housing construction in the City which does not include inclusionary units aggravates the existing
shortage of affordable housing by absorbing the supply of available residential land. This reduces the
supply of land for affordable housing and increases the price of remaining residential land. Providing
the inclusionary units required by this Chapter will help to ensure that part of the City's remaining
developable land is used to provide affordable housing.

The City wishes to retain an economically balanced community, with housing available to very low
income, lower income and moderate income households. The City's general plan implements the
established policy of the State of California that each community should foster an adequate supply of
housing for households at all economic levels.

An economically balanced community is only possible if part of the new housing built in the City is
affordable to households with limited incomes. Requiring builders of new housing to include some
housing affordable to households at a range of incomes is fair, not only because new development
without inclusionary units contributes to the shortage of affordable housing, but also because zoning
and other ordinances concerning new housing in the City should be consistent with the community's
goal to foster an adequate supply of housing for households at all economic levels.

In enacting this Chapter it is also the intent of the City of Brisbane to implement the goals, objectives,
and policies of the City's general plan housing element, which encourages the provision of housing
affordable to a variety of household income levels, seniors, and persons with disabilities, and identifies
an inclusionary housing policy one method to encourage the development of affordable housing.
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17.31.020 - Definitions.

A

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the inclusionary housing requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as specified
in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

Approving Authority. The City decision-making body acting on an application for a housing
development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

City. The City of Brisbane or the Brishane Housing Authority.

City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or the
Board Members of the Brisbane Housing Authority.

City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of domestic
partnership with the California Secretary of State pursuant to Division 2.5, beginning with Section 297,
of the California Family Code and such registration was in full force and effect at the time of the transfer
or on the date of the transferor's death. A copy of the domestic partnership registration shall be provided
to the city upon request.

Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.

1. Inclusionary Unit. Dwelling unit within a housing development that is required by Section
17.31.030 of this Chapter to be rented at affordable rents or sold at an affordable ownership cost to
specified households. Inclusionary units may be considered target units as that term is defined in
Chapter 17.29 of this Code.

2. Market-Rate Unit. Any unit within a housing development that is not an inclusionary unit.

Eligible Household. A household whose household income qualifies the household for occupancy of
inclusionary units provided under this Chapter.

Eligible Purchaser. A household whose household income qualifies the household to purchase a for-
sale inclusionary unit, or a qualified non-profit housing corporation as such term is defined in Section
714.7 of the California Civil Code or successor provisions.

. First Approval. The first of the following approvals to occur with respect to an inclusionary housing

development: subdivision approval, housing development permit, building permit or any other permit
or approval under the Brisbane Municipal Code.

Household Income. Household income shall be the gross income of the household as calculated
pursuant to Title 25 California Code of Regulations, 86914, as amended, or its successor. The
household income categories addressed in this Chapter shall be defined as follows:

13 of 21



ATTACHMENT 5
Draft Density Bonus/Inclusionary Housing Ord.

1. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

2. Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3. Very Low Income Household. A very low income household shall be as defined by California
Health and Safety Code Section 50105, as may be amended over time.

O. Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as established by
Resolution of the City Council. For the purposes of this Chapter, “Housing Authority” shall have the
same meaning as “City.”

P. Inclusionary Housing Development. Any parcel map, subdivision map, use permit, building permit, or
other City approval which results in a net increase of at least five (5) or more primary dwelling units
and/or residential lots or combination thereof intended for sale or for rent. An inclusionary housing
development project may include, but is not limited to, new construction, conversion of existing
dwelling units to condominium ownership, creation of residential lots, conversion of an existing
nonresidential building to residential use, and the addition of primary dwelling units to an existing
multifamily dwelling. .

1. For-Sale Inclusionary Housing Development. An inclusionary housing development, or portion
thereof, where the dwelling units or lots are offered to the public for purchase.

2. Rental Inclusionary Housing Development. An inclusionary housing development, or portion
thereof, comprised of dwelling units which are intended to be rented, or are actually offered for
rent, to tenants upon completion, whether or not a condominium or subdivision map is recorded as
part of the housing development.

Q. Resale restriction agreement. An agreement, covenant, deed of trust, or other document, approved by
the City Council, which is executed by the property owner and recorded against each inclusionary unit
to insure that such unit remains affordable for the applicable term.

17.31.030 - Inclusionary requirement.

A. Applicability. The inclusionary requirements established in this section shall apply to all housing
development projects with five (5) or more primary dwelling units or residential lots, except for the
following:

1. Housing development projects that are developed pursuant to the terms of a development
agreement, provided that such housing development projects shall comply with any affordable
housing requirements included in the development agreement.

2. Housing development tentative maps or vesting tentative maps exempted by Government Code
Section 66474.2 or 66498.1, provided that such maps shall comply with any predecessor
ordinance in effect on the date the application for the map was deemed complete.

B. Inclusionary Requirements. Unless an alternative is elected pursuant to Section 17.31.050 of this
Chapter, the following inclusionary requirements shall apply to for-sale and rental housing
development projects:

1.  For-sale Developments. A for-sale inclusionary housing development shall provide the following
inclusionary lots or units:
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a. A for-sale housing development with five (5) to ten (10) primary dwelling units or lots must
provide fifteen percent (15%) of the proposed units at affordable ownership costs for
moderate income households.

b. A for-sale housing development of eleven (11) or more primary dwelling units or lots must
provide ten percent (10%) of the units or lots at affordable ownership costs for moderate
income households and five percent (5%) of the units or lots at affordable ownership costs
for lower income households.

2. Rental Developments. A rental inclusionary housing development with five (5) or more primary
dwelling units must provide fifteen percent (15%) of the units at affordable rents to very low
income households.

C. Calculation of Inclusionary Requirement. For purposes of calculating the number of inclusionary units
required by this section, any calculations resulting in fractional units of one-half or greater shall be
rounded to the next larger integer. If the calculation of the required total number of inclusionary units
results in a fraction of less than one-half, the fractional amount shall be provided to the City through
payment of an in-lieu fee established by the City Council. For density bonus projects per Chapter 17.29,
density bonus units shall not be counted when determining the minimum inclusionary housing
requirement.

D. Contemporaneous construction of five (5) or more primary dwelling units on a lot, or on contiguous
lots for which there is evidence of common ownership or control, even though not covered by the same
City land use approval, shall also be considered a single housing development. Construction shall be
considered contemporaneous if any building permits are issued within five (5) years following the date
of completion of any earlier construction.

E. Ifaninclusionary housing development requests a density bonus pursuant to Chapter 17.29 of this Title,
inclusionary units may be considered target units for purposes of qualifying for a density bonus only if
such inclusionary units meet all of the applicable requirements for target units in Chapter 17.29 of this
Title and State Density Bonus Law.

17.31.040 - Inclusionary housing incentives.

The following incentives shall apply to all inclusionary housing developments that provide one or more
inclusionary units in accordance with the provisions of this Chapter:

A. Single-family detached inclusionary units may be constructed on smaller lots than the market-rate units
in the same housing development, but the lots may be no smaller than the minimum standard for the
applicable zoning district, except as may be modified by an eligible density bonus request pursuant to
Chapter 17.29 of this Title or other provisions of this Municipal Code that address reduction of
minimum lot sizes.

B. The square footage of the inclusionary units should be comparable to the market-rate units in the same
residential development. However, at the discretion of the Community Development Director, smaller
units may be provided, as long as the total inclusionary square footage provided remains comparable,
yielding additional units.

C. Inclusionary units may have different finishes and features than market-rate units, including but not
limited to interior finishes, fixtures, or appliances, than market-rate units in the same residential
development, as long as the finishes and features are durable and of good quality, as determined by the
Community Development Director.

D. For for-sale inclusionary housing developments, accessory dwelling units may be proposed as
inclusionary units. Such accessory dwelling units must comply with the requirements of Chapter 17.43
of this title. Accessory dwelling units shall be rented or sold, consistent with Chapter 17.43, at
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affordable rents or affordable ownership costs per Section 17.31.030 of this Chapter, as specified in a
regulatory agreement, covenant, or other document approved by the City Council pursuant to Section
17.31.060 of this chapter.

17.31.050 - Alternatives to constructing inclusionary units

A. An applicant for a rental inclusionary housing development, or an applicant for a for-sale inclusionary

B.

housing development of fifteen or fewer primary dwellings or lots may, at the sole discretion of the
applicant, elect to pay an in-lieu fee as established by resolution of the City Council, for each required
inclusionary unit to the Brisbane Housing Authority’s Low and Moderate Income Housing Fund,
instead of constructing the inclusionary units within the residential development. The in-lieu fee shall
be paid prior to issuance of the building permit, unless applicable State law requires an different
payment timing.

An applicant for a rental or for-sale housing development may request City Council approval of one or
more of the following as an alternative to constructing the inclusionary units within the housing
development or paying an in-lieu fee, which request shall be described within the affordable housing
plan for inclusionary units prepared pursuant to Section 17.31.060 of this Chapter. City Council
approval of such a request shall be based on findings that 1) the outcome for the City is superior in
terms of the number and affordability of affordable units that would be created, or 2) construction of
the required inclusionary units within the market-rate development would be infeasible or present
unreasonable hardship in light of such factors as project size, site constraints, market competition, price
and product type disparity, applicant capability, and financial subsidies available. Evidence must be
submitted with the affordable housing plan required by Section 17.31.060 of this Chapter.

1. Off-Site Construction. The applicant may request to construct some or all of the inclusionary units
at a location within the City outside of the housing development site. Off-site construction
alternatives include alternatives where parcelization of the subject property is required to create a
separate parcel. Off-site inclusionary units shall be located on sites that are compatible with
adjacent land uses, appropriately zoned for the intended residential development, and are in
proximity to or will provide access to employment opportunities, urban services, major roads or
other public transit facilities.

2. Off-Site Preservation. The applicant may request to create inclusionary units off-site through the
purchase and conversion of existing market-rate units to affordable units, either by the applicant or
by a not-for-profit entity. The total square footage must, at minimum, equal the square footage that
would have been expected on-site, at affordability levels that meet or exceed the on-site
requirements. The off-site units must be purchased prior to the building permit for the inclusionary
housing development. The off-site preservation option must be approved by the City Council, and
the Community Development Director may set requirements related to the rehabilitation and
condition of the property and the protection and/or temporary relocation of existing tenants.

3. Dedication of Land. The applicant may dedicate land within the City that is suitable for affordable
housing development to the City or to the designee of the City.. The value of the land shall be not
less than the sum of the in-lieu fee that would be due under Section 17.31.050 of this Chapter. The
valuation of any land offered in-lieu shall be determined by an appraisal made by an appraiser
mutually agreed upon by the City and the applicant. Costs associated with the appraisal shall be
borne by the applicant. The timing of the land dedication shall be at or before the first approval of
the inclusionary housing development. Factors considered by the Council may include but are not
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limited to general location, access to transit, buildability, current zoning, and the number of units
that could be built at the location.

Funding of Affordable or Special Needs Housing Project. The applicant may make a contribution
to a special needs housing project or facility (shelter, transitional housing, or similar) in the City in
an amount equivalent to the in-lieu fee payment due under subsection A of this Section 17.31.050.
The contribution must be made prior to receipt of the building permit for the inclusionary housing
development.

In-Lieu Fee for Certain For-Sale Developments. An applicant for a for-sale inclusionary housing
development of more than fifteen primary dwelling units or lots may request Council approval to
pay an in-lieu fee payment rather than construct affordable units with the project.

17.31.060 - Affordable housing plan for inclusionary units.

A

2.

An affordable housing plan for inclusionary units shall be submitted as part of the application for first
approval of any inclusionary housing development, except where payment of an in-lieu fee is elected
by the applicant pursuant to Section 17.31.050.A of this Chapter. No application for a first approval
may be deemed complete unless an affordable housing plan, if required, is submitted conforming to
the provisions of this Chapter.

If the applicant has requested a density bonus pursuant to Chapter 17.29 of this Code, the affordable
housing plan required under this Section shall be combined with the affordable housing plan for target
units required pursuant to Section 17.29.040 of this Code.

The affordable housing plan for inclusionary units shall include the following information:

1.  For housing developments proposing to construct the inclusionary units within the
development, the affordable housing plan shall specify, at the same level of detail as the
application for the housing development:

a. The number, type, tenure, household income categories, number of bedrooms and baths,
approximate location, size, and design (including finishes and features) of all inclusionary
units;

b. Construction phasing of inclusionary units in relation to market-rate units and overall
construction schedule. If the developer proposes to construct the inclusionary units in
separate phases from the market-rate unit construction, the affordable housing plan shall
specify the security to be provided to the City to ensure that the inclusionary units will be
constructed, and explain how the proposed phasing would provide greater public benefit
than providing the inclusionary units concurrently with the market-rate units;

c. Preliminary marketing plan indicating general approach to marketing inclusionary units.
The final marketing plan may be deferred to prior to first building permit issuance, subject
to Community Development Director approval, including the manner in which
inclusionary units will be offered to the public in a nondiscriminatory and equitable manner
and the method of marketing inclusionary units after initial occupancy is secured;

d. A financing mechanism, the particulars and the amount of which shall be determined by
the City at the time the affordable housing plan is approved, to cover the City’s costs for
the on-going administration and monitoring of the affordability provisions applicable to
the inclusionary units, except where prohibited by State law.

If an applicant requests City Council approval of alternatives to constructing the inclusionary
units within a housing development pursuant to subsection 17.31.050.B of this Chapter, the
affordable housing plan shall describe the requested alternatives.
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3.

If the applicant requests use of different finishes and features than market-rate units as addressed
in Section 17.31.040, the affordable housing plan shall describe the request.

D. The affordable housing plan for inclusionary units shall be reviewed simultaneously with any other
permit applications associated with the first approval for the inclusionary housing development.

17.31.070 — Adjustment or reduction of inclusionary housing requirement.

A. An applicant may request City Council approval of an adjustment or reduction of the inclusionary
housing requirements of this Chapter if an applicant demonstrates that the requested adjustment or
reduction would better implement the goals, objectives, and policies of the City's general plan
housing element, which encourages the provision of housing affordable to a variety of household
income levels, seniors, and persons with disabilities. The City Council, in its sole discretion, will
determine whether to approve the applicant’s request based on the City’s progress in meeting its
housing goals, objectives, and policies at the time the request is made.

B. Any request for an adjustment or reduction under this section shall be submitted concurrently with the
affordable housing plan required by Section 17.31.060 of this Chapter. The request for a reduction or
adjustment shall set forth in detail the factual basis for the adjustment or reduction.

17.31.080 - Affordable housing agreement.

A. Applicability. Recordation of an affordable housing agreement shall be made a condition of the first
approval for all inclusionary housing developments. The affordable housing agreement shall be
recorded prior to, or concurrently with, the final or parcel map, or, where the inclusionary housing
development does not require a map, prior to issuance of a building permit for any structure in the
inclusionary housing development. The affordable housing agreement shall run with the land and bind
all future owners and successors in interest.

B. The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1.

All information provided in the affordable housing plan pursuant to Sections 17.31.060 of this
Chapter.

The household income categories of the inclusionary units, consistent with the requirements of
Section 17.31.030 of this Chapter or any alternative requirements pursuant to Section 17.31.050 of
this Chapter.

Continued affordability of the inclusionary units, as follows:

a.

For-Sale Inclusionary Units. The affordable housing agreement shall require that a resale
restriction agreement, in a form approved by the City, be recorded against each for-sale
inclusionary unit when the unit is first transferred to an eligible purchaser. The resale
restriction agreement shall provide that inclusionary units in for-sale housing developments
shall remain affordable in perpetuity and that the affordability provisions be applicable to any
subsequent transferees or successors in interest.

The resale restriction agreement shall also provide that the for-sale inclusionary unit shall not
be rented.

Rental Inclusionary Units. The affordable housing agreement shall be recorded against each
inclusionary housing development containing rental units to ensure that the inclusionary units
remain affordable in perpetuity.
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Rental inclusionary units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale inclusionary units and the requirements
of subparagraph a of paragraph 3 of subsection B of this Section shall apply.

The affordable housing agreement shall specify that no household shall be permitted to begin
occupancy of an inclusionary unit unless the City or the City’s designee has approved the
household's eligibility.

Affordable housing agreements for inclusionary housing developments intended to be occupied
by households with one or more members who are sixty-two (62) years of age or older shall
provide that dwelling units in the residential development shall be occupied by persons eligible
to reside in such a project.

The affordable housing agreement shall include provisions requiring maintenance of records
to demonstrate compliance with this Chapter.

The affordable housing agreement shall include a description of remedies for breach of the
agreement by either party. The City may identify tenant households or qualified purchaser
households as third party beneficiaries under the agreement.

D. The affordable housing agreement shall include any other provisions determined necessary by the City
Attorney to ensure implementation and compliance with this Chapter.

17.31.090 - Implementation and enforcement.

A. The City shall prepare guidelines to further implement this ordinance. These guidelines shall include,
but are not limited to, the following:

1. The form and contents of the affordable housing agreement and any resale restriction, including

provisions for successors in interest and other ownership transfers;
The form and contents of the final marketing plan and resident selection process;
Procedures for setting rents and sales prices for the inclusionary units;

Procedures for qualifying tenant households and prospective purchaser households of inclusionary
units, including any preferences;

Compliance and monitoring procedures to assure that affordability restrictions are maintained;
Resale and subordination procedures for inclusionary for-sale units;

The establishment of any fees to recoup the City’s costs for the ongoing administration and
monitoring of the affordability provisions of the inclusionary units, except where prohibited by
State law.

B. No permit, license, subdivision map, or other approval or entitlement for an inclusionary housing
development shall be issued, including without limitation a final inspection for occupancy, until all
requirements applicable to the inclusionary housing development at such time pursuant to this Chapter
have been satisfied.

1.

No building permit shall be issued for any market-rate unit until the permittee has obtained
permits for inclusionary units sufficient to meet the requirements of Section 17.31.030 of this
Chapter, and, if a density bonus has been requested pursuant to Chapter 17.29, Section 17.29.030
of this Code. No final inspection for occupancy for any market-rate unit shall be completed until
or simultaneously with construction of the inclusionary units required by Section 17.31.030 of
this Chapter.
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2. The time requirements set forth in this Section for issuance of building permits for market-rate
units and for final inspections for occupancy for market-rate units may be modified to
accommodate phasing schedules, model variations, or other factors in an inclusionary housing
development within the submitted affordable housing plan pursuant to Sections 17.31.060 of this
Chapter, if the City determines this will provide greater public benefit and an affordable housing
agreement pursuant to Section 17.31.080 of this Chapter has been accepted by the community
development director.

C. Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for an
inclusionary housing development and any subsequent approvals.

D. The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
inclusionary units, by civil action and any other proceeding or method permitted by law.

E. The City Manager is authorized to execute the resale restriction agreement and any related documents
following approval by the Community Development Director and the City Attorney.

F. Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any
applicant or owner from the requirements of this Chapter.

G. The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the City
from any other remedy or relief to which it otherwise would be entitled under law or equity.

SECTION 3: Where a use permit, design permit or variance approval has been issued through
final action by the City prior to the effective date of this Ordinance, or where such planning permit
approval is not required and a complete building permit application has been submitted prior to
the effective date of this Ordinance, the holder of such use permit, design permit or variance
approval or complete building permit application may proceed to construct the improvements or
establish the use authorized by such permit or approval and the same shall be exempted from any
conflicting regulations that may be contained in this Ordinance.

SECTION 4: If any section, subsection, sentence, clause or phrase of this Ordinance is for any
reason held by a court of competent jurisdiction to be invalid or unconstitutional, such decision
shall not affect the validity of the remaining portions of this Ordinance. The City Council of the
City of Brisbane hereby declares that it would have passed this Ordinance and each section,
subsection, sentence, clause and phrase thereof, irrespective of the fact that one or more sections,
subsections, sentences, clauses or phrases may be held invalid or unconstitutional.

SECTION 5: This Ordinance shall be in full force and effect thirty days after its passage and
adoption.

* * *

The above and foregoing Ordinance was regularly introduced and after the waiting time
required by law, was thereafter passed and adopted at a regular meeting of the City Council of the
City of Brisbane held on the day of , 2025, by the following
vote:

AYES:

20 of 21



Draft Density Bonus/Inclusionary Housing Ord.

NOES:
ABSENT:
ABSTAIN:

ATTEST:

City Clerk

APPROVED AS TO FORM:

City Attorney

ATTACHMENT 5

21 of 21

MAYOR



ATTACHMENT 5

draft
ORDINANCE NO.

AN ORDINANCE OF THE CITY OF BRISBANE
ADDING NEW CHAPTER 17.29 AND AMENDING CHAPTER 17.31 OF
THE BRISBANE MUNICIPAL CODE
CONCERNING DENSITY BONUS AND
INCLUSIONARY HOUSING REQUIREMENTS

The City Council of the City of Brisbane hereby ordains as follows:

SECTION 1: A new Chapter 17.29 is added to the Municipal Code to read as follows:

Chapter 17.29 — DENSITY BONUSES

Sections:

17.29.010  Purposes of chapter.

17.29.020 Definitions.

17.29.030 Administration of DPensity bBonuses.
17.29.040 Application for a Density Bonus.

17.29.050  Affordable housing agreements.
17.29.060  Implementation and enforcement.

17.29.010 — Purposes of chapter.

A.

The City of Brisbane enacts this chapter to implement the goals, objectives, and policies of the City's
general plan housing element relative to administering a density bonus program to encourage the
provision of housing affordable to a variety of household income levels, seniors, and persons with
disabilities.

This chapter is also intended to implement Sections 65915;65945-5;-and-65917 through 65918 of the
California Government Code, or successor statutes and regulations, governing density bonuses and

other incentives requlred by such statutes or regulahonsthevem—fe%th%p#ed&e&e&ef—he&smg—fewepy

Zerihneome—mode
’ El 5

17.29.020 - Definitions.

A.

B.

B:E.

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the density bonus requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as specified
in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

D. Approving Authority. The City decision-making body acting on an application for a housing

development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

Base Density. Base density or maximum residential density shall be as defined in the State Density

Bonus law.
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E. Child Care Facility. Child care facility shall have the same meaning as defined in the Geverament
Ged&SeeHe&éé%ééh}%—as—manb%&mended—eveHﬂeState Density Bonus Law.

F—.G. City. The City of Brisbane or the Brisbane Housing Authority.

G-H. City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or
the Board Members of the Brisbane Housing Authority

H-1. City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

J. Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

K. Dens1ty Bonus Den51ty bonus shall be deﬁned by State Densm/ Bonus Law—A—densﬁyLmere&seever

L. Density Bonus Project. Density bonus project shall mean any parcel map, subdivision map, housing
development permit, design permit, building permit, or other city approval which results in a net
increase of at least two (2) primary dwelling units and/or residential lots or combination thereof -for
which a density bonus, incentive or concession, waiver or reduction of development standards, and/or
modification of parking standard is requested by the developer pursuant to State Density Bonus Law
and this Chapter. A density bonus project may include, but is not limited to, new construction,
conversion of existing dwelling units to condominium ownership, subdivision of land to create
additional residential lots, conversion of an existing nonresidential building to residential use, and the
addition of dwelling units to an existing multifamily dwelling. A density bonus project shall include
units or lots intended for sale or for rent.

1. For-Sale Density Bonus Project. A density bonus project that offers dwelling units or lots to the
public for purchase.

+—Rental Density Bonus Project. A density bonus project that offers dwelling units to be rented to
tenants upon occupancy, whether or not a condominium or subdivision map is recorded as part of

the project.
2.

ME.  Development Standard. A development standard shall be as defined by the Geverament-Cede

Seetion-65H5(e)HState Density Bonus Law;-as-may-be-amended-over-time, provided, however, —As
used-in-this-Chapter-the term "development standard" does not include any of the following:

1. The permitted uses of a site;

Any city fees:

12|

Affordable housing requirements;

[
had

Building standards approved by the California Building Standards Commission as provided in
California Health and Safety Code Section 18901 et seq.; or

I
&

The requirements of Brisbane's Green Building Ordinance as set forth in Title 15, Chapter 15.80
of this Code.
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MN. Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of
domestic partnership with the California Secretary of State pursuant to Division 2.5, beginning with
Section 297, of the California Family Code and such registration was in full force and effect at the time
of the transfer or on the date of the transferor's death. A copy of the domestic partnership registration
shall be provided to the city upon request.

ON.  Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.

1. Density Bonus Unit. Those dwelling units granted pursuant to a density bonus requested pursuant
to the provisions of this Chapter-which-exeeed-the-otherwise-allowable-maximumresidential

densityfor-the-developmentsite and State Density Bonus Law.

2. Market-Rate Unit. Any dwelling unit within a heusing-develepmentdensity bonus project that is
not a target unit.

3. Target Units. Any Bdwelling units affordable to moderate and; low;-erverytow income households
within a heusing-developmentdensity bonus project that qualify the project for a density bonus.

PO. Eligible Household. A household whose household income qualifies the household for occupancy of a
densiesbanpstaroct unis—seessisecundas thin Chocter

PQ.Eligible Purchaser. A household whose household income qualifies the household to purchase a for-
sale inelastonarytarget unit, or a qualified non-profit housing corporation as such term is defined in
Section 714.7 of the California Civil Code or successor statuteprovisions.

ROP. First Approval. The first of the following approvals to occur with respect to a -heusing-developme
density bonus projectst: subdivision approval, housing development permit, building permit or any
other permit or approval under the Zening-OrdinaneeBrisbane Municipal Code.

QSR. _Household Income. Household income shall be the gross income of the household as calculated
pursuant to Title 25 California Code of Regulations, §6914, as amended, or its successor. regulation
The household income categories addressed in this Chapter shall be defined as follows:

2.1. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3.2.Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3. Very Low Income Household. A very low income household shall be as defined by California
Health and Safety Code Section 50105, as may be amended over time.

4. Extremely Low Income Household. An extremely low income household shall be as defined by
Section 50106 of the California Health and Safety Code or successor statuteregtlations-

RST. Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as
established by Resolution of the City Council. For the purposes of this Chapter, “Housing Authority”
shall have the same meaning as “City.”
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FU.Incentives or Concessions. Incentives or concessions shall be as defined in the the-Government-Code
Seetion—65915(9—and—65915-5State Density Bonus Law;—as—identified—by—a—finaneial-pro—forma
sebied e s enpi o Mo 20 o Dbl Ce e

VU. Max1mum Re51dent1a1 Den51ty %e—m*m&m—&&mber—ef—dweﬂmg—umts—per%&ed—bﬂe—@ﬁ-ys

eMaximum residential density or base

densrtv shall be as deﬁned in State Dens1tV Bonus Law

v

VU-W. Modified Parking Standards. Modifications to the parking standards that would otherwise apply to
an density bonus project-heusing—development under Chapter 17.34 of this Code, as described in

Gevernrnent—@ed%See&en—ééQ—lé{pthe )State Density Bonus Laws-as-may-be-amendedfromtimeto

ALAVAVYY'@ Resale Restriction Agreement. A resale restriction agreement shall mean Aan agreement,
covenant, deed of trust, or other document, approved by the City Council, which is executed by the
property owner and recorded against each target unit to insure that such unit remains affordable for the
applicable term.

XMWY, Specific Adverse Impact. A "specific adverse impact" shall have the same meaning as the
meaning provided in the Government Code Section 65589.5, as may be amended from time to time, or
successor provisions.

X¥7. State Density Bonus Law. State Density Bonus Law shall mean Sections 65915 through 65918 of the
California Government Code, as may be amended from time to time, or successor statutesresulations:

¥ZAA. Waiver or Reduction of Development Standard. Waiver or Reduction of Development Standard
shall be as defined in the State Density Bonus Law.

17.29.030 - Pensity-bonuses.-Administration of Density Bonuses

A. The City shall grant a—density bonuses, incentives and concessions, waivers or reductions in
development standards and/or rnodlﬁed parklng standards requested by apphcants £er—aﬁpre¥al—ef—a

accordance Wrth the provisions off the —6594é—and—6§9-lééState Densrtv Bonus Law ef—the

Government-Code;as-may-be-amended-overtime and the procedures set forth in this Chapter.

1. The City may deny a request for- incentives or concessions only as provided by the State Density
Bonus Lawthe the-.
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2. The City may deny a request for a waiver or reduction of a development standard only as provided
by the State Density Bonus Law.

B. +————A developer of a heusing-development-project containing between two (2) andto four (4)
dwelling units or lots may request City—Couneil approval of a density bonus as shown in Table
17.29.030. The Eity-decision making body shall waive or reduce any development standard that may
preclude development of such a project as set forth in per subsection BA of this Section 17.29.030.

Table 17.29.030
Maximum Total Units
Permitted Percentage including
Zoning Residential low income Percentage Density Bonus
District Lot Size Density units Density Bonus Units
R-2 4,950-7,499 sq ft | 2 units 50% 30% 3 units
R-3 4,950- 5,999 sq ft | 3 units 30% 15% 4 units
6,000- 7,499 sq ft | 4 units 50% 15% 5 units
C.  2:A developer of a heusing-developmentdensity bonus project that exceeds the qualifications for a

density bonus per Gevernment-Code-Seetion-6591+5State Density Bonus Law may request that the

City grant one additional incentive or concession above the maximum number prescribed by

Gevemment—@eéeSeeHe&éSQﬂlé{d}%State Density Bonus Law, as apphcable to the project.

5—D. A developer of a density bonus project may request one additional incentive or concession

E.

BF.

if the density bonus project includes family-sized target units (units with three or more bedrooms)
designed and dedicated for use by low- to extremely low-income households.

Inclusionary units provided in compliance withregquired—pursaantte Chapter 17.31 will-may be
counted as target units for the purposes of calculating a density bonus if they meet requirements for
target units established under State Density Bonus Law-and-Chapter+73+.

The decision making body for any density bonus project shall be the decision making body specified
for the first approval. The City Council shall be the decision-making body for any density bonus
projects that include requests of incentives or concessions or waivers of development standards that
0therw1se require Clty Counc1l am)roval under other Chapters of this Mumcmal Code —Ph%fel—lewmg

cG.

Notwithstanding that an applicant may request direct financial assistance, including that for
purchasers of target units, which shall require approval of the City Council.N nothing in this section
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17.29.030 requires the City to provide direct financial incentives for the housing development,

including but not limited to providing to the applicant te-the-previsien-of publicly owned land.

In accordance with the statetawState Density Bonus Law, neither the granting of a concession or
incentive, waiver or reduction in development standards, nor the granting of a density bonus, shall be
interpreted, in and of itself, to require a general plan amendment, zoning change, or other
discretionary approval.

17.29.040 — Application for a Density Bonus.

A.

Application Processing. Applications for density bonuses, incentives, concessions, waivers or

reductions in development standards, and/or modifications of parking standards pursuant to the
State Density Bonus Law and this Chapter shall be processed in concert with and by the same

decision-making body—exeept-where-otherwise-ndicatedin-Seetion 1729630, as any other
planning entitlement applications that the density bonus project may require., except where
otherwise indicated in Section 17.29.030.

Contents of Application. Applications shall be filed with the Community Development Director on

such form as the Director shall prescribe. In addition to the submittal requirements for any other

planning entitlement applications or permit approvals the project requires, the application shall
include the following information and supporting materials:

1. Current title report(s) for all properties proposed for development, prepared within at least six
(6) months of application submittal.

2. A letter signed by the present owner(s) stating what density bonus, incentives and concessions,
waivers or modifications of development standards, and/or parking modification are being
requested from the City.

d
d
g ecosteorrente forthe tar
12-COStSorremtStortnetar

53. In the case of a condominium conversion request, such information required by Chapter 17.30
of this Title.

46. A statement describing whether the density bonus project is proposed on any property that has
one of the following conditions. If any of the below conditions exist on the property, the
application must identify how such units will be replaced in the density bonus project. Such
replacement units shall not be counted as target units when calculating the density bonus,
unless the density bonus project is 100% affordable.

a. Includes a parcel or parcels on which rental dwelling units are presently ;located that are
subject to a recorded covenant, ordinance, or law that restricts rents to levelst affordable to
persons and families of lower or very low income or if rental dwelling units have been
vacated or demolished in the five-year period preceding the application that were at the
time >-subject to a recorded covenant, ordinance or law that restricted rents to levels
affordable to persons and families of very low or lower income;

b. Includes a parcel or parcels on which rental dwelling units haveHas been subject to any
other form of rent or price control through a public agency’s exercise of its police power;
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c. Includes a parcel or parcels on which rental dwelling units are Is-presently occupied by
low or very low income households.

5. A detailed vicinity map showing the project location and such details as the location of the
nearest commercial retail, transit stop, potential employment locations, park or recreation
facilities or other social or community service facilities.

86. A project data table showing the total number of dwelling units proposed on the site and off
site, as applicable, including the number of target units and density bonus units, and the
project’s conformance to all objective development standards.

79. Site plan(s) with accurately dimensioned property lines showing existing and proposed
structures and their uses, adjacent structures and their uses, setbacks, adjacent streets,
easements, existing and proposed utilities, existing and proposed driveways, and internal
circulation and parking.

108. Floor plans of all existing and proposed structures (with the use of each room/space
labeled) and designating target units, as appropriate.

H9. Roof plans.

1210. Elevations of all sides of the existing and/or proposed structures, identifying colors and
materials as-appropriate, and showing the height of structure(s) measured per the definition of
building height in Chapter 17.02 of this Title and UBC type of construction. Cross-sections
may also be required based upon the complexity of the design.

1311. Existing and proposed parking facilities, including the dimensions of parking spaces,
number and location of spaces designated as compact or handicapped spaces, and a calculation
of the number of parking spaces required by this title or any other applicable regulations;

1412.
17 An affordable housing plan that contains all of the following, as applicable to the request:

a. The number, type, tenure, household income categories, number of bedrooms and baths,
approximate location, size, and design (including finishes and features) of all density bonus
units;

b. The number, type, tenure, affordability level, number of bedrooms and baths, approximate
location, size, and design (including finishes and features) of all target units:

c. Construction phasing of target units in relation to market-rate units, if applicable, and
overall construction schedule. If the developer proposes to construct the target units in
separate phases from the market-rate unit construction, the affordable housing plan shall
specify the security to be provided to the City to ensure that the target units will be
constructed, and explain how the proposed phasing would provide greater public benefit
than providing the target units concurrently with the market-rate units;

d. Preliminary Mmarketing plan, indicating general approach to marketing target units in
compliance with all fair housing laws. The final marketing plan may be deferred to prior to
first building permit issuance, subject to Community Development Director approval,
including the manner in which target units will be offered to the public in a
nondiscriminatory and equitable manner and the method of marketing target units after
initial occupancy is secured;-and-accompanied-by-ananti-displacementpoliey-applicab

e senie=
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eg. A financing mechanism, the particulars and the amount of which shall be determined by the
City at the time the affordable housing plan is approved, to cover the City’s costs for the

on-going administration and monitoring of the affordability provisions applicable to the
target units, except where prohibited by State law.

hf. Description of any requested density bonuses, incentives, concessions, waivers or
modifications of development standards, and/or modified parking standards and
documentation of eligibility for the request(s), including a description of the base density
without the requested density bonus, the number and location of all target units qualifying
the project for a density bonus, the level of affordability of the target units, and
identification of the density bonus units.

i.  For all requested incentives and concessions, reasonable documentation demonstrating
eligibility for the incentive or concession or to demonstrate that the incentive or
concession meets the definition set forth in the State Density Bonus Law. For requests
to allow mixed-use zoning in conjunction with the density bonus project, the
application shall additionally include documentation demonstrating that the proposed
commercial, office, industrial, or other land uses will reduce the cost of the density
bonus project development and that the commercial, office, industrial, or other land
uses are compatible with the density bonus project and the existing or planned
development in the area where the proposed project will be located. The cost of
reviewing any documentation submitted in support of a request for a concession or
incentive, including but not limited to the cost to the City of hiring a consultant to
review the documentation, shall be borne by the applicant.

1. For all requested waivers or reductions of development standards, written evidence that
(1) the development standards for which a waiver or reduction is requested will
physically preclude the construction of the housing development at the densities or with
the incentives or concessions permitted by this chapter; (ii) the waiver or reduction
would not have a specific, adverse impact, or, if a specific, adverse impact would occur,
that the impact could feasibly be mitigated or avoided; (iii) the waiver or reduction
would not have an adverse impact on any real property that is listed in the California
Register of Historical Resources; and (iv) the waiver or reduction would not be contrary
to any state or federal law.

iii.  If a density bonus, incentive or concession is requested for a land donation, the
application shall show the location of the land to be dedicated and provide evidence that
each of the conditions for such land donation set forth in the State Density Bonus Law
will be met.

1v. If a density bonus, incentive or concession is requested for a child care facility, the
application shall show the location and square footage of the child care facility and
describe how all requirements of the State Density Bonus law for such density bonus,
incentive or concession are met by the application.

Application Fee. The application shall be accompanied by the payment of a fee in such amount as

established from time to time by resolution of the City Council. In addition, the applicant shall also
deposit such amounts as the Community Development Director may require from time to time to
cover the cost of any environmental or legal review, geotechnical and engineering reports, review
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of green building documentation, and such other studies that may be required by the City in
connection with the processing of the application or related planning entitlements.

C. Newly Constructed Condominiums. In addition to the information listed in this section, an
application for a density bonus project for newly constructed condominiums, as defined in
17.30.020.A of this title, shall also include the materials set forthstipulated in
Section 47-39-04017.30.040.

D.  Streamlined Housing Development Projects. Density bonus projects that are streamlined housing
development projects, as defined in Chapter 17.02 of this Title, shall include additional supporting
documentation to demonstrate eligibility as set forth on a form prescribed by the city.
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17.29.050 - Affordable housing agreements.

A. Applicability. Recordatlon of an affordable housmg agreement shall be made a condition of the first
approval for all heusing-developmen his-ehapterdensity bonus projects
to ensure 1mplementat10n of all requlrements of this Chapter The affordable housing agreement shall
be recorded prior to, or concurrently with, the final subdivision or parcel map, or, where the housing
development does not include a map, prior to issuance of a building permit for any structure in the
housing development. The affordable housing agreement shall run with the land and bind all future
owners and successors in interest.
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€B.The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1. All information provided in the affordable housing plan pursuant to Section 17.29.040 of this
Chapter.

2. The household income categories of the target units, consistent with the requirements of the
State Density Bonus law.

32. Continued affordability of the target units, as follows:

a. For-Sale Target Units. The affordable housing agreement shall require that a resale
restriction agreement, in a form approved by the City, be recorded against each for-sale
target unit when the target unit is first transferred to an eligible purchaser. The resale
restriction agreement shall provide that target units in for-sale heusing
developmentsdensity bonus projects shall remain affordable in perpetuity and that the
affordability provisions be applicable to any subsequent transferees or successors in
interest.

The resale restriction agreement shall also provide that the for-sale target unit shall not be

b. Rental Target Units. The affordable housing agreement shall be recorded against each
housing-developmentrental density bonus project containing rental target units to ensure

that the target umts remain affordable fer—a—n&nrmum—term—as—speerﬁed—m—@wemmeﬂt
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Rental target units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale target units and the requirements of
subparagraph a of paragraph 2 of subsection CB of this Section shall apply.

34. The affordable housing agreement shall specify that no household shall be permitted to begin
occupancy of a target unit unless the Commumty Development Director has approved the
household's e11g1b111ty, b et h !

45. Affordable housing agreements for land dedication, child care facilities, and condominium

conversions shall ensure_the continuethe—d compliance with all conditions included in
Gevernment-Code-Seetions-6595-and-65915-5State Density Bonus Law.

56. Affordable housing agreements for senior citizen housing developments shall provide that units

in the residential development shall be occupied by senior citizens or other persons eligible to
reside in such a project as established by the State Density Bonus Law.

67. The affordable housing agreement shall include provisions requiring maintenance of records

to demonstrate continued compliance with this Chapter over long-term operation of the density
bonus project.

78. The affordable housing agreement shall include a description of remedies for breach of the

affordable housing agreement by either party. The City may identify tenants or qualified
purchasers as third party beneficiaries under the agreement.

The affordable housing agreement shall include any other provisions determined necessary by the

City Attorney to ensure implementation and compliance with the State Density Bonus Lagw and this
Chapter.

17.29.060 - Implementation and enforcement.

A. No permit, license, subdivision map, or other approval or entitlement for a heusing-developmentdensity
bonus project shall be issued, including without limitation a final inspection for occupancy, until all
requirements applicable to the heusing-developmentdensity bonus project at such time pursuant to this
Chapter have been satisfied.

1.

Except where authorized by the approved affordable housing plan pursuant to Section 17.29.040,
Nno building permit shall be issued for any market rate unit until the permittee has obtained permits
for target units sufficient to meet the requirements of Section 17.29.030 of this Chapter, and, if the
project includes inclusionary housing units pursuant to Chapter 17.31 of this Code-andChapter;
Seetion1731-030-ef this-Code. No final inspection for occupancy for any market-rate unit shall be
completed until the permittee has constructed the target units required by Section 17.29.030 of this
Chapter, unless so authorized in the approved affordable housing plan.

The time requirements set forth in this Section for issuance of building permits for market-rate units
and for final inspections for occupancy for market-rate units may be modified to accommodate
phasing schedules, model variations, or other factors in a heusingdevelopmentdensity bonus
project within the submitted affordable housing plan pursuant to Sections 17.29.0430 of this
Chapter, if the City determines this will provide greater public benefit and an affordable housing

agreement pursuant to Section 17.29.050 of this Chapter has been aceepted-by—the—ecommunity
development-direetorapproved by the decision making body for the first approval for the density

bonus project.
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Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for a heusing
developmentdensity bonus project.

The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
target units, by civil action and any other proceeding or method permitted by law.

. The City Manager is authorized to execute the—any resale—restrietion—agreement and any related
documents following approval such eftheresalerestrietion-agreement by the Community Development
Director and the City Attorney.

Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any applicant
or owner from the requirements of this Chapter.

The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the City
from any other remedy or relief to which it otherwise would be entitled under law or equity.

. Any target unit that is sold or rented in violation of the affordability requirements established in the

approved affordable housing agreement or resale restriction agreement shall be replaced at a one-to-
one ratio. The means of replacement shall be wholly subject to the discretion of the City Manager-os

thebededon e

. A request for a minor modification of an approved affordable housing plan may be granted by the

community development director if the modification is substantially in compliance with the original
affordable housing plan and conditions of approval for the density bonus project. A minor modification
1s technical in nature, as opposed to substantive or material. Substantive or material changes to the
affordable housing plan shall be processed in the same manner as the original plan.

The City shall prepare guidelines to further implement this ordinance. These guidelines shall include,

but are not limited to, the following:

1. The form and contents of the affordable housing agreement and any resale restriction, including
provisions for successors in interest and other ownership transfers for for-sale target units;

2. The form and contents of the final marketing plan and resident selection process:

3. Procedures for setting rents and sales prices for the target units;

—Procedures for qualifying tenant households and prospective purchaser households of target units,
including any preferences:

Compliance and monitoring procedures to assure that affordability restrictions are maintained;

.<7\.U‘|:'>

Resale and subordination procedures for for-sale target units;

+7. The establishment of any fees to recoup the City’s costs for the ongoing administration and
monitoring of the affordability provisions of the target units, except where prohibited by State
law.
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SECTION 2: Chapter 17.31 of the Municipal Code is amended in its entirety to read as
follows:

Chapter 17.31 - INCLUSIONARY HOUSING

Sections:

17.31.010  Basis and purposes.

17.31.020  Definitions.

17.31.030  Inclusionary requirement.

17.31.040  Inclusionary housing incentives.

17.31.050  Alternatives to constructing inclusionary units-ferrental-housing
desselopmone,

17.31.060  Affordable housing plan for inclusionary units.

17.31.070  Adjustment or reduction of inclusionary housing requirement.

17.31.080  Affordable housing agreement

17.31.090  Implementation and enforcement.

17.31.010 - Basis and purposes.

A.

B.

Rental and owner-occupied housing in the City has become steadily more expensive. Housing costs
have gone up faster than incomes for many groups in the community.

Many persons who work in the City, who have grown up or have family ties in the City, who already
live in the City but must move due to increasing housing costs, or who wish to live in the City for other
reasons, cannot afford housing in the city.

Federal and state government programs do not provide nearly enough affordable housing opportunities
or subsidies to satisfy the housing needs of moderate, lower or very low income households.

Rising land prices have been a key factor in preventing development of new affordable housing. New
housing construction in the City which does not include inclusionary units aggravates the existing
shortage of affordable housing by absorbing the supply of available residential land. This reduces the
supply of land for affordable housing and increases the price of remaining residential land. Providing
the inclusionary units required by this Chapter will help to ensure that part of the City's remaining
developable land is used to provide affordable housing.

The City wishes to retain an economically balanced community, with housing available to very low
income, lower income and moderate income households. The City's general plan implements the
established policy of the State of California that each community should foster an adequate supply of
housing for households at all economic levels.

An economically balanced community is only possible if part of the new housing built in the City is
affordable to households with limited incomes. Requiring builders of new housing to include some
housing affordable to households at a range of incomes is fair, not only because new development
without inclusionary units contributes to the shortage of affordable housing, but also because zoning
and other ordinances concerning new housing in the City should be consistent with the community's
goal to foster an adequate supply of housing for households at all economic levels.

In enacting this Chapter it is also the intent of the City of Brisbane to implement the goals, objectives,
and policies of the City's general plan housing element, which encourages the provision of housing
affordable to a variety of household income levels, seniors, and persons with disabilities, and identifies
an inclusionary housing policy as-one methods to encourage the development of affordable housing.
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17.31.020 - Definitions.

A.

B.

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the inclusionary housing requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as specified
in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

Approving Authority. The City decision-making body acting on an application for a housing
development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

City. The City of Brisbane or the Brisbane Housing Authority.

City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or the
Board Members of the Brisbane Housing Authority.

City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of domestic
partnership with the California Secretary of State pursuant to Division 2.5, beginning with Section 297,
of the California Family Code and such registration was in full force and effect at the time of the transfer
or on the date of the transferor's death. A copy of the domestic partnership registration shall be provided
to the city upon request.

Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.

1. Inclusionary Unit. Dwelling unit within a housing development that is required by Section
17.31.030 of this Chapter to be rented at affordable rents or sold at an affordable ownership cost to
specified households. Inclusionary units are-may be considered target units as that term is defined
in Chapter 17.29 of this Code.

2. Market-Rate Unit. Any unit within a housing development that is not an inclusionary unit.

K. FEligible Household. A household whose household income qualifies the household for occupancy of

KL.

inclusionary units provided under this Chapter.

FEligible Purchaser. A household whose household income qualifies the household to purchase a

for-sale inclusionary unit, or a qualified non-profit housing corporation as such term is defined in
Section 714.7 of the California Civil Code or successor provisions.

EM.  First Approval. The first of the following approvals to occur with respect to an inclusionary

housing development: subdivision approval, housing development permit, building permit or any other
permit or approval under the Zening-OrdinaneeBrisbane Municipal Code.

M:N.  Household Income. Household income shall be the gross income of the household as calculated

pursuant to Title 25 California Code of Regulations, §6914, as amended, or its successor. The
household income categories addressed in this Chapter shall be defined as follows:
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2.1. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3.2.Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

4.3. Very Low Income Household. A very low income household shall be as defined by California
Health and Safety Code Section 50105, as may be amended over time.

N-O. Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as

O:P.

established by Resolution of the City Council. For the purposes of this Chapter, “Housing Authority”
shall have the same meaning as “City.”

Inclusionary Housing DevelopmentHeusing-Development. Any parcel map, subdivision map, use
permit, building permit, or other City approval which results in a net increase of at least five (5) or more
primary dwelling units and/or residential lots or combination thereof intended for sale or for rent. An
inclusionary housing developmentresidential project may include, but is not limited to, new
construction, conversion of existing dwelling units to condominium ownership, creation of residential
lots, conversion of an existing nonresidential building to residential use, and the addition of primary

dwelling units to an existing multifamily dwelling. A-housing-developmentshal-ineludeunits-orlots
tendedforsale-orforrent.

1. For-Sale Inclusionary Housing Development. An inclusionary housing development, or portion
thereof, where the dwelling units or lots are offered to the public for purchase.

2. Rental_Inclusionary Housing Development. An inclusionary housing development, or portion
thereof, comprised of dwelling units which are intended to be rented, or are actually offered for
rent, to tenants upon completion, whether or not a condominium or subdivision map is recorded as
part of the housing development.

Resale restriction agreement. An agreement, covenant, deed of trust, or other document, approved by
the City Council, which is executed by the property owner and recorded against each inclusionary unit
to insure that such unit remains affordable for the applicable term.

17.31.030 - Inclusionary requirement.

A.

Applicability. The inclusionary requirements established in this section shall apply to all housing
development _projects with five (5) or more primary dwelling units_or residential lots, except for the
following:

1. Housing development projects that are developed pursuant to the terms of a development

agreement—executed—prior—to—the—effective—date—ofthis—Chapter, provided that such housing

development_projects shall comply with any affordable housing requirements included in the
development agreement.
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2. Housing development tentative maps or vesting tentative maps exempted by Government Code
Section 66474.2 or 66498.1, provided that such maps shall comply with any predecessor
ordinance in effect on the date the application for the map was deemed complete.

Inclusionary Requirements. Unless an alternative is elected pursuant to Section 17.31.050 of this
Chapter, the following inclusionary requirements shall apply to for-sale and rental housing
development projects:

1. For-sale Heusing-Developments. A for-sale inclusionary housing development subjeetto—the
mel&&enaw—reqw—remen%s—eﬁ%s—@hap&epshall prov1de the followmg 1nclu51onary lots or units;

a. A for-sale housing development with five (5) to ten (10) primary dwelling units or lots must
provide fifteen percent (15%) of the proposed units at affordable ownership costs for
moderate income households.

b. A for-sale housing development of eleven (11) or more primary dwelling units or lots must
provide ten percent (10%) of the units_or lots at affordable ownership costs for moderate
income households and five percent (5%) of the units or lots at affordable ownership costs
for lower income households.

2. Rental Heusing-Developments. A rental inclusionary housing development with five (5) or more
primary dwelling units must provide fifteen percent (15%) of the units at affordable rents to very

low income households;—unless—an—-alternative-is-elected pursuant-to-Seetion1+731-050-of this
Chapter.

C. Calculation of Inclusionary Requirement. For purposes of calculating the number of inclusionary units

required by this section, any calculations resulting in fractional units_of one-half or greater shall be
rounded to the next larger integer. If the calculation of the required total number of inclusionary units
results in a fraction of less than one-half, the fractional amount shall be provided to the City through
payment of an in-lieu fee established by the City Council. For density bonus projects per Chapter 17.29,
density bonus units shall not be counted when determining the minimum inclusionary housing

requirement.

D. Contemporaneous construction of five (5) or more primary dwelling units on a lot, or on contiguous

lots for which there is evidence of common ownership or control, even though not covered by the same
City land use approval, shall also be considered a single housing development. Construction shall be
considered contemporaneous if any building permits are issued within five (5) years following the date
of completion of any earlier construction.

E. If an inclusionary housing development preteetrequests a density bonus pursuant to Chapter 17.29 of

th1s Tltle eﬁlrv—mclusmnarv units may be cons1dered tar,qet units %h&t—meet—aﬂ—ef—tk%aﬁﬁheable

a 5 its-for purposes
of quallfymg fora densny bonus only if such mclusmnary umts meet all of the appllcable requirements
for target units in Chapter 17.29 of this Title and State Density Bonus Law.

17.31.040 - Inclusionary housing incentives.

A-———The following incentives shall apply to all inclusionary housing developments that provide one or
more inclusionary units in accordance with the provisions of this Chapter:

+A. Single-family detached inclusionary units reed-retmay be constructed on smaller lots the-same-size

asthan the market-rate units in the same residential-housing development, but the lots may be no smaller
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than the minimum standard for the applicable zoning district, except as previded-may be modified by

Seetion1731-060B)1H-efthisan eligible density bonus request pursuant to Chapter 17.29 of this Title
or other provisions of this Municipal Code that address reduction of minimum lot sizes.

. The square footage of the inclusionary units should be comparable to the market-rate units in the same

residential development. However, at the discretion of the Community Development Director, smaller
units may be provided, as long as the total inclusionary square footage provided remains comparable,

yielding additional units-taelastonaryunits-may-be-smalerin-size-than-market-rateunitsin-the same
eobdeptnldealas o

. Inclusionary units may have different finishes and features than market-rate units, including but not

limited to -interior finishes, fixtures, or appliances,—and-—features; than market-rate units in the same
residential development, as long as the finishes and features are durable and of good quality, as
determined by the Community Development Director.

For for-sale inclusionary housing prejeetsdevelopments, accessory dwelling units may be proposed as

inclusionary units. Such accessory dwelling units must comply with the requirements of Chapter 17.43
of this title. Accessory dwelling units shall be rented or sold, consistent with Chapter 17.43, at
affordable rents or affordable ownership costs per Section 17.31.030 of this Cehapter, as specified in a
regulatory agreement, covenant, or other document approved by the City Council pursuant to Section
17.31.060 of this chapter.

17.31.050 - Alternatives to constructing inclusionary units-ferrental- heusing-developments:

A.

An applicant for a -rental inclusionary housing development, or an applicant for a for-sale inclusionary
housing development of fifteen or fewer primary dwellings or lots subjeet—to—the—inelasionary

reguirements-of-this-Chapter may, at the sole discretion of the applicant, elect to pay an in-lieu fee as
established by resolution of the City Council, for each required inclusionary unit to the Brisbane

Housing Authority’s Low and Moderate Income Housing Fund, instead of constructing the inclusionary

units within the residential development;pursuantto-Government-Code-Seection-65850(g). The timing

ofthe-in-licu fee payment shall be paid prior to issuance of the building permit, unless applicable State

law requlres an different pavment timing-as-determined-by-the Plannins Commisston-or-City-Counett

An applicant for a rental or for-sale housing development subjeet-to-the-inchastonaryrequirements-of
this—Chapter-may request City Council approval of one or more of the following alternatives-as an

alternative to constructing the inclusionary units within the housing development_or paying an in-licu
fee, which request shall beas described within the affordable housing plan for inclusionary units
prepared pursuant to sabsSection 17.31.060_-B-3-of this Chapter. City Council approval of such a
request shall be based on findings that 1) the outcome for the City is superior in terms of the number
and affordability of affordable units that would be created, or 2) construction of the required
inclusionary units within the market-rate development would be infeasible or present unreasonable
hardship in light of such factors as project size, site constraints, market competition, price and product
type disparity, applicant capability, and financial subsidies available. Evidence must be submitted with
the affordable housing plan required by Section 17.31.060 of this Chapter.:

1. Off-Site Construction. The applicant may request to construct some or all of the inclusionary units
at a location within the City outside of the residential-developmenthousing development site. Off-
site construction alternatives include alternatives where parcelization of the subject property is
required to create a separate parcel. Off-site inclusionary units shall be located on sites that are
compatible with adjacent land uses, appropriately zoned for the intended residential development,




ATTACHMENT 5

and are in proximity to or will provide access to employment opportunities, urban services, major
roads or other public transit facilities.

Off-Site Preservation. The applicant may request to create inclusionary units off-site through the

purchase and conversion of existing market-rater units to affordable units, either by the applicant
or by a not-for-profit entity. The total square footage must, at minimum, equal the square footage
that would have been expected on-site, at affordability levels that meet or exceed the on-site
requirements. The off-site units must be purchased prior to the building permit for the inclusionary
housing development. The off-site preservation option must be approved by the City Council, and
the Community Development Director may set requirements related to the rehabilitation and
condition of the property and the protection and/or temporary relocation of existing tenants.

. Dedication of Land. The applicant may dedicate land within the City that is suitable for affordable

housing development to the City or anetherpublic-entity-that provides—atfordable-housingto the

desuznee of the Cltvthat—ts—s&t&bl%feﬁaffefdabl%heusmg—develepment —Th%k&ﬁé—sh&}l—meet—aﬂ—ef
: : ionts. The value of the

land shall be not less than the sum of the in- heu fee that would be due under srbrestiont ot
Section 17.31.050 of this Chapter. The valuation of any land offered in-lieu shall be determined by
an appraisal made by an appraiser mutually agreed upon by the City and the applicant. Costs
associated with the appraisal shall be borne by the applicant. The timing of the land dedication shall
be Hill-in—the-blanlk—1at or before the first approval of the inclusionary housing development.
Factors considered by the Council may include but are not limited to general location, access to
transit, buildability, current zoning, and the number of units that could be built at the

location.g—others?

. Funding of Affordable or Special Needs Housing Project. The applicant may make a contribution

to a special needs housing project or facility (shelter, transitional housing, or similar) erpregram

or-otheraffordable-housing projeet-in the City in an amount equivalent to the in-lieu fee payment

due under subsection A-} of this Section 17.31.050. The contribution must be made prior to receipt
of the building permit for the inclusionary housing development.

In-Lieu Fee for Certain For-Sale Developments. An applicant for a for-sale inclusionary housing

development of more than 15fifteen primary dwelling units or lots may request Council approval
to pay an in-lieu fee payment rather than construct affordable units with the project.

17.31.060 - Affordable housing plan for inclusionary units.

A.

An affordable housing plan for inclusionary units shall be submitted as part of the application for first

approval of any inclusionary housing development-fer-which-inclustonary-units-arerequired-by-this
Chapter, except where payment of an in-lieu fee is elected by the applicant for-a—rental-housing
development-pursuant to Section 17.31.050.€A) of this Chapter. No application for a first approval
may be deemed complete unless an affordable housing plan, if required, is submitted conforming to
the provisions of this Chapter.
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B.  Ifthe applicant has requested a density bonus pursuant to Chapter 17.29 of this Code, the affordable
housing plan required under this Section shall be combined with the affordable housing plan for target
units required pursuant to Section 17.29.040 of this Code.

C.  The affordable housing plan for inclusionary units shall include the following information:

1.  For housing developments proposing to construct the inclusionary units within the
development, the affordable housing plan shall specify, at the same level of detail as the
application for the housing development:

a. The number, type, tenure, household income categories, number of bedrooms and baths,
approximate location, size, and design_(including finishes and features) of all inclusionary
units;

b. Construction phasing of inclusionary units in relation to market-rate units and overall
construction schedule. If the developer intends-proposes to construct the inclusionary units
in separate phases from the market-rate unit construction, the affordable housing plan shall
specify the security to be provided to the City to ensure that the inclusionary units will be
constructed, and explain how the proposed phasing would provide greater public benefit
than providing the inclusionary units concurrently with the market-rate units;

c. Preliminary Mmarketing plan indicating general approach to marketing inclusionary units.
The fFinal marketing plan may be deferred to prior to first building permit issuance, subject
to Community Development Director approval, including the manner in which
inclusionary units will be offered to the public in a nondiscriminatory and equitable manner
and the method of marketing inclusionary units after initial occupancy is secured;

£—d. A financing mechanism, the particulars and the amount of which shall be
determined by the City at the time the affordable housing plan is approved, to cover the
City’s costs for the on-going administration and monitoring of the affordability provisions
applicable to the inclusionary units, except where prohibited by State law.

2. If an applicant requests City Council approval of alternatives to constructing the inclusionary
units within a reatathousing development pursuant to subsection 17.31.050.B of this Chapter, the
affordable housing plan shall describe the requested alternatives.

3. Ifthe applicant requests use of different finishes and features than market-rate units as addressed
in Section 17.31.040, the affordable housing plan shall describe the request.

€D. The affordable housing plan for inclusionary units shall be reviewed by-the Planning-Commission-or
City-Ceuneil,as-appropriate—to-the—applieation;—simultaneously with any other permit applications

associated with the first approval for the heusing-inclusionary housing development.
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17.31.070 — Adjustment or reduction of inclusionary housing requirement.

A.

An applicant may request City Council approval of an adjustment or reduction of the inclusionary
housing requirements of this Chapter if an applicant demonstrates that the requested adjustment or
reduction would better implement the goals, objectives, and policies of the City's general plan
housing element, which encourages the provision of housing affordable to a variety of household
income levels, seniors, and persons with disabilities. The City Council, in its sole discretion, will
determine whether to approve the applicant’s request based on the City’s progress in meeting its
housing goals, objectives, and policies at the time the request is made.

Any request for an adjustment or reduction under this section shall be submitted concurrently with the
affordable housing plan required by Section 17.31.060 of this Chapter. The request for a reduction or
adjustment shall set forth in detail the factual basis for the adjustment or reduction.

17.31.080 - Affordable housing agreement.

A.

Applicability. Recordation of an affordable housing agreement shall be made a condition of the first

approval for all inclusionary housing developments-subjeetto-therequirements-ofthis-Chapterto-ensure
implementation-of all requirements-ofthis-Chapter. The affordable housing agreement shall be recorded

prior to, or concurrently with, the final or parcel map, or, where the inclusionary housing development
does not require a map, prior to issuance of a building permit for any structure in the inclusionary
housing development. The affordable housing agreement shall run with the land and bind all future
owners and successors in interest.
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€B.The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1. All information provided in the affordable housing plan pursuant to Sections 17.31.060 of this
Chapter.

2. The household income categories of the inclusionary units, consistent with the requirements of

Section 17.31.030 of this Chapter or any alternative requirements pursuant to Section 17.31.050 of

this Chapter.

23. Continued affordability of the inclusionary units, as follows:

e-a. For-Sale Farget-Inclusionary Units. The affordable housing agreement shall require that a

resale restriction agreement, in a form approved by the City, be recorded against each for-sale
target-inclusionary unit when the target-unit is first transferred to an eligible purchaser. The
resale restriction agreement shall provide that target-inclusionary units in for-sale housing
developments shall remain affordable in perpetuity and that the affordability provisions be
applicable to any subsequent transferees or successors in interest.

The resale restriction agreement shall also prov1de that the for-sale targetinclusionary umt shall

&:b. Rental Inclusionary #Units. The affordable housing agreement shall be recorded against each

inclusionary housing development containing rental target—units to ensure that the target
nclus10nary units remaln affordable fer—a—mmmma—tem%as—speerﬁed—m—@evemme&t—@eée

Rental target-inclusionary units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale target—inclusionary units and the
requirements of subparagraph a of paragraph 32 of subsection B of this Section shall apply.

The affordable housing agreement shall specify that no household shall be permitted to begin

occupancy of an inclusionary unit unless the CommunityDevelopmentDireetorCity or the
Clty s de51gne has approved the household's ellg1b111ty—&Mess—th(,Lhe£meheld44as—been
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45. Affordable housing agreements for inclusionary housing developments intended to be occupied

by households with one or more members who are sixty-two (62) years of age or older shall
provide that dwelling units in the residential development shall be occupied by persons eligible
to reside in such a project.

56. The affordable housing agreement shall include provisions requiring maintenance of records

to demonstrate compliance with this Chapter.

67. The affordable housing agreement shall include a description of remedies for breach of the

agreement by either party. The City may identify tenant households or qualified purchaser
households as third party beneficiaries under the agreement.

D. The affordable housing agreement shall include any other provisions determined necessary by the City
Attorney to ensure implementation and compliance with this Chapter.

17.31.090 - Implementation and enforcement.

A. The City shall prepare guidelines to further implement this ordinance. These guidelines shall include,

but are not limited to, the following:

1. The form and contents of the affordable housing agreement and any resale restriction, including

provisions for successors in interest and other ownership transfers:

The form and contents of the final marketing plan and resident selection process;

Procedures for setting rents and sales prices for the inclusionary units;

Procedures for qualifying tenant households and prospective purchaser households of inclusionary

units, including any preferences:

Compliance and monitoring procedures to assure that affordability restrictions are maintained;

Resale and subordination procedures for inclusionary for-sale units;

The establishment of any fees to recoup the City’s costs for the ongoing administration and

monitoring of the affordability provisions of the inclusionary units, except where prohibited by
State law.

B. No permit, license, subdivision map, or other approval or entitlement for an inclusionary housing
development shall be issued, including without limitation a final inspection for occupancy, until all
requirements applicable to the inclusionary housing development at such time pursuant to this Chapter
have been satisfied.

1.

No building permit shall be issued for any market-rate unit until the permittee has obtained
permits for inclusionary units sufficient to meet the requirements of Section 17.31.030 of this
Chapter, and, if a density bonus has been requested pursuant to Chapter 17.29, Section 17.29.030
of this Code. No final inspection for occupancy for any market-rate unit shall be completed until

or simultaneously with the—permittee—has—eonstraetedconstruction of the inclusionary units
required by Section 17.31.030 of this Chapter.

The time requirements set forth in this Section for issuance of building permits for market-rate
units and for final inspections for occupancy for market-rate units may be modified to
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accommodate phasing schedules, model variations, or other factors in an inclusionary housing
development within the submitted affordable housing plan pursuant to Sections 17.31.060 of this
Chapter, if the City determines this will provide greater public benefit and an affordable housing
agreement pursuant to Section 17.31.080 of this Chapter has been accepted by the community
development director.

BC. Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for an
inclusionary housing development and any subsequent approvals.

€D. The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
inclusionary units, by civil action and any other proceeding or method permitted by law.

BE. The City Manager is authorized to execute the resale restriction agreement and any related documents
following approval by the Community Development Director and the City Attorney.

EF. Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any
applicant or owner from the requirements of this Chapter.

EG. The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the City
from any other remedy or relief to which it otherwise would be entitled under law or equity.

SECTION 3: Where a use permit, design permit or variance approval has been issued through
final action by the City prior to the effective date of this Ordinance, or where such planning permit
approval is not required and a complete building permit application has been submitted prior to
the effective date of this Ordinance, the holder of such use permit, design permit or variance
approval or complete building permit application may proceed to construct the improvements or
establish the use authorized by such permit or approval and the same shall be exempted from any
conflicting regulations that may be contained in this Ordinance.

SECTION 4: If any section, subsection, sentence, clause or phrase of this Ordinance is for any
reason held by a court of competent jurisdiction to be invalid or unconstitutional, such decision
shall not affect the validity of the remaining portions of this Ordinance. The City Council of the
City of Brisbane hereby declares that it would have passed this Ordinance and each section,
subsection, sentence, clause and phrase thereof, irrespective of the fact that one or more sections,
subsections, sentences, clauses or phrases may be held invalid or unconstitutional.

SECTION 5: This Ordinance shall be in full force and effect thirty days after its passage and
adoption.



Preliminary Proposed In-Lieu Fees ATTACHMENT 5

$/Unit Preliminary

Requirement, per unit Proposed In-Lieu Fee

For Sale, 5-10 units $ 236,558
For Sale, 11 + units $ 265,717
Rental $ 378,346

Comparable Policies

City Rental Owner Both Revised

South San Francsicso $424,840.11 | 1/1/2025
East Palo Alto $ 291,200 | $ 273,400 6/1/2024
San Mateo (city) $ 334,517 | $ 307,005 6/1/2024

Average Affordability Gap (2015 Nexus Study)

2015|2024 (CPI inflated)

50% of AMI $ 280,783 | $ 378,346
70%-80% of AMI $ 240,477 | $ 324,035
90%-110% of AMI $ 175,558 | $ 236,558
CPI-U, San Francisco-
Oakland-Hayward CA
CPI-U

2015 258.572

2024 348.417
Inflation Factor 1.347466083

Page 1of 1
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Attachment 4

September 26, 2024 Planning Commission Workshop

a. Agenda Report

b. Minutes



https://mccmeetingspublic.blob.core.usgovcloudapi.net/brisbaneca-meet-b9e79528a5b64ac3ac05a0cc4a12ea2b/ITEM-Attachment-001-6efa1a5df9864c9b99891a612ae392e7.pdf
https://www.brisbaneca.org/media/42846
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Attachment 5

November 14, 2024 Planning Commission Workshop

a. Agenda Report

b. Meeting video



https://mccmeetingspublic.blob.core.usgovcloudapi.net/brisbaneca-meet-546294d1eae24d5abbb52138352c02fa/ITEM-Attachment-001-092ac1a8f7894f5187e700aef5344d0f.pdf
https://www.youtube.com/watch?v=kT5wBzL5M8c
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Attachment 6

BMC Ch. 17.31, Density Bonus and Inclusionary Housing Ordinance



https://library.municode.com/ca/brisbane/codes/municipal_code?nodeId=TIT17ZO_CH17.31INHODEBO
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City of Brisbane

Planning Commission Agenda Report

TO: Planning Commission For the Meeting of 4/11/2019
FROM: Julia Ayres, Associate Planner, via J 01%918%’601@ Community Development
Director

SUBJECT: Zoning Text Amendment RZ-5-18; Zoning Text Amendments to update the
City’s density bonus and inclusionary housing regulations contained in Chapter
17.31 of the Brisbane Municipal Code, pursuant to Programs H.B.4.b and H.B.5.a
of the 2015-2022 Housing Element and State Assembly Bill AB 1505; Citywide;
City of Brisbane, applicant.

REQUEST: Zoning text amendments to update the density bonus and inclusionary housing
regulations in the Brisbane Municipal Code.

RECOMMENDATION: Adoption of Resolution RZ-5-18, recommending approval of the
zoning text amendments to the City Council.

ENVIRONMENTAL DETERMINATION: The City Council adopted a Negative
Declaration—State Clearinghouse No. 2015012053- for the 2015-2022 Housing Element via
adoption of Resolution 2015-08. The proposed zoning text amendments would modify existing
regulatory processes in the Municipal Code related to the cost or rent of new residential projects
which would be subject to project-specific CEQA analysis at the time they are submitted to the
City for review. State CEQA Guidelines Section 15061(b)(3) states the general rule that where it
can be seen with certainty that there is no possibility that minor zoning amendments may have a
significant effect on the environment, the activity is not subject to the California Environmental
Quality Act.

APPLICABLE REGULATIONS: Procedures for zoning amendments are provided in BMC
Chapter 17.50. The City’s zoning regulations regarding density bonuses and inclusionary
housing are located in BMC Chapter 17.31. State regulations governing the density bonuses and
inclusionary housing are located in Government Code Sections 65915 — 65918 and Section
65850, respectively.

BACKGROUND

The current 2015-2022 Housing Element of the General Plan and recently adopted State law AB
1505 (2017) require updates to the City’s Inclusionary Housing and Density Bonus Ordinance
(BMC Chapter 17.31, adopted in 2009). The applicable Housing Element excerpts and excerpt
from AB 1505 are attached. The Planning Commission has reviewed the City’s current
ordinance, state law provisions, regulations in neighboring jurisdictions, and other pertinent
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information over the course of five workshops and study sessions from July 2018 to March 2019.
The resulting draft amendments to the density bonus and inclusionary housing regulations are
attached in draft Resolution RZ-5-18 (Attachment 1) and discussed in detail below.

DISCUSSION:

The attached draft ordinance proposes the following revisions to the current density bonus and
inclusionary housing regulations.

)

2)

Organization of Ordinance

The current ordinance includes both density bonus and inclusionary housing regulations
within a single chapter (Chapter 17.31). While this allows for some efficiencies - specifically
in the affordable housing plan section, which has overlapping requirements for both types of
projects — staff recommends separating the two sets of regulations due to differences in their
application and administration. For example, while all projects over five units/lots in size
(per the recommended ordinance; see item 2 below) would be subject to inclusionary
requirements, the project may not necessarily invoke the density bonus regulations. The draft
ordinance extracts the density bonus regulations from Chapter 17.31 and inserts them into a
new Chapter 17.29, retaining the revised inclusionary housing regulations in Chapter 17.31.
Each chapter contains cross-references to the other where appropriate.

Consistent with this approach to separate the regulations into separate chapters, the draft
ordinance contains updates to the definitions sections of both chapters to eliminate
extraneous terms, consolidate definitions where appropriate, and update pertinent cross-
references between chapters. Organizational modifications are also proposed to aid in the
chapters’ readability.

Revises inclusionary housing regulations (Chapter 17.31) as follows:

a) Reduces the minimum unit threshold for projects subject to inclusionary housing
requirements from six units to five units.

The draft ordinance proposes reducing the inclusionary requirements threshold from six
to five units to make the threshold for density bonus and inclusionary housing projects
uniform. Under the current ordinance, a five-unit project providing one affordable
housing unit would be eligible for density bonus and concessions or incentives, while a
five-unit project not exercising the density bonus could be approved without yielding any
affordable units. The proposed 15% inclusionary requirement applied to a five unit
project would be one unit, per the rounding provisions contained in the ordinance.

b) Utilizes a percentage-based inclusionary requirement instead of the current sliding scale.

The draft ordinance would replace the current sliding scale for inclusionary requirements
with a flat percentage of 15% both for rental projects (in compliance with AB 1505) and
for-sale projects (see §17.31.030 of the draft ordinance). Additionally, §17.31.030.B.2
would require the inclusionary units for rental projects to be targeted to very low income
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households, whereas the current ordinance targets low and moderate income households.
As discussed in the January 24, 2019 staff memorandum to the Commission, the City
currently has not issued or approved any very low units in the current Regional Housing
Needs Allocation (RHNA), which identifies the need for 114 dwelling units affordable to
very low income households. Additionally, the Low Income Housing Tax Credit
(LIHTC) program requires eligible projects to provide housing affordable to households
making no more than 50-60 percent of the area’s median income, which falls within the
very low income household category for San Mateo County.

The draft ordinance breaks down affordability requirements between low and moderate
income households for for-sale residential projects based on the project size
(§17.31.030.B.1), as follows:

e Five- Ten Units/Lots: 15% affordable to moderate income households

It is recommended that smaller for-sale residential projects contain affordability
requirements targeted at moderate income households, recognizing the challenges
smaller projects face in regards to financing as well as managing the administration,
advertisements, and sales of the income-restricted units.

e Eleven or More Units/Lots: 10% affordable to moderate income households, 5%
affordable to low income households

Serving a broader range of income levels could be less fiscally and administratively
challenging for larger for-sale residential projects.

Provides one by-right alternative to constructing rental inclusionary units and additional
discretionary alternatives.

The current ordinance does not allow any alternatives to constructing inclusionary units
within the project. Consistent with the requirements of AB 1505, §17.31.050.A of the
draft ordinance as proposed allows a developer to pay an in-lieu fee, (as adopted
separately by the City Council) instead of providing affordable units within the project.
The fee is paid to the City and restricted for purposes of developing affordable housing.
While state law mandates that the City provide one alternative to on-site construction of
inclusionary units, §17.31.050.B of the draft ordinance also establishes several
discretionary alternatives - requiring City Council approval - that a developer could
request depending on the particular project, project site, or other circumstance that would
otherwise preclude the project from strict compliance with the ordinance or otherwise
achieve the City’s housing goals.

Establishes options for other adjustments of inclusionary housing requirement.

The draft ordinance would allow an applicant to request City Council approval of an
adjustment or reduction of the inclusionary housing requirements if they can demonstrate
that the adjustment would better implement the goals, objectives, and policies of the
Housing Element (e.g., a project providing special needs housing). The City Council
would have sole discretion in approving the applicant’s request based on the City’s
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progress in meeting its housing goals, objectives, and policies at the time the request is
made.

3) Revises the density bonus regulations (Chapter 17.29) as follows:

a) Eliminates density bonus tables and replaces with references to applicable State law.

The current ordinance contains excerpts from State density bonus law outlining the types
of density bonuses, the number of affordable units projects must provide, and the
maximum bonus available. The draft ordinance eliminates these excerpts and replaces
them with references to the applicable State statues. This ensures that the City’s
ordinance remains in compliance with State density bonus law as it may be amended over
time.

b) Creates a density bonus incentive for small projects and projects that exceed the density
bonus qualifications (pursuant to Housing Element Program H.B.5.a).

In order to implement this Housing Element program, §17.29.030.A.1 of the draft
ordinance establishes a density bonus for small projects (two to four units) in the R-2 and
R-3 Residential Districts. Additionally, §17.29.030.A.2 of the draft ordinance would
allow a developer of a housing development that exceeds the qualifications for a density
bonus to request one additional incentive or concession above the maximum number
prescribed by the Government Code.

Implementation

In considering the draft ordinance after the Planning Commission makes its recommendation, the
City Council will need to take separate action in regard to adopting an lieu-fee pursuant to
§17.31.050.A of the draft ordinance. The Council will have to make related policy decisions
including setting the fee amount, and determining if they want to impose a broader nexus or
linkage fee on smaller residential and/or nonresidential development, as discussed at the
Commission’s March 14, 2019 workshop. The Commission may wish to offer advisory
comments to the City Council on the fee issue.

As discussed at previous Commission study sessions and workshops, inclusionary housing in-
lieu fees must be programmed to support affordable housing opportunities, including new
construction of affordable housing, or other means to achieve the City’s housing goals (e.g.,
down payment loans for low income households, accessory dwelling unit construction loans,
etc.) The City Council would need to consider the City’s overall affordable housing policies and
strategies in conjunction with imposing affordable housing fees.
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Resolution RZ-5-18:
Relevant Housing Element Programs

Program H.B.4.b Update the inclusionary housing ordinance so as to comply with California
Civil Code Sections 1954.51-535.

Time Frame: December 31, 2016
Responsibility: Community Development Department
Funding Source: City funds

Program H.B.5.a Amend the Affordable Housing Ordinance (BMC Chapter 17.31) to permit the
City to grant a proportionately lower density bonus and/or incentives for affordable housing
projects that do not qualify under Government Code Section 65915 due to their small size or
other limitations, as well as to grant a density bonus and/or other incentives greater than
required for projects that meet or exceed the qualifications for a density bonus (as provided by
AB 2280), such as those that include units for extremely-low-income families and larger
households. Once the amendment is adopted, develop an outreach program to ensure its
successful implementation.

Time Frame: December 31, 2016
Responsibility: Community Development Department, Planning Commission, City Council
Funding Source: City funds



5/17/2018 Bill Text - AB-1505 Land use: zoning regulations.

ﬂ,ﬁ“\ (?)_ .
Iy _algforaeee,
fire” / LEGISLATIVE INFORMATION

Home Bill Information California Law Publications Other Resources My Subscriptions My Favorites

AB-1505 Land use: zoning regulations. (2017-2018)

SHARE THIS: n t Date Published: 09/29/2017 09:00 PM

Assembly Bill No. 1505

CHAPTER 376

An act to amend Section 65850 of, and to add Section 65850.01 to, the Government Code, relating to
land use.

[ Approved by Governor September 29, 2017. Filed with Secretary of State
September 29, 2017. ]

LEGISLATIVE COUNSEL'S DIGEST

AB 1505, Bloom. Land use: zoning regulations.

The Planning and Zoning Law authorizes the legislative body of any county or city to adopt ordinances regulating
zoning within its jurisdiction, as specified.

This bill would additionally authorize the legislative body of any county or city to adopt ordinances to require, as
a condition of development of residential rental units, that the development include a certain percentage of
residential rental units affordable to, and occupied by, moderate-income, lower income, very low income, or
extremely low income households or by persons and families of low or moderate income, as specified, and
would declare the intent of the Legislature in adding this provision.

This bill would also authorize the Department of Housing and Community Development, within 10 years of the
adoption or amendment of an ordinance by a county or city after September 15, 2017, that requires as a
condition of the development of residential rental units that more than 15% of the total number of units rented
in the development be affordable to, and occupied by, households at 80% or less of the area median income, to
review that ordinance if the county or city meets specified conditions. The bill would authorize the department to
request, and require that the county or city provide, evidence that the ordinance does not unduly constrain the
production of housing by submitting an economic feasibility study that meets specified standards. If the
department finds that economic feasibility study does not meet these standards, or if the county or city fails to
submit the study within 180 days, the bill would require the county or city to limit any requirement to provide
rental units in a development affordable to households at 80% or less of the area median income to no more
than 15% of the total number of units in the development. The bill would require the department to report any
findings made pursuant to these provisions to the Legislature. The bill would also declare that these provisions
regarding department review of certain land use ordinances address a matter of statewide concern.

Vote: majority Appropriation: no Fiscal Committee: yes Local Program: no

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 65850 of the Government Code is amended to read:
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65850. The legislative body of any county or city may, pursuant to this chapter, adopt ordinﬁwlt;rspfgawMOEgrj\;]; gf
the following:

(a) Regulate the use of buildings, structures, and land as between industry, business, residences, open space,
including agriculture, recreation, enjoyment of scenic beauty, use of natural resources, and other purposes.

(b) Regulate signs and billboards.

(c) Regulate all of the following:

(1) The location, height, bulk, number of stories, and size of buildings and structures.
(2) The size and use of lots, yards, courts, and other open spaces.

(3) The percentage of a lot which may be occupied by a building or structure.

(4) The intensity of land use.

(d) Establish requirements for offstreet parking and loading.

(e) Establish and maintain building setback lines.

(f) Create civic districts around civic centers, public parks, public buildings, or public grounds, and establish
regulations for those civic districts.

(g) Require, as a condition of the development of residential rental units, that the development include a certain
percentage of residential rental units affordable to, and occupied by, households with incomes that do not
exceed the limits for moderate-income, lower income, very low income, or extremely low income households
specified in Sections 50079.5, 50093, 50105, and 50106 of the Health and Safety Code. The ordinance shall
provide alternative means of compliance that may include, but are not limited to, in-lieu fees, land dedication,
off-site construction, or acquisition and rehabilitation of existing units.

SEC. 2. Section 65850.01 is added to the Government Code, to read:

65850.01. (a) The Department of Housing and Community Development, hereafter referred to as “the
department” in this section, shall have the authority to review an ordinance adopted or amended by a county or
city after September 15, 2017, that requires as a condition of the development of residential rental units that
more than 15 percent of the total number of units rented in a development be affordable to, and occupied by,
households at 80 percent or less of the area median income if either of the following apply:

(1) The county or city has failed to meet at least 75 percent of its share of the regional housing need allocated
pursuant to Sections 65584.04, 65584.05, and 65584.06, as applicable for the above-moderate income
category specified in Section 50093 of the Health and Safety Code, prorated based on the length of time within
the planning period pursuant to paragraph (1) of subdivision (f) of Section 65588, over at least a five-year
period. This determination shall be made based on the annual housing element report submitted to the
department pursuant to paragraph (2) of subdivision (a) of Section 65400.

(2) The department finds that the jurisdiction has not submitted the annual housing element report as required
by paragraph (2) of subdivision (a) of Section 65400 for at least two consecutive years.

(b) Based on a finding pursuant to subdivision (a), the department may request, and the county or city shall
provide, evidence that the ordinance does not unduly constrain the production of housing by submitting an
economic feasibility study. The county or city shall submit the study within 180 days from receipt of the
department’s request. The department’s review of the feasibility study shall be limited to determining whether or
not the study meets the following standards:

(1) A qualified entity with demonstrated expertise preparing economic feasibility studies prepared the study.

(2) If the economic feasibility study is prepared after September 15, 2017, the county or city has made the
economic feasibility study available for at least 30 days on its Internet Web site. After 30 days, the county or city
shall include consideration of the economic feasibility study on the agenda for a regularly scheduled meeting of
the legislative body of the county or city prior to consideration and approval. This paragraph applies when an
economic feasibility study is completed at the request of the department or prepared in connection with the
ordinance.
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(3) The study methodology followed best professional practices and was sufficiently r@otl&ctuhéﬁ)wv-rasn

assessment of whether the rental inclusionary requirement, in combination with other factors that influence
feasibility, is economically feasible.

(c) If the economic feasibility study requested pursuant to subdivision (b) has not been submitted to the
department within 180 days, the jurisdiction shall limit any requirement to provide rental units in a development
affordable to households at 80 percent of the area median income to no more than 15 percent of the total
number of units in a development until an economic feasibility study has been submitted to the department and
the department makes a finding that the study meets the standards specified in paragraphs (1), (3), and, if
applicable, (2), of subdivision (b).

(d) (1) Within 90 days of submission, the department shall make a finding as to whether or not the economic
feasibility study meets the standards specified in paragraphs (1), (3), and, if applicable, (2), of subdivision (b).

(2) If the department finds that the jurisdiction’s economic feasibility study does not meet the standards in
paragraphs (1), (3), and, if applicable, (2), of subdivision (b), the jurisdiction shall have the right to appeal the
decision to the Director of Housing and Community Development or his or her designee. The director or his or
her designee shall issue a final decision within 90 days of the department’s receipt of the appeal unless extended
by mutual agreement of the jurisdiction and the department.

(3) If in its final decision the department finds that jurisdiction’s economic feasibility study does not meet the
standards in paragraphs (1), (3), and, if applicable, (2), of subdivision (b), the jurisdiction shall limit any
requirement to provide rental units in a development affordable to households at 80 percent of the area median
income to no more than 15 percent of the total number of units in a development until such time as the
jurisdiction submits an economic feasibility study that supports the ordinance under review and the department
issues a finding that the study meets the standards in paragraphs (1), (3), and, if applicable, (2), of subdivision

(b).

(e) The department shall not request to review an economic feasibility study for an ordinance more than 10
years from the date of adoption or amendment of the ordinance, whichever is later.

(f) The department shall annually report any findings made pursuant to this section to the Legislature. The report
required by this subdivision shall be submitted in compliance with Section 9795.

(g) The Legislature finds and declares that ensuring access to affordable housing is a matter of statewide
concern and not a municipal affair, as that term is used in Section 5 of Article XI of the California Constitution.
Therefore, this section shall apply to an ordinance proposed or adopted by any city, including a charter city.

SEE€, 3. The Legislature finds and declares all of the following:

(a) Inclusidgary housing ordinances have provided quality affordable housing to over 80,000 Californians,
including the proquction of an estimated 30,000 units of affordable housing in the last decade alone.

(b) Since the 1970s;
affordable housing needs.

ver 170 jurisdictions have enacted inclusionary housing ordinances to meet their

(c) While many of these local progkams have been in place for decades, a 2009 appellate court decision has
created uncertainty and confusion for | governments regarding the use of this tool to ensure the inclusion of
affordable rental units in residential develop

(d) It is the intent of the Legislature to reaffirm™~he authority of local jurisdictions to include within these
inclusionary housing ordinances requirements related to provision of rental units.

(e) The Legislature declares its intent in adding subdivision (g\to Section 65850 of the Government Code,
pursuant to Section 1 of this act, to supersede the holding and dictaNgQ the court decision of Palmer/Sixth Street
Properties, L.P. v. City of Los Angeles (2009) 175 Cal.App.4th 1396 to the extent that the decision conflicts with
a local jurisdiction’s authority to impose inclusionary housing ordinances purssant to subdivision (g) of Section
65850 of the Government Code, as added pursuant to Section 1 of this act.

of the Government
uthority of local
reaffirming

(f) In no case is it the intent of the Legislature in adding subdivision (g) to Section 658
Code, pursuant to Section 1 of this act, to enlarge, diminish, or modify in any way the existin
jurisdictions to establish, as a condition of development, inclusionary housing requirements, beyo
their applicability to rental units.
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ATTACHMENT 5

RESOLUTION NO. RZ-5-18

RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF BRISBANE
RECOMMENDING APPROVAL OF ZONING TEXT AMENDMENT RZ-5-18
ADDING NEW CHAPTER 17.29 AND AMENDING CHAPTER 17.31 OF
THE BRISBANE MUNICIPAL CODE
CONCERNING DENSITY BONUS AND
INCLUSIONARY HOUSING REQUIREMENTS
TO THE CITY COUNCIL

WHEREAS, in April of 2015, the City Council adopted the 2015-2022 Housing Element
via General Plan Amendment GPA-1-14, and certified a Negative Declaration for the Housing
Element; and

WHEREAS, Housing Element Program H.B.5.a directs the City to amend the Affordable
Housing Ordinance (BMC Chapter 17.31) to permit the City to grant a proportionately lower
density bonus and/or incentives for affordable housing projects that do not qualify under
Government Code Section 65915 due to their small size or other limitations, as well as to grant a
density bonus and/or other incentives greater than required for projects that meet or exceed the
qualifications for a density bonus; and

WHEREAS, Housing Element Program H.B.4.b obligates the City to update its BMC
Chapter 17.31 to comply with current State inclusionary housing and density bonus law; and

WHEREAS, Assembly Bill (AB) 1505, signed into law in September 2017, requires
cities with inclusionary housing ordinances imposing an inclusionary requirement of more than
15 percent to rental housing developments to provide an economic feasibility study
demonstrating that that the ordinance does not unduly constrain the production of housing by to
the State Housing and Community Development Department, and requires inclusionary housing
ordinances to allow at least one by-right alternative to developers to constructing inclusionary
housing units within a rental housing development; and

WHEREAS, the draft ordinance implements the requirements of Housing Element
programs H.B.4.b and H.B.5.a related to the City’s implementation of State density bonus law,
and the requirements of Housing Element Program H.B.4.b and AB 1505 related to the City’s
inclusionary housing regulations, including adoption of a 15 percent inclusionary requirement for
rental and for-sale housing developments of five or more residential units or lots; and

WHEREAS, because the project implements Housing Element programs of the 2015-
2022 Housing Element, for which a negative declaration was adopted (SCH#2015012053), and
the proposed zoning text amendments can be seen with certainty to have no possibility of
significant effect on the environment, the activity is not subject to the California Environmental
Quality Act per State CEQA Guidelines Section 15061(b)(3); and
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Reso. RZ-5-18

Density Bonus/Inclusionary Housing Ord.

NOW, THEREFORE, based upon the evidence presented, both written and oral, the
Planning Commission of the City of Brisbane hereby RECOMMENDS that the City Council adopt
the attached ordinance.

AYES: Gomez, Gooding, Mackin, Sayasane.
NOES: None.
ABSENT: Patel.

PAMALA SAYASANE
Chairperson
ATTEST:

JOHN SWIECKI, Community Development Director
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draft
ORDINANCE NO.

AN ORDINANCE OF THE CITY OF BRISBANE
ADDING NEW CHAPTER 17.29 AND AMENDING CHAPTER 17.31 OF
THE BRISBANE MUNICIPAL CODE
CONCERNING DENSITY BONUS AND
INCLUSIONARY HOUSING REQUIREMENTS

The City Council of the City of Brisbane hereby ordains as follows:

SECTION 1: A new Chapter 17.29 is added to the Municipal Code to read as follows:

Chapter 17.29 — DENSITY BONUSES

Sections:

17.29.010  Purposes of chapter.

17.29.020  Definitions.

17.29.030  Density bonuses.

17.29.040  Affordable housing plan for density bonus projects.
17.29.050  Affordable housing agreement.

17.29.060  Implementation and enforcement.

17.29.010 — Purposes of chapter.

A

The City of Brisbane enacts this chapter to implement the goals, objectives, and policies of the City's
general plan housing element relative to administering a density bonus program to encourage the
provision of housing affordable to a variety of household income levels, seniors, and persons with
disabilities.

This chapter is also intended to implement Sections 65915, 65915.5, and 65917 of the California
Government Code, or successor regulations, governing density bonuses and other incentives required

therein for the production of housing for very low income, lower income, moderate income, and
senior households.

17.29.020 - Definitions.

A

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the density bonus requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as
specified in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

Approving Authority. The City decision-making body acting on an application for a housing
development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

Child Care Facility. Child care facility shall have the same meaning as defined in Government Code
Section 65915(h)(4), as may be amended over time.

City. The City of Brisbane or the Brishane Housing Authority.
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Draft Density Bonus/Inclusionary Housing Ord.

G. City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or the
Board Members of the Brisbane Housing Authority

H. City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

I.  Common Interest Development. As defined in California Civil Code Section 4100, as may be
amended over time.

J. Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

K. Density Bonus. A density increase over the otherwise allowable maximum residential density, as
defined in this Section 17.29.020, pursuant to Government Code Section 65915(f) and 65915.5, as
may be amended over time.

L. Development Standard. A development standard shall be as defined by Government Code Section
65915(0)(1), as may be amended over time. As used in this Chapter, the term "development standard"
does not include any of the following:

1. The permitted uses of a site;
2. Affordable housing requirements;

3. Building standards approved by the California Building Standards Commission as provided in
California Health and Safety Code Section 18901 et seq.; or

4. The requirements of Brisbane's Green Building Ordinance as set forth in Title 15, Chapter 15.80
of this Code.

M. Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of domestic
partnership with the California Secretary of State pursuant to Division 2.5, beginning with Section
297, of the California Family Code and such registration was in full force and effect at the time of the
transfer or on the date of the transferor's death. A copy of the domestic partnership registration shall
be provided to the city upon request.

N. Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.

1. Density Bonus Unit. Those dwelling units granted pursuant to the provisions of this Chapter
which exceed the otherwise allowable maximum residential density for the development site.

2. Market-Rate Unit. Any dwelling unit within a housing development that is not a target unit.

3. Target Units. Dwelling units affordable to moderate, low, or very low income households within
a housing development that qualify the project for a density bonus.

O. Eligible Household. A household whose household income qualifies the household for occupancy of
density bonus units provided under this Chapter.

P. First Approval. The first of the following approvals to occur with respect to a housing development:
subdivision approval, building permit or any permit or approval under the Zoning Ordinance.

Q. Household Income. Household income shall be the gross income of the household as calculated
pursuant to Title 25 California Code of Regulations, 86914, as amended, or its successor. The
household income categories addressed in this Chapter shall be defined as follows:
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1. Area Median Income. Area median income for San Mateo County as published by the State of
California pursuant to California Code of Regulations, Title 25, Section 6932, as may be
amended over time.

2. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3. Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

4. Very Low Income Household. A very low income household shall be as defined by California
Health and Safety Code Section 50105, as may be amended over time.

R. Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as established
by Resolution of the City Council. For the purposes of this Chapter, “Housing Authority” shall have
the same meaning as “City.”

S. Housing Development. Any parcel map, subdivision map, use permit, building permit, or other city
approval which results in a net increase of at least five (5) or more dwelling units and/or residential
lots or combination thereof. A housing development may include, but is not limited to, new
construction, conversion of existing dwelling units to condominium ownership, creation of residential
lots, conversion of an existing nonresidential building to residential use, and the addition of dwelling
units to an existing multifamily dwelling. A housing development shall include units or lots intended
for sale or for rent.

1. For-Sale Housing Development. A housing development, or portion thereof, where the dwelling
units or lots are offered to the public for purchase.

2. Rental Housing Development. A housing development, or portion thereof, comprised of dwelling
units which are intended to be rented, or are actually offered for rent, to tenants upon completion,
whether or not a condominium or subdivision map is recorded as part of the housing
development.

3. Senior Citizen Housing Development. A senior citizen housing development shall be as defined
per Government Code Section 65915(b)(1)(C), as may be amended over time.

T. Incentives or Concessions. Incentives or concessions shall be as defined in the Government Code
Section 65915(k) and 65915.5, as identified by a financial pro forma submitted by the applicant per
17.31.120 of this Code.

U. Maximum Residential Density. The maximum number of dwelling units permitted by the City's
zoning ordinance on the date the application is deemed complete.

V. Modified Parking Standards. Modifications to the parking standards that would otherwise apply to a
housing development under Chapter 17.34 of this Code, as described in Government Code Section
65915(p), as may be amended from time to time.

W. Resale Restriction Agreement. An agreement, covenant, deed of trust, or other document, approved
by the City Council, which is executed by the property owner and recorded against each target unit to
insure that such unit remains affordable for the applicable term.

X. Specific Adverse Impact. A "specific adverse impact” shall have the same meaning as the meaning
provided in the Government Code Section 65589.5, as may be amended from time to time.
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Draft Density Bonus/Inclusionary Housing Ord.

17.29.030 - Density bonuses.

A. The City shall grant a density bonus, incentives and concessions, waivers or reductions in
development standards, and/or modified parking standards requested by applicants for approval of a
housing development project of at least five units, to the extent required pursuant to Sections 65915
and 65915.5 of the Government Code, as may be amended over time.

1.

A developer of a housing development containing between two (2) and four (4) dwelling units
or lots may request City Council approval of a density bonus as shown in Table 17.29.030. The
City shall waive or reduce any development standard that may preclude development of such a
project subsection B of this Section 17.29.030.

Table 17.29.030

Zoning
District

Maximum
Permitted Percentage Total Units
Residential low income Percentage including Density
Lot Size Density units Density Bonus Bonus Units

R-2

4,950-7,499 sq ft 2 units 50% 30% 3 units

R-3

4,950-5,999 sq ft | 3 units 30% 15% 4 units

6,000- 7,499 sq ft | 4 units 50% 15% 5 units

A developer of a housing development that exceeds the qualifications for a density bonus per
Government Code Section 65915 may request that the City grant one additional incentive or
concession above the maximum number prescribed by Government Code Section 65915(d)(2),
as applicable to the project.

A developer may request a lesser density bonus than the project is entitled to, but no reduction
will be permitted in the number of required target units pursuant to subsection A of this Section
17.29.030.

Where a site has no maximum residential density, no density bonus need be granted. However,
the City shall grant incentives or concessions and waivers or reductions in development
standards requested by applicants pursuant to Government Code Sections 65915(d) and
65915(e).

Inclusionary units required pursuant to Chapter 17.31 will be counted as target units for the
purposes of calculating a density bonus.

B.  The following concessions and incentives shall require approval by the City Council, even though
the housing development may otherwise only require approval by the Planning Commission:

1.

Deferring collection of development impact fees on market-rate units until issuance of
certificate of occupancy;

Any direct financial assistance, including that for purchasers of target units;

Any regulatory incentives or concessions not related to the zoning ordinance's development
standards or parking requirements, such as incentives involving infrastructure standards or
mixed-use zoning.

C.  Nothing in this section requires the City to provide direct financial incentives for the housing
development, including but not limited to the provision of publicly owned land.

D. Inaccordance with state law, neither the granting of a concession or incentive, nor the granting of a
density bonus, shall be interpreted, in and of itself, to require a general plan amendment, zoning
change, or other discretionary approval.
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17.29.040 - Affordable housing plan for density bonus projects.

A

An affordable housing plan shall be submitted as part of the application for first approval of any
housing development for which a density bonus, incentives or concessions, or waivers or reductions
of development standards are requested. No application for a first approval shall be deemed
complete unless an affordable housing plan is submitted conforming to the provisions of this
section.

The affordable housing plan shall include the following information:

1.

All information required for affordable housing plans for inclusionary units pursuant to
Section 17.31.060.C of Chapter 17.31, as applicable to the project.

Description of the base project without the requested density bonus, the number and location
of all target units qualifying the project for a density bonus, the level of affordability of the
target units, and identification of the density bonus units.

Description of any requested density bonuses, incentives, concessions, waivers or
modifications of development standards, and/or modified parking standards.

a. For all requested incentives and concessions, a pro forma demonstrating the requested
incentives and concessions result in identifiable and actual cost reductions to provide for
affordable ownership cost or rent, as appropriate to the project. The cost of reviewing any
required pro forma data submitted in support of a request for a concession or incentive,
including but not limited to the cost to the City of hiring a consultant to review the pro
forma, shall be borne by the applicant.

b. For all requested waivers or reductions of development standards, written evidence that
(i) the development standards for which a waiver or reduction is requested will physically
preclude the construction of the housing development at the densities or with the
incentives or concessions permitted by this chapter; (ii) the waiver or reduction would
not have a specific, adverse impact, or, if a specific, adverse impact would occur, that the
impact could feasibly be mitigated or avoided,; (iii) the waiver or reduction would not
have an adverse impact on any real property that is listed in the California Register of
Historical Resources; and (iv) the waiver or reduction would not be contrary to any state
or federal law.

c. If a density bonus or concession is requested for a land donation, the application shall
show the location of the land to be dedicated and provide evidence that each of the
findings in Government Code Section 65915(g) can be made.

d. If a density bonus or concession is requested for a child care facility, the application shall
show the location and square footage of the child care facility and provide evidence that
the findings in Government Code Section 65915(i) can be made.

e. If a density bonus or concession is requested for a mixed use development, as defined in
Chapter 17.02 of this Code, the application shall provide evidence that the required
findings in Government Code Section 65915(k)(2) can be made.

The applicant may request a modification of the requirement set forth in Section 17.29.060 of
this Chapter that the target units be constructed concurrently with the market-rate units. In
that case, the affordable housing plan shall describe the proposed phasing at the same level of
detail as required in the application for the housing development, specify the security to be
provided to the City to ensure that the affordable units will be constructed, and explain how
the proposed phasing would provide greater public benefit than providing the target units
concurrently with the market-rate units.
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C. The affordable housing plan for density bonus projects shall be reviewed by the Planning
Commission or City Council, as appropriate to the application, simultaneously with any other
permit applications associated with the first approval for the housing development. The City
Council shall be the approving authority for the affordable housing plan where incentives or
concessions pursuant to Section 17.29.030 of this Code are requested, even though the approving
authority for the housing development might otherwise be the Planning Commission.

D. A request for a minor modification of an approved affordable housing plan may be granted by the
community development director if the modification is substantially in compliance with the original
affordable housing plan and conditions of approval. A minor modification is technical in nature, as
opposed to substantive or material. Substantive or material changes to the affordable housing plan
shall be processed in the same manner as the original plan.

17.29.050 - Affordable housing agreement.

A. Applicability. Recordation of an affordable housing agreement shall be made a condition of the first
approval for all housing developments subject to the requirements of this chapter to ensure
implementation of all requirements of this Chapter. The affordable housing agreement shall be
recorded prior to, or concurrently with, the final or parcel map, or, where the housing development
does not include a map, prior to issuance of a building permit for any structure in the housing
development. The affordable housing agreement shall run with the land and bind all future owners
and successors in interest.

B. Definitions. The following definitions shall be applicable to such terms as used in this section:

1. “Successor in interest”” means any person or persons, other than a transferee defined in
subparagraph b of paragraph 2 of this subsection B, vested in legal title to the target unit by
reason of the death of the owner of a target unit. For the purposes of this section, the household
income of a successor in interest will be calculated consistent with the calculation of household
income as defined in Section 17.29.020.Q of this Chapter.

2. "Transfer" means any sale, conveyance, assignment, or other change of ownership, whether
voluntary or involuntary, of any legal or equitable interest in a target unit. Where the target unit
is owned by a corporation, limited liability company, general or limited partnership, or other
form of business entity, a transfer of the unit shall be deemed to have occurred upon transfer of
fifty percent (50%) or more of the ownership interest in such entity. Notwithstanding the
foregoing, the following transfers shall be exempt from the requirement that the transferee
qualify as an eligible household:

a. Any transfer to a spouse or domestic partner of the transferor, where the spouse or
domestic partner becomes a co-owner of the target unit with the transferor;

b.  Any transfer by devise or inheritance to a spouse or domestic partner of the transferor upon
the transferor's death, where the spouse or domestic partner continues to occupy the unit as
his or her principal place of residence;

c. Any transfer between spouses as part of a marriage dissolution proceeding;
d. Any transfer to an inter vivos revocable trust in which the transferor is the beneficiary;

e. The granting of the lien or other security interest in the unit as security for a loan and such
loan complies with any applicable requirements of the resale restriction agreement.

The exemptions listed above shall apply only during the period in which the target unit is
owned by the exempted person and shall not apply to any subsequent transfer by that person,
which shall be subject to all of the terms and provisions of the resale restriction agreement.
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C. The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1.

All information provided in the affordable housing plan pursuant to Section 17.29.040 of this
Chapter.

Continued affordability of the target units, as follows:

a. For-Sale Target Units. The affordable housing agreement shall require that a resale
restriction agreement, in a form approved by the City, be recorded against each for-sale
target unit when the target unit is first transferred to an eligible purchaser. The resale
restriction agreement shall provide that target units in for-sale housing developments
shall remain affordable in perpetuity and that the affordability provisions be applicable to
any subsequent transferees or successors in interest

The resale restriction agreement shall also provide that the for-sale target unit shall not be
rented and that a successor in interest shall not be exempt from meeting the household
income eligibility requirements as are transferees under paragraph 2 of subsection B of
this section; provided, however, a successor interest may reside in the unit, subject to the
obligations of the resale restriction agreement, if a successor in interest’s household
income qualifies the successor in interest as provided in Section 17.29.020 Q of this
Chapter. If the household income of the successor in interest does not qualify, the
successor in interest must sell the unit as set forth in the resale restriction agreement,
following a grace period not to exceed one year.

b. Rental Target Units. The affordable housing agreement shall be recorded against each
housing development containing rental target units to ensure that the target units remain
affordable for a minimum term as specified in Government Code Section 65915(c)(1);
provided, however, if the target units in the housing development are also inclusionary
housing units as defined in Chapter 17.31, the target units shall remain affordable in
perpetuity as required by Chapter 17.31

For those target units in a housing development that are not inclusionary housing units as
defined in Chapter 17.31, a longer period of time than as specified in Government Code
section 65915(c)(1) may be required by any construction or mortgage financing
assistance program, mortgage insurance program, or rental subsidy program.

Rental target units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale target units and the requirements of
subparagraph a of paragraph 2 of subsection B of this Section shall apply.

The affordable housing agreement shall specify that no household shall be permitted to begin
occupancy of a target unit unless the Community Development Director has approved the
household's eligibility, unless the household has been exempted under paragraph 2 of
subsection B of this Section 17.29.050. If the City maintains a list of, or otherwise identifies,
eligible households, initial and subsequent occupants of target units shall be selected first
from the list of identified households, to the maximum extent possible, in accordance with
guidelines approved by the City Council.

Affordable housing agreements for land dedication, child care facilities, and condominium
conversions shall ensure continued compliance with all conditions included in Government
Code Sections 65915 and 65915.5.

Affordable housing agreements for senior citizen housing developments shall provide that
units in the residential development shall be occupied by senior citizens or other persons
eligible to reside in such a project.
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6.  The affordable housing agreement shall include provisions requiring maintenance of records
to demonstrate compliance with this Chapter.

7. The affordable housing agreement shall include a description of remedies for breach of the
affordable housing agreement by either party. The City may identify tenants or qualified
purchasers as third party beneficiaries under the agreement.

D. The affordable housing agreement shall include any other provisions determined necessary by the

City Attorney to ensure implementation and compliance with this Chapter.

17.29.060 - Implementation and enforcement.

A

No permit, license, subdivision map, or other approval or entitlement for a housing development
shall be issued, including without limitation a final inspection for occupancy, until all requirements
applicable to the housing development at such time pursuant to this Chapter have been satisfied.

1. No building permit shall be issued for any market rate unit until the permittee has obtained
permits for target units sufficient to meet the requirements of Section 17.29.030 of this Chapter,
and, if the project includes inclusionary housing units pursuant to Chapter 17.31 of this
Chapter, Section 17.31.030 of this Code. No final inspection for occupancy for any market-rate
unit shall be completed until the permittee has constructed the target units required by Section
17.29.030 of this Chapter.

2. The time requirements set forth in this Section for issuance of building permits for market-rate
units and for final inspections for occupancy for market-rate units may be modified to
accommodate phasing schedules, model variations, or other factors in a housing development
within the submitted affordable housing plan pursuant to Sections 17.29.040 of this Chapter, if
the City determines this will provide greater public benefit and an affordable housing
agreement pursuant to Section 17.29.050 of this Chapter has been accepted by the community
development director.

Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for a
housing development.

The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
target units, by civil action and any other proceeding or method permitted by law.

The City Manager is authorized to execute the resale restriction agreement and any related
documents following approval of the resale restriction agreement by the Community Development
Director and the City Attorney.

Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any
applicant or owner from the requirements of this Chapter.

The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the
City from any other remedy or relief to which it otherwise would be entitled under law or equity.
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SECTION 2: Chapter 17.31 of the Municipal Code is amended in its entirety to read as
follows:

Chapter 17.31 - INCLUSIONARY HOUSING

Sections:

17.31.010  Basis and purposes.

17.31.020  Definitions.

17.31.030  Inclusionary requirement.

17.31.040 Inclusionary housing incentives.

17.31.050  Alternatives to constructing inclusionary units for rental housing
developments.

17.31.060  Affordable housing plan for inclusionary units.

17.31.070  Adjustment or reduction of inclusionary housing requirement.

17.31.080  Affordable housing agreement

17.31.090  Implementation and enforcement.

17.31.010 - Basis and purposes.

A

Rental and owner-occupied housing in the City has become steadily more expensive. Housing costs
have gone up faster than incomes for many groups in the community.

Many persons who work in the City, who have grown up or have family ties in the City, who already
live in the City but must move due to increasing housing costs, or who wish to live in the City for
other reasons, cannot afford housing in the city.

Federal and state government programs do not provide nearly enough affordable housing
opportunities or subsidies to satisfy the housing needs of moderate, lower or very low income
households.

Rising land prices have been a key factor in preventing development of new affordable housing.
New housing construction in the City which does not include inclusionary units aggravates the
existing shortage of affordable housing by absorbing the supply of available residential land. This
reduces the supply of land for affordable housing and increases the price of remaining residential
land. Providing the inclusionary units required by this Chapter will help to ensure that part of the
City's remaining developable land is used to provide affordable housing.

The City wishes to retain an economically balanced community, with housing available to very low
income, lower income and moderate income households. The City's general plan implements the
established policy of the State of California that each community should foster an adequate supply of
housing for households at all economic levels.

An economically balanced community is only possible if part of the new housing built in the City is
affordable to households with limited incomes. Requiring builders of new housing to include some
housing affordable to households at a range of incomes is fair, not only because new development
without inclusionary units contributes to the shortage of affordable housing, but also because zoning
and other ordinances concerning new housing in the City should be consistent with the community's
goal to foster an adequate supply of housing for households at all economic levels.

In enacting this Chapter it is also the intent of the City of Brisbane to implement the goals,
objectives, and policies of the City's general plan housing element, which encourages the provision
of housing affordable to a variety of household income levels, seniors, and persons with disabilities,
and identifies an inclusionary housing policy as methods to encourage the development of affordable
housing.
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17.31.020 - Definitions.

A

Affordable Housing Agreement. A recorded agreement between a property owner and the City to
ensure that the inclusionary housing requirements of this Chapter are satisfied.

Affordable Ownership Cost. The affordable ownership cost for for-sale target units shall be as
specified in California Health and Safety Code Section 50052.5, as may be amended over time.

Affordable Rent. The affordable rent for rental target units shall be as specified in California Health
and Safety Code Section 50053, as may be amended over time.

Approving Authority. The City decision-making body acting on an application for a housing
development subject to the requirements of this Chapter, including the City Council, Planning
Commission, or Community Development Director.

City. The City of Brisbane or the Brisbane Housing Authority.

City Council. The City Council of the City of Brisbane as established in Title 2 of this Code or the
Board Members of the Brisbane Housing Authority.

City Manager. The City Manager of the City of Brisbane as established in Title 2 of this Code, the
City Manager’s designee, the Executive Director of the Brisbane Housing Authority or the Executive
Director’s designee.

Community Development Director. The Director of the Community Development Department
responsible for overseeing implementation of Title 17 of this Code, or the Community Development
Director’s designee.

Domestic Partner. Domestic partner means two (2) persons who have filed a declaration of domestic
partnership with the California Secretary of State pursuant to Division 2.5, beginning with Section
297, of the California Family Code and such registration was in full force and effect at the time of the
transfer or on the date of the transferor's death. A copy of the domestic partnership registration shall
be provided to the city upon request.

Dwelling Unit. Dwelling unit shall have the meaning set forth in Section 17.02.235 of this Code.

1. Inclusionary Unit. Dwelling unit within a housing development that is required by Section
17.31.030 of this Chapter to be rented at affordable rents or sold at an affordable ownership cost
to specified households. Inclusionary units are considered target units as that term is defined in
Chapter 17.29 of this Code.

2. Market-Rate Unit. Any unit within a housing development that is not an inclusionary unit.

Eligible Household. A household whose household income qualifies the household for occupancy of
inclusionary units provided under this Chapter.

First Approval. The first of the following approvals to occur with respect to a housing development:
subdivision approval, building permit or any permit or approval under the Zoning Ordinance.

. Household Income. Household income shall be the gross income of the household as calculated

pursuant to Title 25 California Code of Regulations, 86914, as amended, or its successor. The
household income categories addressed in this Chapter shall be defined as follows:

1. Area Median Income. Area median income for San Mateo County as published by the State of
California pursuant to California Code of Regulations, Title 25, Section 6932, as may be
amended over time.
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2. Lower Income Household. A household whose income does not exceed the lower income limits
applicable to San Mateo County, as published annually by the State of California pursuant to
California Code of Regulations, Title 25, Section 6932, as may be amended over time.

3. Moderate Income Household. A household whose income does not exceed the moderate income
limits applicable to San Mateo County, as published annually by the State of California pursuant
to California Code of Regulations, Title 25, Section 6932, as may be amended over time.

4. Very Low Income Household. A very low income household shall be as defined by California

Health and Safety Code Section 50105, as may be amended over time.

N. Housing Authority. “Housing Authority” shall mean the Brisbane Housing Authority, as established
by Resolution of the City Council. For the purposes of this Chapter, “Housing Authority” shall have
the same meaning as “City.”

O. Housing Development. Any parcel map, subdivision map, use permit, building permit, or other City
approval which results in a net increase of at least five (5) or more dwelling units and/or residential
lots or combination thereof. A housing development may include, but is not limited to, new
construction, conversion of existing dwelling units to condominium ownership, creation of residential
lots, conversion of an existing nonresidential building to residential use, and the addition of dwelling
units to an existing multifamily dwelling. A housing development shall include units or lots intended
for sale or for rent.

1. For-Sale Housing Development. A housing development, or portion thereof, where the dwelling
units or lots are offered to the public for purchase.

2. Rental Housing Development. A housing development, or portion thereof, comprised of dwelling
units which are intended to be rented, or are actually offered for rent, to tenants upon completion,
whether or not a condominium or subdivision map is recorded as part of the housing
development.

P. Maximum Residential Density. The maximum number of residential units permitted by the City's
zoning ordinance on the date the application is deemed complete.

Q. Resale restriction agreement. An agreement, covenant, deed of trust, or other document, approved by
the City Council, which is executed by the property owner and recorded against each inclusionary
unit to insure that such unit remains affordable for the applicable term.

17.31.030 - Inclusionary requirement.

A. Applicability. The inclusionary requirements established in this section shall apply to all housing
developments with five (5) or more dwelling units, except for the following:

1. Housing developments that are developed pursuant to the terms of a development agreement
executed prior to the effective date of this Chapter, provided that such housing developments
shall comply with any affordable housing requirements included in the development agreement.

2. Housing development tentative maps or vesting tentative maps exempted by Government Code
Section 66474.2 or 66498.1, provided that such maps shall comply with any predecessor
ordinance in effect on the date the application for the map was deemed complete.

B. Inclusionary Requirements.

1. For-sale Housing Developments. A for-sale housing development subject to the inclusionary
requirements of this Chapter shall provide the following inclusionary lots or units, unless an
alternative is approved pursuant to Section 17.31.050 of this Chapter:
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C.

a. A for-sale housing development with five (5) to ten (10) dwelling units or lots must provide
fifteen percent (15%) of the units at affordable ownership costs for moderate income
households.

b. A for-sale housing development of eleven (11) or more dwelling units or lots must provide
ten percent (10%) of the units at affordable ownership costs for moderate income
households and five percent (5%) of the units or lots at affordable ownership costs for
lower income households.

2. Rental Housing Developments. A rental housing development with five (5) or more dwelling
units must provide fifteen percent (15%) of the units at affordable rents to very low income
households, unless an alternative is elected pursuant to Section 17.31.050 of this Chapter.

For purposes of calculating the number of inclusionary units required by this section, any calculations
resulting in fractional units shall be rounded to the next larger integer. Additionally, any density
bonus units authorized pursuant to Chapter 17.29 of this Code shall not be counted as part of the
housing development.

Contemporaneous construction of five (5) or more dwelling units on a lot, or on contiguous lots for
which there is evidence of common ownership or control, even though not covered by the same City
land use approval, shall also be considered a single housing development. Construction shall be
considered contemporaneous if any building permits are issued within five (5) years following the
date of completion of any earlier construction.

17.31.040 - Inclusionary housing incentives.

A

The following incentives shall apply to all housing developments that provide one or more
inclusionary units in accordance with the provisions of this Chapter:

1. Single-family detached inclusionary units need not be constructed on lots the same size as the
market-rate units in the same residential development, but the lots may be no smaller than the
minimum standard for the applicable zoning district, except as provided by Section
17.31.060(B)(1) of this Chapter.

2. Inclusionary units may be smaller in size than market-rate units in the same residential
development.

3. Inclusionary units may have different interior finishes and features than market-rate units in the
same residential development, as long as the finishes and features are durable and of good
guality, as determined by the Community Development Director.

17.31.050 - Alternatives to constructing inclusionary units for rental housing developments.

A

An applicant for a rental housing development subject to the inclusionary requirements of this
Chapter may, at the sole discretion of the applicant, elect to pay an in-lieu fee as established by
resolution of the City Council, for each required inclusionary unit to the Brisbane Housing
Authority’s Low and Moderate Income Housing Fund, instead of constructing the inclusionary units
within the residential development, pursuant to Government Code Section 65850(g). The timing of
the in-lieu fee payment shall be as determined by the Planning Commission or City Council at the
time of approval of the affordable housing plan pursuant to Section 17.31.060 of this Chapter.
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B.

An applicant for a rental housing development subject to the inclusionary requirements of this
Chapter may request City Council approval of one or more of the following alternatives as an
alternative to constructing the inclusionary units within the housing development, as described within
the affordable housing plan for inclusionary units prepared pursuant to subsection 17.31.060.B.3 of
this Chapter:

1. Off-Site Construction. The applicant may request to construct some or all of the inclusionary
units at a location within the City outside of the residential development. Off-site inclusionary
units shall be located on sites that are compatible with adjacent land uses, appropriately zoned for
the intended residential development, and are in proximity to or will provide access to
employment opportunities, urban services, major roads or other public transit facilities.

2. Dedication of Land. The applicant may dedicate land within the City to the City or another public
entity that provides affordable housing that is suitable for affordable housing development. The
land shall meet all of the requirements of Government Code Section 65915(g). The value of the
land shall be not less than the sum of the in-lieu fee that would be due under subsection A.1 of
this Section 17.31.050. The valuation of any land offered in-lieu shall be determined by an
appraisal made by an appraiser mutually agreed upon by the City and the applicant. Costs
associated with the appraisal shall be borne by the applicant.

3. Funding of Affordable or Special Needs Housing Project. The applicant may make a contribution
to a special needs housing project or program or other affordable housing project in the City in an
amount equivalent to the in-lieu fee payment due under subsection A.1 of this Section 17.31.050.

4. Other Alternatives. The City Council may approve other alternatives to the construction of new
inclusionary units. Alternatives may include, but are not limited to, acquisition and rehabilitation
of inclusionary units, conversion of existing market-rate units to inclusionary units, or
construction of special needs housing projects or programs (shelters, transitional housing, etc.).

17.31.060 - Affordable housing plan for inclusionary units.

A

An affordable housing plan for inclusionary units shall be submitted as part of the application for
first approval of any housing development for which inclusionary units are required by this
Chapter, except where payment of an in-lieu fee is elected by the applicant for a rental housing
development pursuant to Section 17.31.050 of this Chapter. No application for a first approval may
be deemed complete unless an affordable housing plan, if required, is submitted conforming to the
provisions of this Chapter.

If the applicant has requested a density bonus pursuant to Chapter 17.29 of this Code, the affordable
housing plan required under this Section shall be combined with the affordable housing plan for
target units required pursuant to Section 17.29.040 of this Code.

The affordable housing plan for inclusionary units shall include the following information:

1.  For housing developments proposing to construct the inclusionary units within the
development, the affordable housing plan shall specify, at the same level of detail as the
application for the housing development:

a. The number, type, tenure, number of bedrooms and baths, approximate location, size, and
design of all inclusionary units;

b. Construction phasing of inclusionary units in relation to market-rate units and overall
construction schedule. If the developer intends to construct the inclusionary units in
separate phases from the market-rate unit construction, the affordable housing plan shall
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C.

specify the security to be provided to the City to ensure that the inclusionary units will be
constructed, and explain how the proposed phasing would provide greater public benefit
than providing the inclusionary units concurrently with the market-rate units;

c. Marketing plan;
d. Methods to be used to verify incomes of tenant households or purchaser households;

e. Procedures for qualifying tenant households and prospective purchaser households of
inclusionary units, including any preferences.

f. A financing mechanism, the particulars and the amount of which shall be determined by
the City at the time the affordable housing plan is approved, to cover the City’s costs for
the on-going administration and monitoring of the affordability provisions applicable to
the inclusionary units.

2. If an applicant requests City Council approval of alternatives to constructing the inclusionary
units within a rental housing development pursuant to subsection 17.31.050.B of this Chapter,
the affordable housing plan shall describe the requested alternatives.

3. The affordable housing plan shall state the affordable rent or ownership costs of the
inclusionary units, as calculated by the Community Development Director.

4. If the applicant wishes to request a modification of the requirements set forth in Section
17.31.090 of this Chapter that the inclusionary units be constructed concurrently with the
market-rate units, the affordable housing plan shall describe the proposed phasing at the same
level of detail as required in the application for the housing development. Additionally, the plan
shall specify the security to be provided to the City to ensure that the inclusionary units will be
constructed, and explain how the proposed phasing would provide greater public benefit than
providing the inclusionary units concurrently with the market-rate units.

The affordable housing plan for inclusionary units shall be reviewed by the Planning Commission or
City Council, as appropriate to the application, simultaneously with any other permit applications
associated with the first approval for the housing development.

17.31.070 — Adjustment or reduction of inclusionary housing requirement.

A

An applicant may request City Council approval of an adjustment or reduction of the inclusionary
housing requirements of this Chapter if an applicant demonstrates that the requested adjustment or
reduction would better implement the goals, objectives, and policies of the City's general plan
housing element, which encourages the provision of housing affordable to a variety of household
income levels, seniors, and persons with disabilities. The City Council, in its sole discretion, will
determine whether to approve the applicant’s request based on the City’s progress in meeting its
housing goals, objectives, and policies at the time the request is made.

Any request for an adjustment or reduction under this section shall be submitted concurrently with the
affordable housing plan required by Section 17.31.060 of this Chapter. The request for a reduction or
adjustment shall set forth in detail the factual basis for the adjustment or reduction.

17.31.080 - Affordable housing agreement.

A

Applicability. Recordation of an affordable housing agreement shall be made a condition of the first
approval for all housing developments subject to the requirements of this Chapter to ensure
implementation of all requirements of this Chapter. The affordable housing agreement shall be
recorded prior to, or concurrently with, the final or parcel map, or, where the housing development
does not require a map, prior to issuance of a building permit for any structure in the housing
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development. The affordable housing agreement shall run with the land and bind all future owners
and successors in interest.

B. Definitions. The following definitions shall be applicable to such terms as used in this section:

1.

“Successor in interest”” means any person or persons, other than a transferee defined in
subparagraph b of paragraph 2 of this subsection B, vested in legal title to the target unit by
reason of the death of the owner of a target unit. For the purposes of this section, the household
income of a successor in interest will be calculated consistent with the calculation of household
income as defined in Section 17.29.020.Q of this Chapter.

"Transfer" means any sale, conveyance, assignment, or other change of ownership, whether
voluntary or involuntary, of any legal or equitable interest in an inclusionary unit. Where the
inclusionary unit is owned by a corporation, limited liability company, general or limited
partnership, or other form of business entity, a transfer of the inclusionary unit shall be deemed
to have occurred upon transfer of fifty percent (50%) or more of the ownership interest in such
entity. Notwithstanding the foregoing, the following transfers shall be exempt from the
requirement that the transferee qualify as an eligible household:

a. Any transfer to a spouse or domestic partner of the transferor, where the spouse or
domestic partner becomes a co-owner of the inclusionary unit with the transferor;

b.  Any transfer by devise or inheritance to a spouse or domestic partner of the transferor upon
the transferor's death, where the spouse or domestic partner continues to occupy the
inclusionary unit as his or her principal place of residence;

c. Any transfer between spouses as part of a marriage dissolution proceeding;
d. Any transfer to an inter vivos revocable trust in which the transferor is the beneficiary;

e. The granting of the lien or other security interest in the unit as security for a loan and such
loan complies with any applicable requirements of the resale restriction agreement.

The exemptions listed above shall apply only during the period in which the inclusionary unit is
owned by the exempted person and shall not apply to any subsequent transfer by that person,
which shall be subject to all of the terms and provisions of the resale restriction agreement.

C. The affordable housing agreement shall be in a form provided by the City and shall include the
following, without limitation:

1.

All information provided in the affordable housing plan pursuant to Sections 17.31.060 of
this Chapter.

Continued affordability of the inclusionary units, as follows:

c. For-Sale Target Units. The affordable housing agreement shall require that a resale
restriction agreement, in a form approved by the City, be recorded against each for-sale
target unit when the target unit is first transferred to an eligible purchaser. The resale
restriction agreement shall provide that target units in for-sale housing developments
shall remain affordable in perpetuity and that the affordability provisions be applicable to
any subsequent transferees or successors in interest

The resale restriction agreement shall also provide that the for-sale target unit shall not be
rented and that a successor in interest shall not be exempt from meeting the household
income eligibility requirements as are transferees under paragraph 2 of subsection B of
this section; provided, however, a successor interest may reside in the unit, subject to the
obligations of the resale restriction agreement, if a successor in interest’s household
income qualifies the successor in interest as provided in Section 17.29.020 Q of this
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Chapter. If the household income of the successor in interest does not qualify, the
successor in interest must sell the unit as set forth in the resale restriction agreement,
following a grace period not to exceed one year.

d. Rental Inclusionary units. The affordable housing agreement shall be recorded against
each housing development containing rental target units to ensure that the target units
remain affordable for a minimum term as specified in Government Code Section
65915(c)(1); provided, however, if the target units in the housing development are also
inclusionary housing units as defined in Chapter 17.31, the target units shall remain
affordable in perpetuity as required by Chapter 17.31

For those target units in a housing development that are not inclusionary housing units as
defined in Chapter 17.31, a longer period of time than as specified in Government Code
section 65915(c)(1) may be required by any construction or mortgage financing
assistance program, mortgage insurance program, or rental subsidy program.

Rental target units that are later converted to for-sale units, e.g., converted to
condominiums, and then sold shall be sold as for-sale target units and the requirements of
subparagraph a of paragraph 2 of subsection B of this Section shall apply.

The affordable housing agreement shall specify that no household shall be permitted to begin
occupancy of an inclusionary unit unless the Community Development Director has approved
the household's eligibility, unless the household has been exempted under subsection B of
this Section 17.31.080. If the City maintains a list of, or otherwise identifies, eligible
households, initial and subsequent occupants of inclusionary units shall be selected first from
the list of identified households, to the maximum extent possible, in accordance with
guidelines approved by the City Council.

Affordable housing agreements for housing developments intended to be occupied by
households with one or more members who are sixty-two (62) years of age or older shall
provide that dwelling units in the residential development shall be occupied by persons
eligible to reside in such a project.

The affordable housing agreement shall include provisions requiring maintenance of records
to demonstrate compliance with this Chapter.

The affordable housing agreement shall include a description of remedies for breach of the
agreement by either party. The City may identify tenant households or qualified purchaser
households as third party beneficiaries under the agreement.

D. The affordable housing agreement shall include any other provisions determined necessary by the
City Attorney to ensure implementation and compliance with this Chapter.

17.31.090 - Implementation and enforcement.

A

No permit, license, subdivision map, or other approval or entitlement for a housing development
shall be issued, including without limitation a final inspection for occupancy, until all requirements
applicable to the housing development at such time pursuant to this Chapter have been satisfied.

1.

No building permit shall be issued for any market-rate unit until the permittee has obtained
permits for inclusionary units sufficient to meet the requirements of Section 17.31.030 of this
Chapter, and, if a density bonus has been requested pursuant to Chapter 17.29, Section
17.29.030 of this Code. No final inspection for occupancy for any market-rate unit shall be
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completed until the permittee has constructed the inclusionary units required by Section
17.31.030 of this Chapter.

2. The time requirements set forth in this Section for issuance of building permits for market-rate
units and for final inspections for occupancy for market-rate units may be modified to
accommodate phasing schedules, model variations, or other factors in a housing development
within the submitted affordable housing plan pursuant to Sections 17.31.060 of this Chapter, if
the City determines this will provide greater public benefit and an affordable housing
agreement pursuant to Section 17.31.080 of this Chapter has been accepted by the community
development director.

B. Conditions to carry out the purposes of this Chapter shall be imposed on the first approval for a
housing development.

C. The City Attorney is authorized to enforce the provisions of this Chapter and all affordable housing
agreements, regulatory agreements, resale controls, deeds of trust, or similar documents placed on
inclusionary units, by civil action and any other proceeding or method permitted by law.

D. The City Manager is authorized to execute the resale restriction agreement and any related
documents following approval by the Community Development Director and the City Attorney.

E. Failure of any official or agency to fulfill the requirements of this Chapter shall not excuse any
applicant or owner from the requirements of this Chapter.

F. The remedies provided for herein shall be cumulative and not exclusive and shall not preclude the
City from any other remedy or relief to which it otherwise would be entitled under law or equity.

SECTION 3: Where a use permit, design permit or variance approval has been issued through
final action by the City prior to the effective date of this Ordinance, or where such planning
permit approval is not required and a complete building permit application has been submitted
prior to the effective date of this Ordinance, the holder of such use permit, design permit or
variance approval or complete building permit application may proceed to construct the
improvements or establish the use authorized by such permit or approval and the same shall be
exempted from any conflicting regulations that may be contained in this Ordinance.

SECTION 4: If any section, subsection, sentence, clause or phrase of this Ordinance is for any
reason held by a court of competent jurisdiction to be invalid or unconstitutional, such decision
shall not affect the validity of the remaining portions of this Ordinance. The City Council of the
City of Brisbane hereby declares that it would have passed this Ordinance and each section,
subsection, sentence, clause and phrase thereof, irrespective of the fact that one or more sections,
subsections, sentences, clauses or phrases may be held invalid or unconstitutional.

SECTION 5: This Ordinance shall be in full force and effect thirty days after its passage and
adoption.

* * *

The above and foregoing Ordinance was regularly introduced and after the waiting time
required by law, was thereafter passed and adopted at a regular meeting of the City Council of
the City of Brisbane held on the day of , 2019, by the
following vote:
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AYES:
NOES:
ABSENT:
ABSTAIN:

ATTEST:

City Clerk

APPROVED AS TO FORM:

City Attorney

ATTACHMENT 5

20 of 20

Mayor Madison Davis



4/17/2025 City Council Meeting

ATTACHMENT 6

. . . Rental Ownershi i . - . - .
Jurisdiction Project Size Threshold . . . P . Alternatives In-Lieu Fee Levels When are in lieu fees required? Term of Affordability Links
On-site Income Requirements | On-site Income Requirements
Atherton N/a N/a N/a N/a N/a N/a N/a
>25 units: . Off-site
Lo >25 units:
Housing impact fees Pav housing impact fees For-sale:
Belmont 25 units 25+ units: Y >24 units, 15% @ 80-120% AMI
15% @ 80% AMI ' For-rent:
15% @ 120% AMI
6@ 120% >24 units: 15% @ 50-80% AMI
In-Lieu Fee: Rental (any size); for-sale
15 or fewer lots/units
Land D ti Off-Site Constructi
Brisbane: Proposed >-10 Units: 15% @ 120% AMI Caor:wercs)i:)an Ic;n’ecial l\;eeed:)rllsrc::itlon’ For-Sale 5-10 Units: 5236,558
Draft O'rdin:nce 5 units 15% @ 50% AMI 11+ Units: 10% @ 120% AMI; 5% @ Funding: Re;ntZI or For-Sale WHJ:h Cit For-Sale 11+ Units: $265,717 N/A Perpetuity (all)
80% AMI = v Rental: $378,346
Council approval
In-Lieu Fee: For-Sale 16+ units/lots
with City Council approval
Make up the gap between the amount of
devel t capital typicall tedto b
Combiration available based on the amount to b received
Colma 5 units Housing Impact Fee 20% @ 50-120% AMI Land-donation Inclusionary Housing Ordinance
Off site by a Developer or owner from Affordable Sales
Price or Affordable Rent and anticipated cost
of constructing the Inclusionary Units
i Alternative for rental only: $48/s.f. ; required .
20 units fi tal; . ) ) Rental: 5-20 units, ) ) )
Daly City L_ml s forrenta . 10% @ 80% AMI 20% @ 120% AMI In-lieu fee for rental: $35sf; required for ownership: enta ) un S, 55 years Inclusionary Housing Ordinance
15 units for ownership Ownership: 5-14 units
$45/sf
5+ units: 20% of net new
5+ units: 20% of net In-lieu f
_ 5% @ 35% AMI & untts: 7% of net new n-iieu tee Rental: $273,400 (per affordable unit) , _ _ _
East Palo Alto 5 units 10% @ 80% AMI & Off site ) . Perpetuity Inclusionary Housing Ordinance
10% @ 50% AMI & 10% @ 120% AMI Other Ownership: $259,600 (per affordable unit)
5% @ 60% AMI 0 °
Rental: $75.32/sq ft ;
e (G Sale $$48 21//5 qft 9 units and lower Below Market Rate Inclusionary Housin
8 o W I |
Foster City 5 units 5% @ 80% AMI 20% @ 120% AMI In-lieu fee S : , L R
There are some other disclaimers in the fee Fractional units Program
5% @ 120% AMI
schedule
25% of all units:
. 6% @ 50% AMI & 20% of building permit valuation for the ) ) )
Half M B 10 unit Incl H Ord
alf Moon Bay units 7% @ 80% AMI & market rate units nclusionary Housing Ordinance
7% @ 120% AMI
Hillsborough N/a N/a N/a N/a N/a N/a N/a
1-20 units: Acquisitio:X?Sr;idn;e:siktJislitation of
10% @ 50-120% AMI
Menlo Park 1 unit @ 0_ In-lieu fees 55 years for rental Below Market Rate Housing Program
20 or more units: Land dedication
15% @ 50-120% AMI
5@ 5 Off-site
As an alternative to the fee payment,| May be allowed for fractional units less than i X .
5% @ 50% AMI Residential devel t. th 4to 9 55 tal,
Millbrae 10 units @ ? 15% @ 120% AMI may be able to provide an additional | 0.5 or residential developments four to nine esidential deve o?men swi ° years renta i
units 45 years ownership

10% @ 80% AMI

on-site inclusionary unit

units



https://www.colma.ca.gov/documents/cmc-5-12-inclusionary-housing/
https://library.municode.com/ca/daly_city/codes/code_of_ordinances?nodeId=TIT17ZO_CH17.47INHO_17.47.140AFHOPLINHOAG
https://library.municode.com/ca/east_palo_alto/codes/code_of_ordinances?nodeId=EAPAALDECO2018EDCUORNO02-2022ADMA32022_TIT18DECO_ART3REAPALZO_CH18.37INHO
https://www.codepublishing.com/CA/FosterCity/?FosterCity17/FosterCity1790.html
https://www.codepublishing.com/CA/FosterCity/?FosterCity17/FosterCity1790.html
https://www.codepublishing.com/CA/HalfMoonBay/html/HalfMoonBay18/HalfMoonBay1835.html
https://www.codepublishing.com/CA/MenloPark/html/MenloPark16/MenloPark1696.html
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Pacifica

8 units

15% of all units:
(In redevelopment area)
30% @ 50% AMI
40% @ 80% AMI
(Outside redevelopment area)
50% @ 80% AMI
50% @ 120% AMI

Each subsequent purchaser shall be
limited to the lesser of:
Original purchase price, plus the
percentage increase AMI from date
of original purchase, plus cost of any
capital improvement expenditures
greater than 1% of original purchase
price, minus costs necessary to bring
unit up to code;

Fair market value

Combination of below
In-lieu
Land dedication
Off-site

Reflect the estimated cost to provide the BMR
unit

55 years rental;
45 years ownerships

Inclusionary Housing Ordinance

Portola Valley

Subdivision developments

15% of lots

In-lieu fees required for fractional

lots, if the developer does not wish

Inclusionary Lot Requirements in
Municipal Code

In lieu
Unit size (affordable units may be

Payment for fractional units

55 years rental,

Affordable Housing Programs

Red d Cit 20 unit 5% @ 50% AMI 15% @ 80-120% AMI
eawood ity units ° @ ° @ 5 20% smaller than MR units) 30 years ownership
10% @ 120% AMI
Other
In lieu
15% of units: 5+ units: Off-site In-lieu fee will provide at least an
e s Sy 10% @ 50% AMI 15% of units: Convert owner units to rentals: equivalent number of affordable units at 55 years rental, Tl e Gl
5% @ 50% AMI 20% @ 80% AMI 5% @ 50% AMI the same or lower income levels as 45 years ownership Y 8
10% @ 120% AMI 5% @ 80% AMI required
5% @ 120% AMI
) 5-7 units: Difference between affordable sales price or )
15% of units: L . . Perpetuity;
. 20% @ 80% AMI Land dedication rent and the fair market value for the unit: no . . . .
San Carlos 5 units 10% @ 50% AMI . . Lo Perpetuity renewal at resale for Inclusionary Housing Ordinance
5% @ 80% AMI 7+ units: Off-site event shall the in lieu fee exceed cost of ownership
15% @ 80% AMI mitigating the impact of market-rate units
Rental:
(.1-.4) units: 33,452 - $133,807
5-10 its: 167,259 - $334,517
san Mateo 11 units 15% @ 80% AMI 15% @ 120% AMI (5-10) units e PR 5-10 units Inclusionary Housing Ordinance
(.1-.4) units: 30,701 - $122,802
(5-10) units: 153,503 - $307,005
Combination
15% @ 80% AMI, . . . . .
R R °@ ? 6% @ 80% AMI, Off-site units $199.5/s.f. gross (per s.f. of affordable housing Inclusionary Affordable Housing
San Francisco 10 units 5% @ 120% AM|, 6% @ middle-income On-site units that would've been provided on site) Program
5% @ middle-income ? . P Troeram
Small sites
20%; half may be moderate, the rest | In-lieu, land dedication, offsite units; Based on an established portion of
San Mateo County 5 20%; all low, very low, extremely low [any combo of low/very low/extemely| may substitute disabled or large construction cost, for a comparable unit; 55 years
low family units differs from County impact fee
15% of units: 15% of units: 55 years for rental,
South San Francisco 5 units 5% @ 50% AMI 7.5% @ 80% AMI In-lieu fee Determined by City Council 55 years for renew at resale for Inclusionary Housing Ordinance
9% @ 80% AMI 7.5% @ 120% AMI ownership
Woodside N/a N/a N/a N/a N/a N/a N/a



https://library.municode.com/ca/pacifica/codes/code_of_ordinances?nodeId=TIT9PLZO_CH4ZO_ART47CIPABEMARAINPR#:~:text=An%20additional%20thirty%20(30%25),occupancy%20by%20moderate%20income%20households.
https://library.municode.com/ca/portola_valley/codes/code_of_ordinances?nodeId=TIT17SU_CH17.20TEMA_17.20.215INLORE
https://library.municode.com/ca/portola_valley/codes/code_of_ordinances?nodeId=TIT17SU_CH17.20TEMA_17.20.215INLORE
https://library.municode.com/ca/redwood_city/codes/zoning_code?nodeId=ART29REAFHO
https://www.sanbruno.ca.gov/496/Affordable-Housing-Inclusionary-Resident
https://www.codepublishing.com/CA/SanCarlos/html/SanCarlos18/SanCarlos1816.html
https://www.cityofsanmateo.org/3896/Developer-Resources
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_planning/0-0-0-23792
https://codelibrary.amlegal.com/codes/san_francisco/latest/sf_planning/0-0-0-23792
https://library.qcode.us/lib/south_san_francisco_ca/pub/municipal_code/item/title_20-division_v-chapter_20_380-20_380_005
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