PLANNING COMMISSION AGENDA REPORT

Meeting Date: 1/26/2023

From: Ken Johnson, Senior Planner

Subject: SP-CRO Sierra Point Commercial District; Zoning Text Amendment 2022-RZ-4; Zoning
text amendment to Title 17, Chapter 17.18 of the Brisbane Municipal Code (BMC) to update
existing research and development use provisions and performance standards; and finding that
this project is exempt from environment review under CEQA Guidelines Section 15183(a); City of
Brisbane, applicant.

REQUEST: To update the research and development (R&D) permitted and conditional use
provisions in the SP-CRO Sierra Point Commercial District.

RECOMMENDATION: Recommend City Council adoption of Zoning Text Amendment 2022-RZ-4
via adoption of Resolution 2022-RZ-4 (Attachment A).

ENVIRONMENTAL DETERMINATION: The project is exempt from the requirements of the
California Environmental Quality Act (CEQA) pursuant to Section 15183(a) in that this proposal
falls within a class of projects which are consistent with existing zoning or general plan policies
for which an EIR was certified and shall therefore not require further review.

APPLICABLE CODE SECTIONS: Procedures for zoning amendments are provided in BMC Chapter
17.50. The proposed updates for this amendment pertain to R&D uses and are contained in BMC
Chapter 17.18, Sections 17.18.020, 17.18.030, 17.18.035 and 17.18.045. Additionally, BMC
Section 17.02.675 provides the City’s definition of research and development.

BACKGROUND: BMC Section 17.02.675 defines research and development as “a use engaged in
studying, testing, designing, analyzing and experimenting with potential or existing products,
processes or services, including cannabis and cannabis products.”

On June 16, 2008, City Council adopted zoning provisions via Ordinance 528 to allow for R&D
uses as either permitted by-right or as conditional uses in the Sierra Point Commercial District.
The provisions of that ordinance, with some exceptions, permitted R&D uses by right in the
district. With regards to using live animals, the ordinance provisions permit by-right, R&D on
live insects, rodents, rabbits, fish, and amphibians. R&D involving the use of live dogs, cats or
nonhuman primates was prohibited. Use of other live animals that are not named as permitted
or prohibited are subject to a conditional use permit, with a special provision that City Council is
named as the approving authority instead of the Planning Commission.
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No special findings were provided for R&D use permits, but the standard findings contained in
BMC Section 17.40.060 apply, “In considering an application, the planning commission shall
consider and give due regard to the nature and condition of all adjacent uses and structures,
and to general and specific plans for the area in question. The planning commission shall
determine whether or not the establishment, maintenance or operation of the use applied for
will, under the circumstances of the particular case, be detrimental to the health, safety,
comfort and general welfare of the persons residing or working in the neighborhood of such
proposed use, or whether it will be injurious or detrimental to property and improvements in the
neighborhood or the general welfare of the city. If the planning commission finds that the
aforementioned conditions will not result from the particular use applied for, it may grant the
use permit.” These conditions focus on potential impacts to neighbors, but do not specifically
address issues of animal care related to R&D work. Animal care at R&D facilities is the purview
of the U.S. Dept of Agriculture (USDA).

In 2022, Bristol-Myers Squibb (BMS) applied for a use permit to conduct R&D using minipigs at
1400 Sierra Point Parkway, the only R&D use permit application filed to date pursuant to the
regulations described above.  That application was heard by City Council on May 19, 2022,
continued for further public hearing and ultimately withdrawn by the applicant before a decision
was made. Following that application, City Council directed staff to initiate an update to consider
updates to the use provisions for live animals. Additionally, a City Council subcommittee met on
October 31, 2022 and indicated a desire to consider removal of R&D conditional uses for animals,
but also made a recommendation to consider removal of rabbits from the R&D permitted uses
list. The subcommittee also requested that an email with linked articles, originally from
Councilmember Cunningham to the City Manager and City Council, be provided to the
Commission for reference. That is included as Attachment C.

DISCUSSION: The draft ordinance would amend certain provisions contained in BMC Chapter
17.18 - SP-CRO Sierra Point Commercial District, as outlined below. A redlined version of the
proposed amendments is provided as Attachment B.

BMC Section 17.18.020 — Permitted Uses: The amendment would retain the provisions allowing
for R&D by-right on insects, rodents, fish and amphibians. However, consistent with the Council
subcommittee recommendation, use of rabbits would no longer be permitted. R&D on any other
animals that are not specifically identified as permitted would now be prohibited, thus
eliminating the conditional use category that presently exists. In addition to the change regarding
use of rabbits, reptiles have been added as a permitted R&D use and the use of insects has been
broadened to invertebrate animals. Invertebrates are those animals without a backbone and
includes insects, spiders, worms, etc. The only vertebrate animals, those with a backbone, on the
permitted for R&D list would be fish, amphibians, reptiles and rodents.
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Additionally, as an administrative clarification item, in reviewing this section staff noted that it
also refers to cannabis R&D as permitted but is subject to BMC Chapter 17.33. Since that chapter
is specific to cannabis performance standards, the cross reference was moved to BMC Section
17.18.045 — Performance Standards. It does not change the allowance of cannabis R&D as
permitted in this district, since it’s already named as an R&D use in the definition, as noted above.

An important distinction should also be noted, that manufacturing of products is not permitted
in this district whether related to cannabis or other medical products. That remains unchanged.

BMC Sections 17.18.030 — Conditional Uses and 17.18.035 — Conditional Uses — Research and
Development: BMC Section 17.18.035 - Conditional Uses-Research and Development is
proposed to be deleted. There are three types of R&D uses identified in that section: 1) Risk
analysis-based referral to the City Council by the Planning Director 2) live animals not otherwise
named under permitted or prohibited uses and 3) uses exceeding Risk Group 3 or Biosafety level
3 as defined by the National Institute of Health (NIH) or the Center for Disease Control.

As indicated above, with the proposed amendment, R&D using live animals would no longer be
permitted by use permit. They would either be permitted by-right or prohibited, depending on
the animal species.

The provision pertaining to R&D utilizing biological agents exceeding Risk Group 3 or Biosafety
Level 3 would be moved to Section 17.18.030 - Conditional Uses and such R&D uses would still
require a conditional use permit, but as with all other conditional uses, the Planning Commission
would be the approving authority instead of City Council. As is the case with all Planning
Commission decisions, the Commission’s decision on any use permit may be appealed to City
Council, as provided in BMC Chapter 17.52 - Appeals.

The provisions for Planning Director referral of certain uses to the Council based on a risk analysis
have been removed. The risk analysis would still be required, per BMC Section 17.18.045 -
Performance Standards, to provide documentation prior to issuance of a building permit or
business license. That documentation would then be used to identify whether the Risk Group 3
or Biosafety Level 3 threshold would be exceeded, at which point a proposed use would
automatically be referred to the Planning Commission for a decision on a use permit application.
The intent of this proposed change is to provide for greater clarity in the regulations as to what
does and does not require a use permit, while still requiring a use permit for higher risk or
biosafety level uses. Such uses would still be considered by the Planning Commission relative to
the standard use permit findings related to potential impacts to neighbors, as indicated above.

In brief, elimination of Section 17.18.035 and moving certain R&D uses indicated above to Section
17.18.030 would provide for consistent processing requirements for all use permits in this
district.



2022-RZ-4
January 26, 2023 Meeting
Page 4 of 4

BMC Section 17.18.045 — Performance Standards: The performance standards for this district
have been updated, as indicated above. The risk analysis for R&D would be required prior to
building permit or business license issuance. The business license reference has been added,
since certain incoming R&D businesses may occupy a space that has already been built out to suit
their R&D needs. A building permit is not always required, but a business license is. The cross
reference to BMC Chapter 17.33 for cannabis businesses has been added to the performance
standards, as noted above.

ATTACHMENTS:

A. Draft Resolution 2022-RZ-4 (including draft ordinance)

B. Redlined copy of proposed zoning text amendments

C. Email from Council Subcommittee Member Cunningham, dated 6/2/22

Ken Totnson C}y@ Swweacke

Ken Johnson, Senior Planner Joh(Swiecki, Community Development Director
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ATTACHMENT A
Draft
RESOLUTION 2022-RzZ-4
A RESOLUTION OF THE PLANNING COMMISSION OF BRISBANE
RECOMMENDING CITY COUNCIL APPROVAL OF ZONING TEXT AMENDMENT 2022-RZ-4 AMENDING
REGULATIONS WITHIN TITLE 17 OF THE BRISBANE MUNICIPAL CODE CONCERNING RESEARCH AND
DEVELOPMENT USES IN THE SP-CRO SIERRA POINT COMMERCIAL DISTRICT

WHEREAS, the City Council adopted Ordinance 528 on June 16, 2008, which provided for research
and development (R&D) uses in the SP-CRO Sierra Point Commercial District; and

WHEREAS, City Council directed the Planning Commission to consider updates to the ordinance
provisions regarding permitted uses, conditional uses and prohibited uses; and

WHEREAS, the state of medical research and development using alternative methods has
progressed such that animal research and development on higher order animals is not a necessity for
medical scientific advancement and many such animals are relatable to people as household pets; and

WHEREAS, the draft ordinance attached as Exhibit A to this resolution proposes amendments to
Title 17 (Zoning) to reduce unnecessary use of animals for R&D and to provide clarity in the related
ordinance provisions; and

WHEREAS, on January 26, 2023, the Planning Commission conducted a hearing of the application,
publicly noticed in compliance with Brisbane Municipal Code Chapters 1.12 and
17.54, at which time any person interested in the matter was given an opportunity to be heard; and

WHEREAS, the Planning Commission reviewed and considered the staff memorandum relating to
said application, and the written and oral evidence presented to the Planning Commission in support of and
in opposition to the application; and

WHEREAS, the draft ordinance is statutorily exempt from the provisions of the California
Environmental Quality Act (CEQA) per Section 15183(a) of the CEQA Guidelines; and

NOW, THEREFORE, based upon the evidence presented, both written and oral, the Planning
Commission of the City of Brisbane hereby RECOMMENDS that the City Council adopt the attached
ordinance.

ADOPTED this twenty-sixth day of January, 2023, by the following vote:

AYES:
NOES:
ABSENT:
SANDIP PATEL
Chairperson
ATTEST:

JOHN SWIECKI, Community Development Director



ATTACHMENT A

draft
ORDINANCE NO. ____

AN ORDINANCE OF THE CITY OF BRISBANE
AMENDING SECTIONS 17.18.020, 17.18.030 AND 17.18.045 AND
DELETING SECTION 17.18.035
OF THE BRISBANE MUNICIPAL CODE
CONCERNING RESEARCH AND DEVELOPMENT USES IN THE
SP-CRO SIERRA POINT COMMERCIAL DISTRICT

The City Council of the City of Brisbane hereby ordains as follows:

SECTION 1: Sections 17.18.020 and 17.18.030 are amended to read as follows:
17.18.020 - Permitted Uses

The following uses shall be allowed in the SP-CRO district:

Offices;

Hotels;

Retail sales and rental;

Restaurants;

Bars;

Financial institutions;

Personal services;

Commercial gyms and health facilities;
Meeting halls;

Marinas;

AS-TIOMMOO®mP

. Research and development, unless the use is classified as a conditional use pursuant to Section
17.18.030.F. Research and development may include the use of live invertebrate animals, such
as insects, or any of the following live vertebrate animals: fish, amphibians, reptiles or rodents.
Research and development involving the use of other live animals not listed here is prohibited.
All research and development uses are subject to the performance standards set forth in_Section
17.18.045.

17.18.030 — Conditional uses.

The following conditional uses may be allowed in the SP-CRO district, upon the granting of a use permit
pursuant to Chapter 17.40 of this title:

A. Child care centers when:
1. Located more than five hundred (500) feet from the edge of the eastern-most lane of the
Bayshore Freeway (U.S. 101);
2. Located within an area with a community noise equivalent level (CNEL) of not more than
sixty (60) dB as determined by a professionally-prepared acoustical analysis report; or
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ATTACHMENT A

located within an area with a community noise equivalent level (CNEL) of sixty to eighty (60—
80) dB and designed with the noise insulation features identified in a professionally-prepared
acoustical analysis report so as to comply with Figure 2 in Appendix C of the state of California
General Plan Guidelines 2003; and
3. Designed and operated so to comply with the noise levels specified in Brisbane Municipal

Code Section 8.28.040, as per the recommendations of a professionally-prepared acoustical
analysis report.

B. Medical facilities.

C. Commercial recreation.

D. Transit/transportation facilities.

E. Temporary uses.

F. Research and development utilizing biological agents exceeding Risk Group 3 or Biosafety Level 3 as

defined by the National Institute of Health or the Center for Disease Control.

SECTION 3: Section 17.18.035 is deleted in its entirety.

SECTION 4: Sections 17.18.045 is amended to read as follows:

17.18.045 - Performance standards.

A. All research and development uses shall submit to the planning department a risk analysis performed by
a qualified hazardous or biologic materials professional specifying all hazardous or biologic materials to be
utilized and methods of safe handling and disposal prior to building permit or business license issuance.

B. Research and development involving the use of live animals, specifically permitted in Section 17.18.020.K,
shall be conducted in compliance with the Institute of Laboratory Animals Resources' Guide for the Care and
Use of Laboratory Animals, and in compliance with all applicable federal, state and local laws and regulations
as most recently amended.

C. Research and development uses involving the use of biological agents shall comply with all design
standards set forth in the most current Center for Disease Control (CDC) Office of Health and Safety document
"Biosafety in Microbiological and Biomedical Laboratories."

D. Research and Development involving cannabis is subject to the requirements set forth in Chapter 17.33.

E. Lighting shall be designed to avoid excessive glare as viewed from offsite locations, in compliance with the
California Green Building Standards Code.

SECTION 11: If any section, subsection, sentence, clause or phrase of this Ordinance is for any reason
held by a court of competent jurisdiction to be invalid or unconstitutional, such decision shall not
affect the validity of the remaining portions of this Ordinance. The City Council of the City of Brisbane
hereby declares that it would have passed this Ordinance and each section, subsection, sentence,
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clause and phrase thereof, irrespective of the fact that one or more sections, subsections, sentences,
clauses or phrases may be held invalid or unconstitutional.

SECTION 12: This Ordinance shall be in full force and effect thirty days after its passage and
adoption.

The above and foregoing Ordinance was regularly introduced and after the waiting time
required by law, was thereafter passed and adopted at a regular meeting of the City Council of the
City of Brisbane held on the day of 2023, by the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Mayor

ATTEST: APPROVED AS TO FORM:

City Clerk Legal Counsel
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ATTACHMENT B
REDLINED DRAFT ORDINANCE

Chapter 17.18 - SP-CRO SIERRA POINT COMMERCIAL DISTRICT

Sections:

17.18.010 - Purposes of chapter.

In addition to the objectives set forth in_Section 17.01.030, the SP-CRO Sierra Point Commercial District
(hereinafter referred to as the "SP-CRO district") is included in the zoning ordinance to achieve the following
purposes:

A.

B.

C.

To establish a zoning district for the Sierra Point subarea that provides for orderly development
consistent with the adopted master use permit UP-11-78, the redevelopment plan for Brisbane
Community Redevelopment Project Area Number One, and the combined site and architectural
design guidelines for Sierra Point.

To encourage a mix of office, commercial and recreational uses to best serve the residents and
businesses of Brisbane and the businesses and employees in the Sierra Point subarea.

To ensure that development in the Sierra Point subarea occurs in compliance with the highest
development and design standards and meets the goals and objectives set forth in the general plan.

17.18.020 - Permitted uses.

The following uses shall be allowed in the SP-CRO district:

A.

B.

C.

Offices;

Hotels;

Retail sales and rental;

Restaurants;

Bars;

Financial institutions;

Personal services;

Commercial gyms and health facilities;

Meeting halls;

Marinas;



https://library.municode.com/ca/brisbane/codes/municipal_code?nodeId=TIT17ZO_CH17.01GEPR_17.01.030PUTI
https://library.municode.com/ca/brisbane/codes/municipal_code?nodeId=TIT17ZO_CH17.18OSIPOCODI_17.18.045PEST
https://library.municode.com/ca/brisbane/codes/municipal_code?nodeId=TIT17ZO_CH17.18OSIPOCODI_17.18.045PEST
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classified as a conditional use pursuant to Section 17.18.030.F. Research and development may
include the use of live invertebrate animals, such as insects, or any of the following live vertebrate
animals: fish, amphibians, reptiles or rodents. Research and development involving the use of
other live animals not listed here is prohibited. All research and development uses are subject to
the performance standards set forth in Section 17.18.045.

17.18.030 - Conditional uses.

The following conditional uses may be allowed in the SP-CRO district, upon the granting of a use permit
pursuant to Chapter 17.40 of this title:

A. Child care centers when:

1. Located more than five hundred (500) feet from the edge of the eastern-most lane of the
Bayshore Freeway (U.S. 101);

2. Located within an area with a community noise equivalent level (CNEL) of not more than sixty
(60) dB as determined by a professionally-prepared acoustical analysis report; or located within
an area with a community noise equivalent level (CNEL) of sixty to eighty (60—80) dB and
designed with the noise insulation features identified in a professionally-prepared acoustical
analysis report so as to comply with Figure 2 in Appendix C of the state of California General
Plan Guidelines 2003; and

3. Designed and operated so to comply with the noise levels specified in Brisbane Municipal Code
Section 8.28.040, as per the recommendations of a professionally-prepared acoustical analysis
report.

B. Medical facilities.
C. Commercial recreation.
D. Transit/transportation facilities.

E. Temporary uses.

F. Research and development utilizing biological agents exceeding Risk Group 3 or Biosafety Level 3
as defined by the National Institute of Health or the Center for Disease Control.
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17.18.040 - Development regulations.
Development regulations for the SP-CRO district are as follows:

A. Lot Area. The minimum area of any lot in the SP-CRO district shall be one acre.

B. Lot Dimensions. The minimum dimensions of any lot in the SP-CRO district shall be as follows:

Width Depth
100 feet No requirement

C. Setbacks. The minimum required setback for any lot in the SP-CRO district shall be as follows,
except as otherwise established in the combined site and architectural guidelines for Sierra Point:

1. Front setback: Twenty-five (25) feet;
2. Side setbacks:
a. Interior side yards: Fifteen (15) feet.
b. Exterior side yards: Twenty (20) feet.
3. Rear setbacks:

a. Interior lots: Twenty (20) feet.
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b. Corner lots: Fifteen (15) feet.

D. Location of Structures. The location of structures relative to the mean high tide line shall comply
with the requirements set forth in the combined site and architectural design guidelines for Sierra
Point.

E. Coverage. The maximum coverage by all structures on any lot shall be forty percent (40%).

F. Height. The height of structures shall comply with the combined site and architectural design
guidelines for Sierra Point.

G. Landscaping Requirements.

1. A minimum of twenty-five percent (25%) of the total lot area shall be landscaped. Additional
landscaping requirements are set forth in the combined site and architectural design guidelines
for Sierra Point.

2. Irrigated Landscapes. New and rehabilitated, irrigated landscapes are subject to the provisions
of the water conservation in landscaping ordinance (refer to_Chapter 15.70) or the latest state
provisions, whichever is more effective in conserving water.

H. Recycling Area Requirements.

1. Adequate, accessible and convenient areas for depositing, collecting and loading recyclable
materials in receptacles shall be provided. The area shall be located and fully enclosed so as to
adequately protect neighboring uses from adverse impacts such as noise, odor, vectors, wind-
blown litter or glare. The area shall be designed to prevent storm water run-on to the area and
runoff from the area, and roofs shall be designed to drain away from neighboring properties. A
sign clearly identifying all recycling and solid waste collection and loading areas and the
materials accepted therein shall be posted adjacent to all points of direct access to the area.

2. This requirement shall apply to all new commercial or institutional buildings, and city facilities
(including buildings, structures, marinas, and outdoor recreation areas owned by the city)
where solid waste is collected and loaded. This requirement shall also apply to any existing
development for which building permit applications are submitted within a twelve-month
period collectively adding thirty percent (30%) or more to the existing floor area of the
development project. The floor area of a marina shall be defined as the space dedicated to the
docking or mooring of marine vessels. For existing developments occupied by multiple tenants,
this requirement shall apply to building permit applications submitted by any tenant within a
twelve-month period collectively adding thirty percent (30%) or more to the existing floor area
of that portion of the development which said tenant leases, and such recycling areas shall be
sufficient in capacity, number, and distribution to serve that portion of the development project
which said tenant leases.

17.18.045 - Performance standards.

A. All research and development uses shall submit to the planning department a risk analysis performed
by a qualified hazardous or biologic materials professional specifying all hazardous or biologic materials to
be utilized and methods of safe handling and disposal prior to building permit or business license issuance.

B. Research and development involving the use of live animals, specifically permitted in Section
17.18.020.K, shall be conducted in compliance with the Institute of Laboratory Animals Resources' Guide
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for the Care and Use of Laboratory Animals, and in compliance with all applicable federal, state and local

laws and regulations as most recently amended and-such-otherconditionsas-may-be-imposed-by-theeity

C. Research and development uses involving the use of biological agents shall comply with all design
standards set forth in the most current Center for Disease Control (CDC) Office of Health and Safety
document "Biosafety in Microbiological and Biomedical Laboratories."

D. Research and Development involving cannabis is subject to the requirements set forth in Chapter 17.33.
E. Lighting shall be designed to avoid excessive glare as viewed from offsite locations, in compliance with
the California Green Building Standards Code.

17.18.050 - Parking.

All uses in the SP-CRO district shall comply with the parking regulations set forth in_ Chapter 17.34 of this
title.

17.18.060 - Signs.

All advertising signs in the SP-CRO district shall comply with the sign programs referenced in the combined
site and architectural design guidelines for Sierra Point. If the proposed advertising sign is not covered by
such sign programes, it shall comply with the sign regulations set forth in Chapter 17.36 of this title.
17.18.070 - Design review.

The construction of any principal structure in the SP-CRO district shall be subject to the granting of a design

permit in accordance with the provisions of Chapter 17.42 of this title and shall comply with any applicable
guidelines as set forth in the combined site and architectural design guidelines for Sierra Point.
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6/2/22 Attachment C

To: Holstine, Clay <clayholstine@ci.brisbane.ca.us> Email from Council Subcommittee
Subject: Bristol Myers ~ Minipig Testing Member Cunningham
Hi Clay,

| would like all of this information to be distributed to the entire City Council please

Human In Silico Drug Trials
Demonstrate Higher Accuracy
than Animal Models in
Predicting Clinical Pro-
Arrhythmic Cardiotoxicity

It is understood that the use of Animal Testing has been the benchmark for
many years, even as early as 2018

However, advanced computer and in vitro methods of testing as far back as the
1960’s has proven more improved drug testing results than animal testing has
given us

In Vitro Methods of Testing ~

Advanced Computer Modeling (aka in silico models) ~

From the European Society of Cardiology

These alternatives to animal testing include sophisticated tests using human
cells and tissues (also known as in vitro methods), advanced computer-
modeling techniques (often referred to as in silico models), and studies with
human volunteers.

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5601077
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Email from Council Subcommittee Member Cunningham


https://pubmed.ncbi.nlm.nih.gov/28955244/

Computer-based in silico clinical trials (European Society of Cardiology)

There are >1900 article representing the advantages of non animal testing

As far back as 2018 (Smithsonian
https://www.smithsonianmag.com/innovation/why-we-should-test-heart-drugs-
on-virtual-human-instead-animals-180968588/)

Human Volunteers ~

Virtual Human Testing (since 2018) ~

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5601077/

https://www.frontiersin.org/articles/10.3389/fphys.2017.00668/full

Computer-based in silico clinical trials (Oxford University)

https://www.frontiersin.org/articles/10.3389/fphys.2017.00668/full

Efficacy rates (Oxford University) ~ Department of Computer Science
demonstrates that computational models representing human heart cells
produce a higher accuracy than animal models in predicting an adverse drug
effect. Therefore it is now possible to test a new heart drug in virtual humans

Pigs 75% - 85% efficacy

Virtual Human Computer simulations 89%-96% efficacy
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https://mazuri.com/blogs/education-and-nutrition/mini-pigs-what-makes-mini-
pig-mini

A mini pig refers to a class of domesticated pig ranging from 60 pounds to 200
pounds and 14 to 20 inches tall. “Mini” is used as a differentiator between
traditional farm or production pigs and smaller pigs bred as companion animals.
Mini pigs can be mixed or pure breeds, with common ancestry from Juliana,
KuneKune, Pot-bellied and Gottingen mini pigs. Mini pigs reach maturity at five
years old and have 20 years life expectancy. Like other pigs, mini pigs are
incredibly smart and social animals. They are easy to train and can make great pets
or therapy animals.
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