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City of Bel Aire 
 

STAFF REPORT 

 
DATE: 06/29/2026 
 
TO: Bel Aire Board of Zoning Appeals 
FROM: Paula Downs 
RE: VAR-26-02- Encroachment Variance 
 
 
SUMMARY:  
 

VAR-26-02: Proposed Variance to address side yard setback encroachment with the 
installation of a proposed parking surface 

 
Address: 
 
4761 N. Battin, Bel Aire Kansas 
 
Legal Description: 
 
Lot 7, Block 6, Replat of Lawn Terrace, Bel Aire, Sedgwick County, Kansas.  

 
General Location: 
 
South of 48th Street and North of 45th, East of Oliver and West of Hedgerow St. 

 

Reasons for Request: Property owner wants to install a parking area on the North side of his 

home for additional vehicle parking and trash can placement. Parking area will encroach into the 

required 5’ property setback set out for parking areas in the code.   

 

Notification: The city placed notification on the City of Bel Aire website as required by the city 
code on June 18, 2026. The affidavit of publication is in the packet. Notification by certified mail 
was provided to surrounding property owners on June 18, 2026. 
 

  
Background:  
 

The property is currently zoned  and developed with single-family dwellings. The side yard 
setback in this development is 10’. The home was built in 1973.  

 
The character of the neighborhood is low-density residential. Properties on all sides of the 
subject property are zoned R-4 Single-Family Residential district and are developed with 
single-family dwellings. 

 

              STAFF COMMUNICATION 
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Adjacent Zoning and Land Use: 
 
North: R-4 Single-Family Residence 
South: R-4 Single-Family Residence 
East: R-4 Single-Family Residence 
West: R-4 Single-Family Residence 
 
Background: In 1956, the property was platted as part of the Replat of the Lawn Terrace 
Addition.  
 
Applicant is requesting  the installation of an “additional drive” (driveway) on this property. This 
request is not a driveway but rather a parking area. A driveway is not specifically defined in our 
code. In the absence of a definition in a code, it is best practice to rely on the Merriam-Webster 
definition. 
 
Merriam-Webster definition: “a short private road from the street to a house, garage, or parking 
lot.” The expanded language is a driveway is a private road giving access from a public way to 
a building on abutting grounds. The driveway is designed to move to a structure vs. 
parking/storage area. 
 
Bel Aire code does define “parking area, private”- “An area, other than a Street or Alley, used 
or intended to be used for the Parking of the Motor Vehicles, boats, Trailers that are exempt 
from Motor Vehicle registration by the state or are registered or are required by law to be 
registered with a 2M+ Kansas license plate in the City or 8M in the County, and unoccupied 
Recreational Vehicles, any of which shall be owned, leased, borrowed, etc. by the occupants 
of a Dwelling Unit that is located on the same Zoning Lot, and wherein not more than one 
Commercial Vehicle per Dwelling Unit is parked and the permitted Commercial Vehicle does 
not exceed 26,000 pounds gross vehicle weight rating.” 
 
 
Legal Considerations:  

 
18.5.6 of the Bel Aire City Code provides considerations, findings and the process for a 
variance case. 
 
The following issues should be a consideration for a variance case:  
 

1. The variance request will not be contrary to the public interest. 
2. Where owing to special conditions, a literal enforcement of the provisions of the 

Zoning code will, in an individual case, result in unnecessary hardship. 
3. The spirit of these regulations shall be observed. 
4. Public safety and welfare are secure. 
5. Substantial justice done. 
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Mandatory Findings 
 
18.5.6.B- A variance cannot be granted unless all of the following conditions have been met: 
 

1. That the variance requested arises from such condition that is unique to the 
property in question, is not ordinarily found in the same zone or district and is not 
created by an action or actions of the property owner or the applicant. 

2. That the granting of the variance will not adversely affect the rights of adjacent 
property owners or residents. 

3. That the strict application of the provisions of these Regulations would constitute 
unnecessary hardship upon the property owner represented in the application. 

4. That the variance desired will not adversely affect the public health, safety, morals, 
order, convenience, prosperity or general welfare. 

5. That granting the variance will not be opposed to the general spirit and intent of 
these Regulations. 

 
Criteria:  
 

1. Criteria 1: The request is unique to this property and was not created by the applicant: 
 

a. Applicant Response: My property sits at an angle to the property line. The 
front corner of my house (NE corner) is 16’ from the property line and the back 
corner (NW corner) is 13’ from the property line according to the GIS map. 
According to the NE corner, I could pour a parking space at 11’ and not infringe 
on the 5’ set back, but I would have to narrow the width of the drive to 
accommodate the setback at the back of my home. My understanding of Bel 
Aire code is a that a drive should be 10’. I could narrow my drive to 8’ to fall 
within the 5’ set back but then the drive would be too narrow to accommodate a 
vehicle and a person being able to enter and exit the vehicle safely. I also store 
my trash cans on the side of the house and would prefer to have room for the 
vehicle and trash cans without moving the vehicle.  

b. Staff Analysis: There are no physical anomalies unique to this property; it is 
identical to neighboring parcels. Lot is not irregularly shaped, which would 
require the installation of a parking area in order for the residence to park on 
the property or for a parking area to be installed into the side yard setback area. 
The property currently has a two-car garage to meet off-street parking 
requirements for the property. There are no physical constraints for parking on 
the street. The street is standard size, the home is not in a cul-de-sac (which 
could restrict turn around radius if cars were parking in the street), and parking 
is allowed on the street. Staff does not agree that this criterion has been 
met.  
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2. Criteria 2: The granting of the Variance will not adversely affect the rights of the 
adjacent property owners or residents: 

a. Applicant Response: Granting the variance will not adversely affect the rights 
of adjacent property or owners. There are four homes on Battin to the north of 
my house which have extended driveways that encroach on the 5’ set back and 
to my knowledge there have not be any adverse effects. One of the homes 
mentioned is the home just to the north of my address.  

b. Staff Analysis: The impervious surface may have drainage considerations; 
cars will be parked closer to the property line and site visibility will be altered 
with the parking area. The permitting process will address the pavement. Staff 
believes that it is unlikely these elements will adversely affect the adjacent 
property owner in a significant way. Properties in the vicinity of this property do 
have driveways installed near the property line. Driveways can encroach into 
the side yard setback requirements since they are accessing structures to the 
back of the property. An additional property did obtain a permit in 2009 to install 
a parking area for boat storage behind the property. The nature of this permit 
and the code language at the time may have appropriately allowed for the 
parking area. New construction would need to follow current requirements. 
Staff generally agrees that this criterion has been met due to the unlikely 
affect it will have to adjacent property owners or residents.  
 

3. Criteria 3: The strict application of the provisions of the zoning code would constitute 
an unnecessary hardship on the applicant: 

a. Applicant Response: I cannot say that I will experience unnecessary hardship 
with the strict application of the variance, but as other homes in my 
neighborhood have the drive that I am requesting it seems that a strict 
application of the regulation is unnecessary.  

b. Staff Analysis: This issue is an owner-driven request to park more vehicles 
than the property’s standard area allows and is not caused by a natural 
constraint of the property. The restriction causes a personal inconvenience 
regarding vehicle parking but does not constitute an unnecessary hardship 
preventing reasonable residential use. Staff does not agree that this criterion 
has been met. 

 
4. Criteria 4: The Variance will not adversely affect the public health, safety, morals, 

order, convenience, prosperity, general welfare, or harmonious development of the 
community: 

a. Applicant Response: The variance will not adversely affect public health, 
safety, morals, order, convenience, prosperity, or general welfare. In fact, 
having the additional drive could be a help to the public safety as there will not 
be as many cars parked in the street when we have gatherings at our home. 
Battin is a busy street especially when there are events at the Rec Center. 

b. Staff Analysis: Similar to staff response to Criteria 2, the considerations of 
storm water run-off, site visibility and parking near property line, staff finds it 
unlikely to affect the public health, safety, morals, order, convenience, 
prosperity, general welfare, or harmonious development of the community. 
Staff generally agrees that this criterion has been met due to the unlikely 
affect it will have.  
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5. Criteria 5: The granting of the Variance will not be opposed to the general spirit and 
intent of the Unified Zoning Code: 

a. Applicant Response: The variance will not in my opinion oppose the general 
spirit of intent of the regulations. I believe the purpose of the regulation is to not 
alter my property in any way that would damage or infringe on my neighbor's 
property.  

b. Staff Analysis: Paving setbacks are intended to preserve buffering, drainage, 
and neighborhood character through spacing between properties. Properties 
nearby conform with the code restriction of encroaching 5’ into the setback 
except by those properties that are permitted to encroach for driveway or 
storage purposes. Staff does not agree that this criterion has been met.   

 
 

Recommendations of Professional Planning Staff 
 

The recommendation of staff is that the case does not meet all five criteria required to grant a 
Variance. The applicant failed to demonstrate a unique physical condition, unnecessary 
hardship or that the variance is not opposed to the general spirit and intent of the zoning 
code. The staff, therefore, recommends denial.   
 
If denied, 18.5.6.G Final Decision Requiring an Ordinance sets out the following: “A decision 
of the BZA shall be deemed final as of the date written findings supporting a decision are 
adopted. Decisions by the Board of Zoning Appeals may be appealed to the District Court in 
conformance with K.S.A. 12- 760, K.S.A. 60-2101(d), or other applicable State Statute.” 
 
Alternative: 
 
Should the Board determine through applicant or public hearing discussions that all five 
conditions necessary for the granting of the Variance can be found to exist, then it is the 
recommendation of the Secretary that the following Variance to reduce the side yard setback 
from 5 feet to 2.5 feet and allow the parking area be granted with the following conditions: 
 

1. The site shall be developed in general conformance with the approved site plan. The 
site plan shall be revised to show the full extent of parking pavement with scaled 
dimensions.  

 
2. A building permit shall be obtained for the parking pavement.  

 
3. The setback reduction shall apply only to the side yard setback for the parking area  as 

illustrated on the approved site plan. All other structures or additions on the subject 
property shall conform to the setbacks permitted by the Unified Zoning Code unless a 
separate Zoning Adjustment or Variance is granted.  

 
 
 











Explanation for Request for Variance at 4761 N. Battin Bel Aire KS 

1. That the variance requested arises from such condition which is unique to the property 

in question. 

My property sits at an angle to the property line. The front corner of my house (NE corner) is 
16’ from the property line and the back corner (NW corner) is 13’ from the property line 
according to the GIS map. According to the NE corner, I could pour a parking space at 11’ 
and not infringe on the 5’ set back, but I would have to narrow the width of the drive to 
accommodate the setback at the back of my home. My understanding of Bel Aire code is a 
that a drive should be 10’. I could narrow my drive to 8’ to fall within the 5’ set back but then 
the drive would be too narrow to accommodate a vehicle and a person being able to enter 
and exit the vehicle safely. I also store my trash cans on the side of the house and would 
prefer to have room for the vehicle and trash cans without moving the vehicle.  

2. That the granting of the variance will not adversely affect the rights of adjacent property 

owners or residents. 

Granting the variance will not adversely affect the rights of adjacent property or owners. 
There are four homes on Battin to the north of my house which have extended driveways 
that encroach on the 5’ set back and to my knowledge there have not be any adverse 
effects. One of the homes mentioned is the home just to the north of my address.  

3. That the strict application of the provisions of the regulations of which the variance is 

requested will constitute unnecessary hardship upon the property owner represented in 

the application. 

I cannot say that I will experience unnecessary hardship with the strict application of the 
variance, but as other homes in my neighborhood have the drive that I am requesting it 
seems that a strict application of the regulation is unnecessary.  

4. That the variance desired will not adversely affect the public health, safety, morals, 
order, convenience, prosperity, or general welfare. 

The variance will not adversely affect public health, safety, morals, order, convenience, 
prosperity, or general welfare. In fact having the additional drive could be a help to the 
public safety as there will not be as many cars parked in the street when we have 
gatherings at our home. Battin is a busy street especially when there are events at the Rec 
Center. 

5. That granting the variance will not be opposed to the general spirit and intent of the 
regulations. 



The variance will not in my opinion oppose the general spirit of intent of the regulations. I 
believe the purpose of the regulation is to not alter my property in any way that would 
damage or infringe on my neighbor's property.  

 

Thank you for considering this application. 

Rodney Bartlett 
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