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April 27, 2022 

VIA E-MAIL ONLY 

Robert L. Vestal, PE    (e-mail:rvestal@beaumontca.gov) 

Assistant Director of Public Works 

Assistant City Engineer 

City of Beaumont 

550 6th Street 

Beaumont, CA 92223 

  

 
 Re: City of Beaumont 

CIP 2017-028 Westside Fire Station 

Response of AMG & Associates, Inc. to Protest of ACT 1 Construction, Inc.. 

Dear Mr. Vestal, 

Our office represents AMG & Associates, Inc. (“AMG”), the lowest responsive and 

responsible bidder for the City of Beaumont (“City”) Westside Fire Station Project (“Project”).  In 

response to the April 24, 2022 letter submitted by Act 1 Construction, Inc. (“Act 1”) protesting AMG’s 

bid as non-responsive, (See protest letter attached hereto as Exhibit 1) and City’s e-mail request that 

AMG address items 2 through 7, relating to AMG’s designation of subcontractors form, which form 

is attached hereto as Exhibit 2, we present the following factual and legal analysis, which clearly 

demonstrates that AMG’s bid is responsive; and the City should therefore move forward with the award 

of contract to AMG. 

Factual Analysis 

 

1. Act 1’s Claim That AMG’s Bid is Non-Responsive for Failing to List a 

Manufacturer-Approved Folding Door Installer is Meritless 
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AMG listed National Garage Door as the subcontractor for the Electric Four-Fold 

Doors/Overhead Coiling Doors.  There is no legal prohibition on National Garage Door further 

subcontracting the installation of this portion of the work in accordance with the requirements of the 

Project specifications, which will be finalized through the submittal process after award of the contract. 

2. Act 1’s Claim That AMG’s Bid is Non-Responsive for Failing to List a Flooring 

Subcontractor is Meritless 

AMG did not list a flooring subcontractor because the bid it received for flooring was less 

than ½ of 1% ($37,185) of AMG’s $7,437,000 bid, which does not meet the dollar threshold for 

listing under California’s Subletting and Subcontracting Fair Practices Act set forth at Public Contract 

Code Section 4100 et seq. (“Subcontractor Listing Law”).1 

3. Act 1’s Claim That AMG’s Bid is Non-Responsive for Failing to List a 

Licensed Surveyor is Not required and is Meritless 

AMG did not list a licensed surveyor because the bid it received for surveying g was less 

than ½ of 1% of AMG’s bid, which does not meet the dollar threshold for listing under the 

Subcontractor Listing Law.  Moreover, while a surveyor may be required to be registered with the 

California Department of Industrial Relations for purposes of enforcement of prevailing wage laws 

under the Labor Code, it is clear that a surveyor does not falls within the definition of subcontractor 

under Public Contract Code Section 4113 under Division 3, Chapter 9 of the Business and Professions 

Code, and the CSLB website does not list any license classifications for land surveyors.  Instead, land 

surveyors are licensed under Chapter 7, professional engineers, and thus do not fall within the 

Subcontractor Listing Law. 

4. Act 1’s Claim That AMG’s Bid is Non-Responsive for Failing to List a 

Structural Steel Subcontractor is Not required and is Meritless 

AMG did not list a structural steel subcontractor because the structural steel for this Project 

is limited to a small trellis, which AMG intends to self-perform, for which AMG is properly 

licensed, holding both A and B license classifications. 

5. Act 1’s Claim That AMG’s Bid is Non-Responsive for Using the Fictitious 

Business Name of a Subcontractor for the Vehicle Exhaust System is Meritless 

A reading of Act 1’s bid protest letter makes it clear that Act 1 has misconstrued the 

requirements of the Subcontractor Listing Law.  The Subcontractor Listing Law does not prevent AMG 

from using a fictitious business name (“FBN”), namely, Plymovent, as the name of a listed 

 
1 As a general law city, the City of Beaumont is bound to follow California statutory law and  cannot enforce a 
dollar threshold for listing subcontractors that conflicts with the Subcontractor Listing Law (See, California 
Constitution Article XI, Section 7). 
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subcontractor, particularly when that licensed subcontractor, Air Exchange, uses the FBN in its e-mail 

signature block (See attached  Exhibit 3) used to transmit its bid price proposal under the header 

Plymovent (with footer identifying Air Exchange) for the Project to AMG (See attached Exhibit 3), 

which proposal includes AMG’s bid-day staff’s handwritten notation of the CSLB license number of 

Air Exchange, which CSLB search results indicate use of a DBA/FBN (See attached Exhibit 4).  The 

FBN filing for the business name “Plymovent made in Solano County (See attached Exhibit 5) uses 

the same business address as Air Exchange in Fairfield, California.  Moreover, Air Exchange’s website 

has been redirected to Plymovent.com (See attached Exhibit 6).  Simply put, there is no confusion in 

the public record or in AMG’s bid about the name of the entity that AMG listed as the subcontractor 

for the Vehicle Exhaust System.  The corporate entity, Air Exchange, Inc., does business under the 

name Plymovent, is located in Fairfield, California, holds CSLB license no. 664135 and is registered 

with the DIR under number 1000011166. 

Clearly, Act 1’s argument that AMG’s bid is not responsive for using the FBN for the name of 

AMG’s licensed subcontractor, is without merit and must be rejected because the FBN does not create 

confusion, does not make the bid uncertain, does not affect AMG’s bid price, does not make AMG’s 

bid materially different than AMG intended, and does not allow AMG to withdraw its bid under Public 

Contract Code Section 5103. 

6. Act 1’s Claim That AMG’s Bid is Non-Responsive for Listing a Plastering 

Subcontractor with a Suspended License is Untrue and Meritless 

AMG’s listed plastering subcontractor, K & J Plastering holds an active CSLB license, 

showing no suspension of lapse of license status (See attached Exhibit 7).  It is not unusual for CSLB 

licenses to be temporarily suspended near renewal deadlines due to CSLB delays in processing license 

and bond renewal documentation.  For this reason, CSLB allows a 90-day grace period and 

retroactively reinstates temporary license suspensions pursuant to Business and Professions Code 

Section 7141.5, which is apparently what occurred in this case.  As such, there was no violation of the 

Subcontractor Listing Law and AMG’s bid is responsive. 

Legal Analysis 

 

California’s competitive bidding laws exist to protect against the waste of public funds and to 

obtain the best economic result for the public.2  In this case, a determination that AMG’s bid is “non-

responsive” could potentially result in the award of the project to Act 1 at a price more than 

$350,000.00 greater than that bid by AMG.  As one California Court has stated: 

“It would certainly be a disservice to the public if a losing bidder were 

to be permitted to comb through the bid proposal or license application 

of the low bidder after the fact, and cancel the low bid on a minor 

technicality, with the hope of securing acceptance of his, higher bid.  

 
2 See Graydon v. Pasadena Redevelopment Agency (1980) 104 Cal.App.3d 631. 



GIBBS GIDEN LOCHER TURNER SENET & WITTBRODT LLP 
A  L I M I T E D  L I A B I L I T Y  L A W  P A R T N E R S H I P  

 

Robert L. Vestal, Assistant Director of Public Works 

City of Beaumont 

April 27, 2022 

Page 4 

 

 
2712684.2 

Such construction would be adverse to the best interests of the public 

and contrary to public policy.”3 

This is exactly what Act 1 is, improperly, trying to accomplish here.   Clearly Act 1 hopes that, 

by raising the specter of differences between AMG’s bid and Act 1’s bid, the City will award Act 1 

the contract for the project at a price $7,787,098, significantly higher than AMG’s bid of $7,437,000. 

The waste of more than$350,000.00 in taxpayer funds simply should not be allowed. 

Under the relevant California law, where a deviation or irregularity does not: (1) affect the 

amount of the bid; (2) give the bidder an actual advantage over other bidders; (3) constitute a potential 

vehicle for favoritism; (4) influence potential bidders to refrain from bidding; or (5) affect the ability 

of the public agency to make bid comparisons, then such deviation or irregularity may be waived by 

the public agency.4   

Further, the City’s own bid documents confirm that the City retains the right to waive any 

irregularities or informalities in any bids or in the bidding process (See, e.g., Notice Inviting Bids, page 

2 and 3, Instructions to Bidders, page 6). 

The burden of proving that any non-waivable deviations or irregularities (if any) exist in 

AMG’s bid falls squarely on Act 1 under applicable law.5  Significantly, Act 1 has provided no 

evidence that any of the alleged irregularities in AMG’s bid either: (1) affected the amount of AMG’s 

bid; (2) gave AMG an advantage over other bidders; (3) constituted a potential vehicle for favoritism; 

(4) influenced potential bidders to refrain from bidding; or (5) affected the ability of the public agency 

to make bid comparisons.  All Act 1 has done, without any factual or legal support, is to make bald, 

conclusory allegations.  Under California law, the analysis of whether or not to reject a bid must be 

based on actual, not hypothetical, considerations.6  Further, they must also be viewed in light of the 

public interest, rather than the private interest of a disappointed bidder7.  Accordingly, Act 1 has 

utterly failed to meet its burden of proof with respect to its protest of AMG’s bid. 

Conclusion 

In closing, AMG is a highly qualified, responsive and responsible bidder on this Project.  

AMG’s principals have more than 70 years’ combined experience in public works construction, with 

more than $1 billion in successfully completed public works projects throughout their careers. AMG 

has completed 9 fire stations to date totaling over $$40,000,000.00 (forty million dollars) and is 

currently designing and building the Rancho Cucamonga Fire Station that is worth over 

$16,389,000.00 (sixteen million three hundred eighty-nine thousand dollars)  AMG’s stands ready, 

willing and able to perform the work set forth in its bid proposal.   We trust that, with knowledge of 

 
3 MCM Construction v. City and County of San Francisco (1998) 66 Cal.App.4th 359, 370. 
4 See Id. 
5 Ghilotti Constr. Co. , supra, 45 Cal.App.4th at 907. 
6 See MCM Const., Inc. v. City and County of San Francisco (1998) 66 Cal.App.4th 359 
7 Ghilotti Constr. Co. , supra, 45 Cal.App.4th at 908. 
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the facts and law presented in this letter, that the City will deny Act 1’s bid protest and proceed to 

award to AMG, who is ready to move forward with this important project without further delay. 

On behalf of AMG, we reserve the right to respond to all other legal and factual issues raised 

in Act 1’s bid protest letter, but honor your request for limited analysis in this letter today. 

Very truly yours, 

 
Barbara R. Gadbois 

of GIBBS GIDEN LOCHER TURNER 

SENET & WITTBRODT LLP 

 

BRG:brg 

 

Encls. 

 

Exhibit 1 – Act 1 bid protest letter dated, 04/24/22 

Exhibit 2 – AMG Designation of Subcontractors Form 

Exhibit 3 – Air Exchange, d/b/a Plymovent, e-mail and quote to AMG dated, 03/28/22 

Exhibit 4 – Air Exchange CSLB search results 

Exhibit 5 – Solana County FBN search for Plymovent 

Exhibit 6 – Air Exchange/Plymovent website redirection 

Exhibit 7 – K & J Plaster CSLB search results 

 

 

cc: Albert M. Giacomazzi, President, AMG & Associates (via e-mail w/Encls.) 

 
























































