Office of the Administrator

za - LeF-k Odie Donald,

- -
G/E/.ORGIA Ad istrator

i

May 4, 2021

Ms. Donna Williams
Finance Director
535 Telfair Street
Augusta, GA 30901

Dear Director Williams:

At the regular meeting held Tuesday, May 4, 2021, the Augusta, Georgia Commission took
action on the following:

12. Approved to continue GPS tracking of city fleet vehicles with UniteGPS (RFP 21-
121). (Approved by Finance Committee April 27, 2021)

If you have any questions, please contact me.

11 Servite,

————

#
i

- / Odie JJonald, II
\_Adriinistrator

ce:  Risk Management



SOFTWARE AS A SERVICE AGREEMENT BETWEEN AUGUSTA, GEORGIA and
UNITEGPS

This Contractual Services Agreement (the “Agreement”) made and entered into this 4th
day of May  , 2021 between UniteGPS, LLC, & Maine limiied liability company, '
having its principal place of business at 223 Westem Promenade, Unit 1, Porltan
Maine 04102 ("UniteGPS" and “Vendor™), and Augusta, Georgla, a political subdivision
of the State of Georgla ("Augusta” and “Customer”).

WHEREAS, Augusta, Georgia secks a qualified vendor to provide global positioning
system services for Augusta’s Fiset and Risk Management: and

WHEREAS, UniteGPS has submitted its proposal for RFP #21-121 to provide such
services {o Augusta; and

WHEREAS, Augusta selected UniteGPS to license the software products and perform
the services set forth in UnitaGPS’ proposal and UniteGPS desires to perform such

actions under the terms of this Agreement;

NOW, THEREFORE, in consideration of the mutual understandings and agreements
set forth, the Parties agree as follows:

1. Definitions

(a) Components. "Components*® means the individual modules or products that make up
the System. From time to time, new Components or features will be introduced to the
System, and those Components or features may be restricted to specific Editions.

(b) Customer Dala. "Customer Data" means any of Customer’s information, documents,
or electronic files that are provided to UnlteGPS harsunder.,

(c) Documentation. "Documentation” means the online documentation provided
at .UniteGPS.com.

(d) Emror. "Error” means any reproducible material faflure of the System to function In
accordance with lts Documentation.

{e) Maintenance Windows. "Maintenance Windows" means collectively, standard
maintenance and emergency maintenance. Emergency maintenance will ocour as
needed. UniteGPS will make reasonable efforts to publish emergency maintenance
windows on UniteGPS’s website in advance of the emargency maintenance window,
but it is possibie that advanced notification of an emergency window may not ocour.

() System. "System" means the software service for which Customer has paid,
including any Updates relating thereto that may be provided hereunder or thereunder,

V




and any derivative works of the foregoing. A System is mads up of individual
Components,

{g) Service Administrator. "Service Administrator” means the person(s) that Customer
designate(s) to purchase on behalf of Customer usage of the Sesvice, authorize Users
under the Agreement, create accounts for additiohal Users and otherwise administer

Customer’s use of System.

(h) Support. "Support" means the ongoing services by UniteGPS to support the System
as defined In Section 3 below,

(i) Update. “Update® means any patch, bug fix, release, version, modification or
successor o the System.

() User. "User” means a named individual to whom Customer has grented access to
usa the System on Customer's behalf, regardiess of whether or not the User actuaily
accesses the Software. Users may be Customer's employees, consuitants, contractors

or agants.

(k) Edition, “Edition” means the named configuration of the System that has been
licensed to the Customer. An Edition defines what Components, festures, limits, and/or
usage restrictions are placed on the System licensed o the Custfomer. From time to
time, new Components ot features will be introduced io the System, and those
Components or features may be restricted to specific Editions. New named Editions
may also be introduced from time to time,

(1) Effective Date, "Effective Date® is the date on which the Customer's subscription to
the licensed Edition of the System starts. The beginning of the contract term.

2. Use Rights

(a) Use Rights. During the term and subject to the terms of this Agreement, UnileGPS
hereby grants to Customer a noniexclusive, nontransferable, non-sub-licensable right to
permit Customer's Users to use the licensed Edition of the System for Customer's
business purposes. The use right In the preceding sentence Is limited to use by the
number of Users for which Customer has pald. Said use rights are nontransferable,
except In the event of a voluntary transfer of substantially all assets by Customerto a
transferee which executes UniteGPS's form of agresment agreeing to be bound by all of
the terms and conditions of this Agreement. Al rights in and to the System not expressly
granted hersin are reserved to UniteGPS.

{b) License and Use Restrictions. Customer shall not, directly, indirectly, alone, or with
another party, (i) copy, disassemble, reverse engineer, or decompile the System:; (ii)
modify, creats derivative works based upon, or transtate the System; (ili) license, sell,
rent, lease, transfer, grant any rights in or otherwise commerclally exploit the System in
any form to any other party, nor shall Customer attempt to do any of the foregoing or
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cause or permit any third party fo do or attempt to do any of the foregoing, except as
expressly parmitted hereunder. You acknowledge and agres that UniteGPS shall own
all right, title and Interest in and to all intellectual property rights (Including all derivatives
or improvements thereof) in the System and any suggestions, enhancement requests,
feedback, recommendations or other information provided by Customer or any of

Customer's Users relating to the System.

{c) System Administrator; User Access. Customer shall designate ons or more System
Administrators. System Administrators shall be responsible for mahaging User acoess,
including adding and subtracting Users. The System Administrator shall ensure that
multiple Users do not share a password or user name. Customer acknowledges and
agrees that It Is prohibited from eharing passwords and/or user names with
unauthorized users.

(d) Customer Data. Customer owns all right, titie and Interest In the Customer Data.
Customer hereby granis to UniteGPS, a nonexclusive, nontransferable (except as set
forth in Section 8{d) below), non sub-ficensable right and license to use, copy, fransmit,
modﬂyanddisplaymeCustomarDatamHyforpurposas of Customer’s use of the
System. UniteGPS shall not use the Customer Data except to improve the System and

as necassary to perform ite obligations hereunder.

(e) No Sensitive Data; Customer Responsibilities. Customer acknowledges that the
System is not intended for use with protected health information under HIPAA, credit
card numbers, financial account numbers, or other similarly sensitive personal
information, and that Customer assumes all risk arising from use of any such sensitive
information with the System, including the risk of any inadvertent disclosure or
unauthorized access thereto. Customer is responsible for ansuring that Customer and
Customer’s Users' use of the System Is in compliance with ali applicable laws and
povernmental regulations and Customer acknowledges that Customer assumes all risk
arising from any such use that is not compliant with applicable laws and regulations.

{f) Security. Customer Is solely responsible for maintaining the security of all user
names and passwords granted fo it, for the securlty of its irformation systems ussd to
accass the System, and for its Usars' compliance with the terms of this Agreement.
UniteGPS will act as though any electronic communications i receives undsr
Customer's user namas have been sent by Customer. Customer will immediately notify
UniteGPS If it becomes aware of any loss or theft or unauthorized use of any of
Customer's passwords or user names. UnlleGPS has the right at any fime fo tenninate
or suspend access to any User or to Customer if UniteGPS believes in good faith that
such termination or suspension is necessary fo presarve the securily, integrity, or
accessibility of the System or UniteGPS's network.

3. Support

(a) Servicas Generally. Subject to the terms of this agreement, UniteGPS shall use
commercially reasonable efforts to make the Systern available to Customer.




(b) Updates. UniteGPS shall deliver Updates to the System that apply to the Customer’s
currently licensed Edition at no additional charge. From fime to time, new Components
or features may be released that are applied selectively to different Editions of the
System. Only those Updates that apply to the Customer's currently licensed Edition will
be delivered automatically to the Customer at no additional charge.

(c) Support Options and Procedures. UniteGPS ehall provide general support to the
Customer as set forth on the Support Séction of the UniteGPS website for the
Customer's currently licensed Edition. Different Editions of the System will be entitied to
different levels of support. In addition, UniteGPS may offer premium support options to

Customer at an additional charpe.

() Emror Comection. UniteGPS shall use commerclally reasonable efforis to correct all

" Errors of o provide a reasonable workaround as soon as is possible using its
reasonable efforts during UniteGPS's normal business hours. Cuslomer shall provide
such access, information, and support as UniteGPS may reasonably require in the
process of resoiving any Emor. This paragraph is Customer’s sole and exclusive remedy

for Errors.

(e) Support Exclusions. UniteGPS is not obligated to correct any Errors or provide any
other support to the extent such Errors or need for support was created in whole orin
part by: () the acts, omissions, negligence or willful misconduct of Customer, Including
any unauthorized modifications of the System or its operating environment; (if) any
failure or defect of Customer’s or a thind party’s equipment, sofiware, facliities, third
party applications, or intemnet connectivity (or other causes outside of UniteGPS's
firewall); (iii) Customer's use of the System other than in accordance with the System’s
documentation; or (iv) a Force Majeure Event.

(f) Support Fees. UniteGPS has the right to bill Customer a its standard services rates
for any support issues exciuded by Section 3(e) above that have been preapproved in
writing (including in an emali) by Customer,

{0) Limitation of Remedies. Comection of Errors as defined in this Agreement are
Customer's sole remedies for any Errors in the Sysfem.

(h) Obsolescence. if the sofiware or licenses required to run the System become
obsolete, no fonger in use, or can no longer be accessed, UniteGPS Is responsible, at
its own expense, for finding a compatible substitute that will allow this Agreement to be

carried out.

() Specified excuses for dela\ or non-performance. UniteGPS is not responsible for
delay in performance caused by humicanes, fomadoes, floods, and other severe and
unexpected acts of nature. in any such event, the contract price and schedule shall be
equitably adjusted. However, for any such delay thal causes UniteGPS to be unable fo
supply the required number of units by the required delivery time for such units,
UniteGPS shall compensate Augusta at a rate of $1.09 per unit for each day beyond




the required delivery time. This compengation is not a panalty, rather It Is o
compensate Customer for the effects caused by the deprivation of the use of the units.

4. Financial Terms

(a) Fees. In retum for the products, services and use rights provided by UnlteGPS to
Customer hereunder, Customer shall pay 1o UniteGPS the fees in the amount set forth.

All dollar amounts refer to U.S. dollars.

(b) Payment Terms. UniteGPS shall invoice Customer monthly or yearly In advance for
all recurring charges, which Invoices will also include all nonrecurring charges and
incurred since the previous involcs. Customer shall pay all UnReGPS invoices

within thirty {30) days of receipt of the invoice.

(c) Invoice Disputes. If Augusta believes any delivered software or service does not
conform to the warranties in this Agreement, Augusta will provide UnlteGPS with wiiiten
notice within thirty (30) days of its receipt of the applicable invoice. The written nofice
must contain reasonable detail of the issues Augusta conterks are in dispute so that
UniteGPS can confirm the issue and respond to the notice with either a justification of
the invoice, an adjustment o the nvoice, or a proposal addressing the issues presented
in your notice. Augusta may withhold payment of the amount(s) actually in dispute, and
only those amounts, until the dispute Is resolved. Iif the parties cannot resolve the
dispute, then the parties may avall themsaeives of bringing an action or proceeding
before a court of compstent jurisdiction as described below in Section 9 {j).

(d) Taxes. Customer shall pay or shall reimburse UniteGPS for all sales taxes and ather
taxes, however characterized by the taxing authority, based upon the license fess or
other charges under this Agreement or otherwise incumed on account of Customer’s
use of the System, except for any taxes based upon UniteGPS's net income or gross
receipts or for any franchise or excise taxes owed by UniteGPS. if Customeris a tax
exempt organization, then, upon UniteGPS's receipt of proof of such status, then
UniteGPS shall not charge Customer for any taxes from which Customer is exempt.

(e) Pricing Changss. Customers selecting annual pricing will receive notice of changes
in pricing at least 45 days before each anniversary of the Effective Date. Customers
selecting monthly pricing wilf receive notice of changes in pricing at least 45 days before
the month in which the change in pricing will take effect. :

{f) Defective pricing. To the extent that the pricing provided by Unifed GPS is erroneous
and defective, the parties may, be agreement, comrect pricing emors to reflect the intent

of the parties.
(0) Georgla Prompt Pay Act not applicable. The tarms of this agreement supersede any

and all provisions of the Georgia Prompt Pay Act.
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(h) Lack of Abpropriations. if Augusta should not appropriate or othetwise receive funds
sufficient fo purchase, lease, operats, or maintain the software or sarvices set forth In
this Agreemant, Augusta may unilaterally farminate this Agreement effective on the final
day of the fiscal year through which you have funding. Augusta shall make every effort
to give UniteGPS at least thirty (30) days’ written noticé prior to a termination for lack of
appropriations. In.the event of termination duse to a lack of appropriations, Augusta shall
pay us for all undisputed fees and expenses related to the sofiware and/or services
Augusta hes received, or UniteGPS has incumed or delivered, prior to the effective date
of termination. Anydlsputadfeesandaxpensesmusthavebaensubnﬂﬂedtome
Invoice Dispute process set forth above in Section 4(c) at the time of tarmination in
order to be withheld at termination,

5. Term and Termination

(a) Temn. The term of this Agreement commences on the Effective Date hereof and
terminates absolutely and without further obligation on the part of Augusta, Georgla
each and every December 31*, unless terminated earlier in accordance with the
termination provisions of the Agresment. If Augusta, Georgia has elected an annual
pricing plan, this Agreement automatically renews on each January 1%, unlgss
teminated in accordance with the termination provisions of the Agreement. If Augusta,
Georgia has elected a monthly pricing plan, this Agreement terminates at the last day of
each month and renews at the first day of the succeeding month unfess terminated in
accordance with the provisbns of this contract. Augusta, Geolgm may terminate this
Agreement in part or in whole upon writien notice to UniteGPS

(b) Termination for Cause. Either party can terminate this Agreement for cause upon
wﬂttennoﬁoetoﬂ\eomerparty' (i) if a party falls to pay the other parly any definquent
amounts owed to the other party hereunder within 10 days of written notice by the other
party specifying the amounts owad; in the case of UniteGPSS, immediately upon any
breach by Customer of Section 2(b) and/or Section 2(e) above; (i) immediatsly upon
any breach of any confidentiality obligations owed to such party by the other party; (i)
the failure of UniteGPS, which has not been remedied or waived, to perform ta
otherwise comply with a material condition of the Agreement (also known as default) {iv)
upen the institution of bankrupicy or state law insoivancy proceedings against the other
party, if such proceedings are not dismissed within 30 days of commencement; or (v) a
breach of Section 3(h) above. Notwithstanding the above, to the extent that it does not
alter the scope of this Agreament, Augusta, Georgia may uhllaterally order a temporary
stopping of the work, or delaying of the work to be performed by UniteGPS under this

agreement.

(c) Termination for Convenience. Customer may tarminate this Agreement at its
convenience, In part or in whole, upon thirty (30) days’ written notive UniteGPS.
UniteGPS shall be paid for any validated services under this Agreement up fo the time

of termination.
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(d) Obligations Upon Termination. Upon termination of this Agreement: (1) provided that
Customer has paid all amounts owed to UniteGPS hereunder, UniteGPS shall, upon
written requaest recelved within 30 days of termination, provide any Cusiomer who
purchased access rights to an Edition requiring payment of a fee with access to the
System for a period of 24 hours for the limited purpose of exporiing Customer Date; (i)
UniteGPS shall immediately terminate access fo the System by Customer, For
Termination for Cause pursuant to Section 5(b)(v), UniteGPS shall inmediately pay
bceustomeranypaymentsthatlshas recelved related to the services that can no longer
performed.

CUSTOMER ACKNOWLEDGES THAT IF CUSTOMER IS USING AN EDITION OF
THE SYSTEM THAT IS PROVIDED FREE OF CHARGE, UPON TERMINATION OF
THIS AGREEMENT, UNITEGPS IS UNDER NO OBLIGATION TO EITHER MAINTAIN
CUSTOMER DATA OR TO PROVIDE CUSTOMER WITH ACCESS TO OR A COPY

OF THE CUSTOMER DATA.

6. Confidentiality

(a) Confidential Information. "Confidential Information” means any end all tangible and
intanglble information (whether written or otherwise recorded or oral) of a party that: (A)
derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable by proper means by, other perecns who
can obtain economic value from its disclosure or use and Is the subject of efforts that
are reasoneble under the circumsiances to maintain its secrecy; or (B) the disclosing
party designates as confidential or, given the nature of the information or the '
circumstances surounding its disclosure, reasonably should be considered as
confidentisl. Confidential information inchxies, without limitation: (I) nonpublic
information releting o a party's technology, customers, business plans, promotional and
marketing activities, finances and other business affalrs; (ii) third party information that
Customer or UniteGPS is obligated to keep confidential; (jif) the material terms and
conditions of this Agreement; and (iv) any nonpublic information relating to any activities
conducted hereunder, Anything that would become “public record” as defined by
0.C.G.A. §50-18-70(b)1) that Includes what would otherwise be Confidential
information obtained by Augusta, Georgia must be accompanied with an affidavit
prepared by UniteGPS affirmatively declaring that specific Information in the written or
otherwise recorded item constihries trade secrets pursuant to Article 27 of Chapter 1 of
Title 10 In the Official Code of Georgia. Any information that does not comply with
0.C.G.A. § 50-18-72(a)(34) is not Confidential Information pursuant fo this article.

(b) Exclusions. Notwithetanding the above, the term "Confidential Information® does not
include any information that is elther: readily discemible from publicly avaliable products
o literature; or approved for disclosure by prior written permission of an executive

officer of the disclosing party.

(c) Use of Confidential Information. Each party shall only use Confidential information
fumished 1o It hereunder in furtherance of the activiies contemplated by this
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Agreament, and, except as authortzed in this Agreement, it shall not disclose the
Confidential information 1o any other persons without the disclosing party’s express
written authorization. No prohibition for disclosura shall exfet on any “public record” as
defined by 0.C.G.A. §50-18-70(b)(1) that Is not accompanied with the affidavit as

described in Section 6(a).

(d) Reguired Disclosures. A receiving party may disciose Confidential information of the
disclosing party as required to comply with binding orders of govemmentsl entities that
have jurisdiction over it or as otherwise required by law, provided that the receiving
party (i) gives the disclosing party reasonable wriiten notice to aliow it to seek a
prolective order or other appropriate remedy (except to the axtent compliance with the
foregoing would cause the receiving party to violate a court order or other legal
requirement), (li) discloses only such information as is required by the governmental
entity or otherwise required by law, and (lif) and uses its best efforts to obtaln
confidential treatment for any Confidential Information so disclosed.

(e) Retum of Information. Except as set forth otherwise in the specific provisions
concerning Customer Data set forth in Section 5(c) above, If a disclosing parly so
requests at any fime, the recelving party shall return promptiy all copies, extracts, or
other reproductions in whole or in part of the Confidantial Information in its possession.

(D) Survival. The parties hereto covenant and agree that this Section 6 will survive the
expiration, termination, or cancellation of this Agreement for a period of 3 years, except
for Confidential information constituting a trade secret, with respect to which this
Section will survive the expiration, termination, or cancellation of this Agreement for so
long as such Confidential information remains a trade secret.

(0) Georgia Open Records Act. UniteGPS warrants that it has reviewed O.C.G.A. § 50-
18-71 ot 88q. and acknowledged that Augusta, Georgia Is an "agency” pursuant to
O.C.G.A. § 50-18-70(b){1). UniteGPS acknowledges and understands that “Confidential
Information” as defined in Section 6 may be contained in a "public record” as defined by
0.C.G.A. § 50-18-70(bX2). United GPS releases and holds harmless Augusta, Georgia
and its employees and agents from and aegainst all liabilitles, claims, suits, demands,
damages, losses and expenses, including attomeys’ fees, arising out of or resulting
from the disclosure of Confidential Information in this article due to the failure of
UniteGPS to provide an affidavit as described in 0.C.G.A. § 50-18-72(a)(34).

7. Indemnification

(a) Indemnification by UniteGPS . Except as otherwisa provided in this agresment,
UniteGPS shall indemnify and hold harmless Augusta, Geprgia and its employees and

agents from and against all liabifities, claims, sults, demands, damages, losses and

expenses, including attomeys' fees, arising out of or resulting from the performance of
this Agresment. (other than to the extent indemnified by UniteGPS under Sectich 7(a)
or, in the case of a Custonier using only a free Edition of the System, other than to the
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extent the third party claim would have been subject to indemnification by UniteGPS
under Section 7(a) if Section 7(a) applied to Customer),

(b) Indemnification Process. Augusta shall promptly notify the UniteGPS, in wiiting, of
any thind party claim, stating the nature and basis of the third party claim, to the extent
known. UniteGPS shall have sole control over the defense and settiement of any third
party claim, provided that, within fifteen (15) days after receipt of the above described
notice, UniteGPS notifies Augusta of its election to so assume full control. The foregoing
notwithsianding, Augusta shall be entitled to participate in the defense of such third
party claim and to employ counsel at its own expense to assist in the handling of such
claim, except that Augusta's legal expenses in exercising this right shall be deemed
legal expenses subject to indemnjfication hereunder to the extent that (x) UniteGPS falls
or refuses to assume control over the defense of the third party claim within the time
period set forth above; (y) Augusta deems it reasonably necessary to file an answer or
take simiiar action to prevent the entry of a default judgment, temporary restraining
order, or preliminary injunction against it; or (2) representation of both parties by the
same counsel would, in the opinion of that counsel, constitute a confiict of interest.
UniteGPS shall not seftie any such third party claim without the written consent of
Augusta, except for a complete settiament requiring only the payment of money
damagss fo be paid by UniteGPS.

(c) Sola Remedy. Indemnification pursuant to this Section is the parties’ sole remedy for
any third party claim against the other party in the natitre of intellectual property

infringement or misappropriation.’

gnce Requiements. UniteGPS shall, at all times that this Agreament is in effect,
cause to be maintained in force and effect an Insurance policy(s) that will ensure and
indemnify the Augusta against liability or financial loss resulting from injuries occurring fo
persaons or property or occurring as a result of any negligent error, act, or omission of the
UniteGPS in pasformance of the work during the term of this Agreement.

The UniteGPS shall provide, at all times thal this agresment is in efféct, Worker's
Compensation insurance in accordance with the laws of the State of Georgla,

The UniteGPS shall provide, 2t all times that this Agreement Is in effect, Insurance with
limits of not iess than:

A. Workmen's Compensation Insurance ~ in accordance with the laws of the State of
Georgia.
8. Pubj ~ In an amount of not less that One Million {$1,000,000)

Pubiic Liablifty insurance
Doliars for injuries, including those resulting in death to any one person, and in an
amount of not less than One Million ($1,000,000) Dollars on account of any one

occurrence.

C. Property Damage Iinsurance ~ in an amount of not fess than One Milion ($1,000,000)
Doflars from damages on eccount of an occurrence, with an aggregate limil of One
Million ($1,000,000) Dollars.




Brs Insurance — in an amount sufficient o assure the restoration of any
s, field notes, or other similar deta relating to the work covered by the
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Project.

E. Professional Lisbility Insurance — in an amount of not less than One Million
($1,000,000) Dollars or an amount that comelates to the aggregate fee on the project
should it exceed $1,000,000.

F. Technology ERO $1.000,000.00

Augusta will be named as an additional insured with respect to UniteGPS liabilities
hereunder in insurance coverage's identified in tems {b) and (c).

The policies shall be written by a responsible company(s), to be approved by Augusta,
and shall be noncancellable except on thirty-{30) days' written notice to Augusta. Such
policies shall name Augusta as co-insured, exoept for worker's compensation and
professional liabllity policies, and a copy of such policy or a certificate of insurance shall
be filed with the Director at the time of the axecution of this Agreement.

8. Service Leve! Commitments, Disclaimers and Limitations

(a) Service Level Commitments: Credits. UniteGPS guarantess that the System and all
Senvices provided on the System will be accessible to Customer’s authorized Users
87.5% of the time in any given calendar year, excluding Maintenance Windows.
Notwithstanding the foregoing, UniteGPS does not guarantee network avallabllity
between Customer and the UniteGPS hasting servers, as such availabliity can involve
numerous third parties and is beyond the control of UniteGPS. UniteGP'S will not be
liable for nor provide any service credits hereunder for any downtime causad in whole or
part by a thind party data center provider nor for any downtime that Customer
experiences as a result of Customer or Customer’s Users’ own network

lssues. If Customer experiences a System or Service outage and Is unable to access
the System or any Service, Customer must immediately contact UniteGPS's help desk,
providing any/all necessary information that may assist UniteGPS in determining the
cause of the outage. UniteGPS will determine in good faith whether the outage was
within UniteGPS's reasonable control. If UniteGPS determines thit a timely reported
outage was atiributable to UniteGPS, then UniteGPS will credit Custonier 1day of
Service fees for every 2 hours of downtime Customer experienced, up to a maximum of
half of that month's Service fees. This shall be Customer’s sole remedy, and
UniteGPS’s sole liability, for UniteGPS's failure to provide the guarantesd availability set

forth in this Section 8(a).

(b) Disclaimer of Warmranties. EXCEPT FOR THE LIMITED SERVIGE LEVEL
COMMITMENTS SET FORTH IN SECTION B(A), UNITEGPS MAKES NO, AND
HEREBY DISCLAIMS ANY, REPRESENTATIONS OR WARRANTIES OF ANY KIND,
EXPRESS OR IMPLIED, WITH RESPECT TO THE SYSTEM, THE SERVICES
PROVIDED OR THE AVAILABILITY, FUNCTIONALITY, PERFORMANCE OR
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RESULTS OF USE OF THE SYSTEM. WITHOUT LIMITING THE FOREGOING,
EXCEPT AS SPECIFICALLY SET FORTH IN THE LIMITED SERVICE LEVEL
COMMITMENTS IN SECTION 8(A), UNITEGPS DISCLAIMS ANY WARRANTY THAT
THE SYSTEM, THE SERVICES PROVIDED BY UNITEGPS, OR THE OPERATION OF
THE SYSTEM ARE OR WILL BE ACCURATE, ERRORFREE OR UNINTERRUPTED.
UNITEGPS MAKES NO, AND HEREBY DISCLAIMS ANY, IMPLIED WARRANTIES,
INCLUDING WITHOUT LIMITATION, ANY IMPLIED WARRANTY OF NON-
INFRINGEMENT, MERCHANTABILITY, OF FITNESS FOR ANY PARTICULAR
PURPOSE OR ARISING BY USAGE OF TRADE, COURSE OF DEALING OR

COURSE OF PERFORMANCE. ‘

(c) Disclaimer of Conse i - UNITEGPS HAS NO LIABILITY WITH
RESPECT TO THE SYSTEM, SERVICES, OR ITS OTHER OBLIGATIONS UNDER
THIS AGREEMENT OR OTHERWISE FOR CONSEQUENTIAL, EXEMPLARY,
SPECIAL, INCIDENTAL, OR PUNITIVE DAMAGES (INCLUDING WITHOUT
LIMITATION LOSS OF PROFITS AND THE COST OF COVER) EVEN IF UNITEGPS
HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

(d) Limitations of Remedles and Liabliity. UNITEGPS'S TOTAL AGGREGATE
LIABILITY TO CUSTOMER FOR ANY REASON AND UPON ANY CAUSE OF ACTION
INCLUDING WITHOUT LIMITATION, BREACH OF CONTRACT, NEGLIGENCE,
STRICT LIABILITY, MISREPRESENTATIONS, AND OTHER TORTS, IS LIMITED TO
(1) IN THE CASE OF CUSTOMER ON A MONTHLY PAYMENT PLAN, ALL FEES
PAID TO UNITEGPS BY THE CUSTOMER IN RESPECT OF USER LICENSES FOR
THE SYSTEM DURING THE THREE MONTHS IMMEDIATELY PRECEDING THE
EVENTS GIVING RISE TO THE LIABILITY; (2) IN THE CASE OF CUSTOMER ON AN
ANNUAL PAYMENT PLAN, ALL FEES PAID TO UNITEGPS BY THE CUSTOMER IN
RESPECT OF USER LICENSES FOR THE SYSTEM DURING THE TWELVE
MONTHS IMMEDIATELY PRECEDING THE EVENTS GIVING RISE TO THE.
LIABILITY; OR (3) IN THE CASE OF CUSTOMER USING ONLY A FREE EDITION OF
THE SYSTEM, ONE HUNDRED UNITED STATES DOLLARS ($100,00).

{e) Modification Re . A I UniteGPS acknowledges that this
contract and any changes to it by amendment, modification, change order or other
simiiar document may have required or may require the legislative authorization of the
Board of Commissioners and approval of the Mayor. Under Georgia law, UniteGPS is
deemed to possess knowledge conceming Augusta, Georgla's abilily to assume
contractual obligations and the consequences of Contractor's provision of goods or
services o Augusts, Georgia under an unauthorized coniract, amendment, modification,
change order or other similar document, Including the possibiiity that the Contractor may
be preciuded from recovering payment for such unauthorized goods or services.
Accordingly, UniteGPS agrees that If it provides goods or services to Augusta, Georgla
under a contract that has not received proper legislative authorization or ff the
Contractor provides goods or services to Augusta, Georgla in excess of the any
contractually autharized goods or services, as required by Augusta, Georgia's Charter
and Cods, Augusta, Georgla may withhold payment for any unauthorized goods or
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setvices provided by UniteGPS. UniteGPS assumes all risk of non-payment for the
provision of eny unauthorizad goods or services to Augusta, Georgia, and it walves all
claims to payment or to other remedies for the provision of any unauthorized goods or
services to Augusta, Georgla, however characterized, including, without limitafion, all

remedies at law or equity.
9. General

(a) Notices. All notices or communications required or permitied as a part of this
Agreement, such as notice of an alleged material breach for a tarmination for cause ora
dispute thet must be submitted to dispute resolution, must be in writing and will be
deemed delivered upon the earlier of the following: (a) actual receipt by the recelving
party; (b) upon receipt by sender of a certified mall, retum receipt signed by an
employee or agent of the receiving party; (c) upon recelpt by sender of proof of emall
delivery; or (d) if not actually recelved, five (§) days after deposit with the United Stafes
Postal Service authorized mall center with proper postage (certified mall, retum receipt
requested) affixed and addressed to the other party at the address set forth on the
signature page hereto or such other address as the party may have designated by
proper notice. The consequences for the fallure to receive a notice due to improper
notification by the intended receiving party of a change in address will be bome by the
intended recelving party.

(b) Promotional Matérials. Elther party may include statements, and may use the other
party’s name and logos, in fts website, commercial advertisements and promotional
matsrials for the sole purpose of indicating that Customer Is a user of the System.

(c) Force Majeure. "Force Majeure Event® means any act or event that (a) prevents a
party (the "Nonperforming Party”) from performing its obligations or safisfyinga
condition to the other party’s (the "Performing Party”) obligations under this Agreement,
(b} is beyond the reasonable control of and not the fault of the Nonperforming Party,
and (c) the Nonperforming Party has not, through commerciafly reasonable efforts, been
able to avoid or overcome. If a Force Majeure Event occurs, the Nonperforming Party is
excused from the performance thereby prevented and from satisfying any conditions
precedent to the other party’s performance that cannot be satisfied, in each case fo the
extent limited or prevented by the Force Majeure Event. When the Nonperforming Party
is able to resume lts performance or satiefy the conditions precedent to the other party's
obligations, the Nonperforming Patrty shall Immediately resiime performance under this
Agreement. The relief offered by this paragraph is the exclusive remedy avallable to the
Performing Party with respect to & Force Majeure Event. A Force Majeure Event
includes, but Is not limited to: epidemics, pandemics, declared national, state, local
states of emergency, hurrcanes, tornadoes, floods, severe and unexpected acts of
nature, or the availability of funds in the budget of Augusta, Georgla.

(d) Assignment. UniteGPS may assign any of its rights or obligations under this
Agraament at any time, with the prior written approval of Customer, which shall not be
unreasonably withheld; provided, however, that UniteGPS shall not assign the rights
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granted to Customer Data in Section 2(d) except in connection with the sale (whether by
merger, asset sale, equity sale or otherwise) of (1) UniteGPS, (ii) the System or (ilf) a
portion of UniteGPS or the System that would reasonably require the acquirer of said
portion to be assigned such rights to the Customer Data. Customer shall not assign any
of its rights under this Agreement, except with the prior written approval of UniteGPS,
which shall not be unreasonably withheld. The preceding sentence applies to alf
assignments of rights, except in the event of a voluntary transfer of substantially all
assets by Customer to a transferee which executes UniteGPS's form of agreement

‘agreeing o be bound all of the terms and conditions of this Agreement. Any change of

control transaction is deemed an assignment hereunder. Any purported assignment of
rights in violation of this Section is void.

(s} Prohibition on Contingent Fees. UniteGPS warrants that no person or selling
agency has been employsd or retained fo solictt or secure this Agreement upon an
agreement or understanding for a commission, percentage, brokerage, or contingent
fos, excepting bona fide employees or bona fide established commercial or selfing
agencies maintained by UniteGPS for the purpose of securing business and that
UniteGPS has not received any non-Augusta fee related to this Agreement without the
prior written consent of Augusta, For breach or violation of this wamanty, Augusta shall
have the right to annul this Agreement without kability or at its discretion 1o deduct from
the Agreement Price of conslderation the full amount of such commission, percentage,

brokerage or contingent fee.

(f) independent Contractor. Each party will patform its duties under this Agreement as
an indepandent contractor. The parties and their personne! will not be considered to be
employees or agents of the other party. Nothing in this Agresment will be interpreted as
granting either party the right or authority to make commitments of any kind for the
other. This Agreement will not constitute, create, or be interpreted as a joint venture,
partniership or formal business organization of any kind.

(9) E-Verify. All contraclors and subcontractors entering into contracts with Augusta,
Georgia for the physical performance of éervices shall be requifed to execute an
Affidavil verifying its compliance with O.C.G.A. § 13-10-91, stating affirmatively that the
individual, firm, or corporation which is contracting with Augusta, Georgla has registered
with and Is participating in a fedenal work authorization program. All contractors and
subcontractors must provide their E-Verify number and must be In compliance with the
electronic verification of work euthortzed programs operated by the United States
Department of Homeland Security or any equivalent federal work authorization pogram
operated by the United States Department of Homeland Security to verify information of
newly hired employees, pursuant to the Immigration Reform and Control Act of 1988
(IRCA), P.L. 99-608, in accordance with the applicability provisions and deadiines
established in O.C.G.A. § 13-10-91 and shall continue to use the federal authorization
program throughout the contract term. All contractors shall further agree that, should
employ or contract with any subcontractor(s) in connection with the physical
performance of services pursuant fo its contract with Augusta, Georgla the contractor
will secure from such subcontractor{s) each subcontractor's E-Verify number as




evidence of verification of compfiance with O.C.G.A. § 13-10-81 on the subcontracior
affidavit pravided in Rule 300-10-01-.08 or a substantially similar form. Al contractors
shall further agree to maintain records of such compliance and provide a oopy of each
such verification to Augusta, Georpgia &t the time the subcontractor(s) Is retained to

perform such physical services,

(h) Right to inspec. Augusta, Georgla, may at ressonable times, inepect that part of the
plant, place of business, or work site of UniieGPS or any subcontractor of UniteGPS or
subuﬂtmemofwhlchlspe!ﬂnemwmepubmmeofanwaamrdadwbbe

awarded by Augusta, Georgla,

(i) Goveming Law: Venus. The law of the State of Georgila shall govern this Agreement
between Augusta and UniteGPS with regard to its interpretation and performance and
any other claims refated fo this agreemsnt. Ali claims, disputes and other matters in
question between Augusta and UniteGPS arising out of or relating to the Agreement, or
the breach thereof, shall be decided in the Superior Court of Richmond County,
Georgia. UniteGPS, by executing this Agresment, specifically consents to Jurisdiction
and venie in Richmond County and waives any right to contset the jurisdiction and
venue in the Superior Courts of Richmond County Georgla.

(1) Recovery of Litigation Coste. If any legal action or cther proceeding is brought for the
enforcement of this Agresment, or because of an alleged dispute, breach, default or
misrepresentation in connection with any of the provisions of this Agreement, each
Party shall be respansible for its own attomeys' fees and costs associated with any
action or proceeding that is brought In good faith. If the action or proceeding is found by
a court of law fo not be brought in good faith, the party initiating such action or
proceeding shall pay the other party’s reasonable attomeys’ fees, other costs incured
in the action or proceeding, and any additional rellef as determined by a court of law.

(k) Performance Bond. UniteGPS shall secure a performance bond ("Bond") agreeable
to both parties within fen (10) Business Days after execution of this Agreement In the
face amount of $ NA-— . The cost of the Bond, equalto $§ NA~— | is based
on the total contract dollar amount of this Agreement for an initial term and is payable in
accordance with the terms sst forth in the Bond, All bond renewals shall be subject to

underwriting or surety approval.
() Contract Documents. This Agreement includes the following documents, which are

hereby referenced and incorporated herein:
1." SAAS Agreement
2. UniteGPS Proposal to RFP # 21-121

3. Exhibits I, Il /




in the event of a conflict between this Agresment and the above stated documents, the
UniteGPS Proposal to RFP #21-121 shall control.

(m) Severabliity. if any term or provision of this Agreement is held invalid or
unenforcaable, the remainder of this Agreement will be congidered valid and
enforceable to the fullest extent permitted by law.

(n) No Waiver. in the event that the terms and conditions of this Agreement are not
strictly enforced by elther party, such non-enforcement will not act as or ba deemed to
act as a waiver or modification of this Agreement, nor will such non-enforcement
prevent such party from enforcing each and every tsrm of this Agreement tharesafter.

(o) Entire Acreement. This Agreement constitutes the final agreemient batwesn the
parties. It is the complete and exclusive expression of the parties’ agreement on the
matters contained in this Agreement. All prior and contemporaneous negotiations and
agreements between the parties on the matters contained in this Agreement are
expressly merged Into and superseded by this Agreement. The provisions of this
Agreement cannot be explained, supplemented or qualified through evidence of trade
usage or a prior course of deafings. in entering info this Agreement, neither party has
relied upon any statement, reprasentation, warranty or agreement of any other parly
axcept for those expressly contained In this Agreement. There are no conditions
precedent to the effectiveness of this Agreement, other than any that are expressly
stated in this Agreement.

(pLAmendments. The parties can amend this Agreement only by a writtan agresment of
the parties that identifies Kself as an amendment to this Agreement, (i) Survival of
Certain Provisions. Each party hereto covenants and agrees that the provisions in
Sections 1, 2(b), 6{c), 6, 7, 8, and 0 in addition to any other provislon that, by Its terms,
Is Intended to survive the expiration or termination of this Agreement, shall survive the
expiration or termination of this Agreemant.




_[SIGNATURES ON THE FOLLOWING PAGE]
IN WITNESS WHEREOF, a duly authorized representative of each parly hae executed
this Agresment as of the date(s) set forth below.

UniteGPS, LLC. , Augusta, Georgla

Address for : Address for Notices:
UniteGPS, LLC Augusta, Georgla
lragimens m;@ E%TemiéAS% Suite 200
=, Augusta, G/ 1
Attention: a.qhe# 2 'ﬂ% Afention: Mayor Hardie Davis, Jr.

With coples to:
Tameka Allen, IT Director




