UTILITIES DEPARTMENT
Wes Byne, P.E.
Director

FROM: Wes Byne, P.E., Director, Utilities Department
DATE: September 26, 2025

SUBJECT: Itron Contract Amendment

AUD has a current contract with Itron for Advanced Metering Infrastructure Hardware and
Network services, this contract was approved by the Augusta Commission at the April 1%, 2025
meeting and was signed by the Mayor on April 28", 2025.

Since this contract was signed, AUD has decided to pursue financing from the Georgia
Environmental Finance Authority (GEFA) for our AMI project. As part of this, GEFA requires
vendors to agree to terms related to the Davis-Bacon Act, The American Iron and Steel Act, and
the Build America Buy America Act. Therefore, AUD must amend our contract with Itron to
contain the standard GEFA Supplemental General Conditions.

These documents and the included signature page comprise Amendment 1 to the contract
between Augusta and Itron Inc.

Wes Bye,\P. Q

Director

Augusta Utilities Department
452 Walker Street, Suite 200 - Augusta, GA 30901
(706) 312-4154 — Fax (706) 3124123
WWW. AUGUSTAGA.GOV



GEORGIA ENVIRONMENTAL FINANCE AUTHORITY

SUPPLEMENTAL GENERAL CONDITIONS
for

FEDERALLY ASSISTED
STATE REVOLVING FUND
CONSTRUCTION CONTRACTS

December 7, 2022

The following standard language must be incorporated into construction contract documents and in all
solicitations for offers and bids for all construction contracts or subcontracts in excess of $10,000 to be
funded in whole or in part by the federally-assisted State Revolving Fund in the state of Georgia.

These Supplemental General Conditions shall not relieve the participants in this project of responsibility to
meet any requirements of other portions of this construction contract or.of other agencies, whether these
other requirements are more or less stringent. The requirements in these Supplemental General Conditions
must be satisfied for work to be funded with the State Revolving Fund.
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INSTRUCTIONS AND GENERAL REQUIREMENTS

Itis the policy of the State Revolving Loan Fund (SRF) to promote a fair share of subcontract, materials, equipment,
and service awards to small, minority, and women-owned businesses for equipment, supplies, construction, and
services. Compliance with these contract provisions is required for project costs to be eligible for SRF funding. The
fair share objective is a goal, not a quota. Failure on the part of the apparent successful bidder to submit required
information to the loan recipient (Owner) may be considered by the Owner in evaluating whether the bidder is
responsive to bid requirements.

THE PRIME CONTRACTOR MUST SUBMIT THE FOLLOWING ITEMS TO THE OWNER:

A. Before beginning the work of any contract:

1)

2)

3)

DBE Compliance Form and related documentation. The Owner must submit this information to the
Georgia Environmental Finance Authority (GEFA) to demonstrate compliance with Disadvantaged Business
Enterprise (DBE) requirements. GEFA concurrence is recommended prior to award of the construction
contract and is required prior to commencement of any SRF-funded construction. (Pages GEFA-4 and 5)
Certification Regarding Equal Employment Opportunity. This form is required for the Prime Contractor
and for all subcontractors. The Prime Contractor form should be submitted with the DBE Compliance Form,
and the subcontractor forms should be submitted as the subcontracts are executed. (Page GEFA-9)
Certification Regarding Debarment, Suspension, and Other Responsible Matters. This form is required
for the Prime Contractor and for all subcontractors. The Prime Contractor form should be submitted with the
DBE Compliance Form and the subcontractor forms should be submitted as the subcontracts are executed.
(Page GEFA-10)

B. During the performance of the contract:

4)

5)

6)

Changes to Subcontractors Form. If any changes, substitutions, or additions are proposed to the
subcontractors included in previous GEFA concurrences, the Owner must submit this information to GEFA
for prior concurrence for the affected subcontract work to be eligible for SRF funding. (Page GEFA-11)
DBE Annual Report. The Owner must submit this information to GEFA no later than October 20 of any year
that the construction contract is active. (Page GEFA-12)

Certified Payrolls. These should be submitted to the Owner weekly for the Prime Contractor and all
subcontractors. The Owner must maintain payroll records and make these available for inspection. Use U.S.
Department of Labor form WH-347 or a similar form that contains all the information on the U.S. Department
of Labor.

THE OWNER MUST SUBMIT INFORMATION FOR GEFA REVIEW AND CONCURRENCE TO:

Georgia Environmental Finance Authority
47 Trinity Ave SW
Fifth Floor
Atlanta, Georgia 30334
404-584-1000 (phone)
404-584-1069 (fax)
waterresources@agefa.qa.gov
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DBE COMPLIANCE FORM

ALL INFORMATION OUTLINED ON THIS FORM IS REQUIRED FOR DBE COMPLIANCE REVIEW. THE PROPOSED PRIME
CONTRACTOR AND OWNER SHOULD ENSURE THAT THIS INFORMATION IS COMPLETE PRIOR TO SUBMITTAL.

Loan Recipient SRF Loan Number

PRIME CONTRACTOR’S AND OWNER'‘S CERTIFICATIONS:

I certify that the information submitted on and with this form is true and accurate and that this firm has met and will continue to
meet the conditions of this consfruction contract regarding DBE solicitation and utilization. | further certify that criteria used in
selecting subcontractors and suppliers were applied equally to all potential participants and that EPA Forms 6100-2 and 6100-3
were distributed to all DBE subcontractors.

Date

(Prime Contractor signature)

{Printed name and title)

I certify that | have reviewed the information submitted on and with this form and that it meets the requirements of the Owner's
State Revolving Fund loan contract.

(Signature of Owner or Owner's representativei pete

(Printed name and title)

CONTACT INFORMATION

Owner contact

Owner phone number and email

Consulting Engineer contact

Consulting Engineer phone number and email

Proposed Prime Contractor

Prime Contractor contact

Prime Contractor phone number and email

Proposed total contract amount $

Proposed total MBE participation ~ $ Percentage Goal: 4.0 percent

Proposed total WBE participation  § Percentage Goal: 4.0 percent
CONTINUED ON NEXT PAGE
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Please submit the following with the DBE Compliance Form:

a. List of all committed and uncommitted subcontractors by trade, including company name, address,
telephone number, contact person, dollar amount of subcontract, and DBE/MBE/WBE status.

b. Indicate in writing if no solicitations were made because the Prime Contractor intends to use only its
own forces to accomplish the work.

c. Proof of certification by EPA, SBA, DOT (or by state, local, tribal, or private entities whose
certification criteria match EPA criteria) for each subcontractor listed as a DBE, MBE, or WBE.

d. Documentation of solicitation efforts for prospective DBE firms, such as fax confirmation sheets,
copies of solicitation letters and emails, printout of online solicitations, printouts of online search
results, and copies and affidavits of publication in newspapers or other publications. (see also, “Six
Good Faith Efforts”, page GEFA-7).

i. The Prime Contractor shall use the necessary resources to identify and directly solicit no less than three
certified MBE firms and three certified WBE firms to bid in each expected subcontract trade or area. If a
diligent and documented search of the recommended directories does not identify three potential certified
MBE firms and three potential certified WBE firms, then the Prime Contractor shall post an advertisement
in the Owner’s local legal organ, the Owner's official website, a regional newspaper in a larger community
in the proximity, the Prime Contractor's website, or some other appropriate resource.

ii. The Prime Contractor is encouraged to follow-up each written, fax, or email solicitation with at least one
logged phone call.

iii. Whenever possible, post solicitations for bids or proposals for a minimum of 30 calendar days before the
bid or proposal closing date.

e. Written justification for not selecting a certified DBE subcontractor that submitted a low bid for any
subcontract area.

f. Certification By Proposed Prime Contractor or Subcontractor Regarding Equal Employment Opportunity
(GEFA-9)

g. Certification By Proposed Prime or Subcontractor Regarding Debarment, Suspension, and Other
Responsible Matters. (GEFA-10)

END OF DBE COMPLIANCE FORM
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DBE COMPLIANCE CHECKLIST

THE PRIME CONTRACTOR MUST SUBMIT THE FOLLOWING ITEMS TO THE OWNER BEFORE THE WORK BEGINS:

Loan Recipient

Include in Package Submittal

DBE SUBCONTRACTORS ONLY

TRADE AMOUNT

DBE SUBCONTRACTORS ONLY

TRADE AMOUNT

PRIME CONTRACTOR ONLY (Not applicable if self
subcontracting)

-performing all work, with no

Uncommitted Trades

SRF Loan Number

1. DBE Compliance Form. The Qwner must sign and submit this information to the
Georgia Environmental Finance Authority (GEFA) to demonstrate compliance with DBE
requirements. GEFA concurrence is recommended prior to award of the construction
contract and is required prior to commencement of any SRF-funded construction. (Pages
GEFA-4 and 5)

2. Certification Regarding Equal Employment Opportunity. This formis required for
the Prime Contractor and for all subcontractors. The Prime Contractor's form should be
submitted with the DBE Compliance Form and the subcontractors' forms  should be
submitted as the subcontracts are executed. (Page GEFA-9)

3. Certification Regarding Debarment, Suspension, and Other Responsible
Matters. This form is required for the Prime Contractor and for all subcontractors. The
Prime Contractor's form should be submitted with the DBE Compliance Form and the
subcontractors’ forms should be submitted as the subcontracts are executed. (Page
GEFA-10)

DBE, MBE, OR WBE

PROOF OF CERTIFICATION FOR EACH SUBCONTRACTORLISTED AS A
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SIX GOOD FAITH EFFORTS

These good faith efforts are required methods to ensure that DBEs have the opportunity to compete for procurements funded
by EPA financial assistance dollars. Such good faith efforts are described as follows:

1. Ensure DBEs are made aware of contracting opportunities to the fullest extent practicable through outreach and recruitment activities.
This will include placing DBEs on solicitation lists and soliciting them whenever there are potential sources.

2. Make information on forthcoming opportunities available to DBEs and arrange time frames for contracts and establish delivery
schedules, where the requirements pemnit, in a way that encourages and facilitates participation by DBEs in the competitive process.
This includes, whenever possible, posting solicitation for bids or proposals for a minimum of 30 calendar days before the bid or
proposal closing date.

3. Consider in the contracting process whether fimms competing for large contracts could subcontract with DBEs. This will include dividing
total requirements when economically feasible into smaller tasks or quantities to permit maximum participation by DBES in the
competitive process.

4. Encourage confracting with a consortium of DBES when a contractis t00 large for one of these firms to handle individually.

5. Use the resources, services, and assistance of the U.S. Department of Transportation (DOT), U.S. Small Business Administration (SBA),
and the Minority Business Development Agency of the U.S. Department of Commerce (MBDA).

6. Ifthe Prime Contractor awards subconfracts, it must take the steps described in items (1) through (5) listed above.

Please note that DBEs, MBEs, and WBEs must be certified by EPA, SBA, or DOT (or by state, local, tribal, or private entities
whose certification criteria match EPA’s). DBEs must be certified to be counted toward the Prime Contractor's MBE/WBE goals.
“Self-certified” DBE subcontractors will not be counted toward the Prime Contractor's MBE/WBE goals. Depending upon the
certifying agency, a DBE may be classified as a DBE, a Minority Business Enterprise (MBE), or a Women's Business Enterprise

(WBE).

The Prime Contractor must employ and document the Six Good Faith Efforts for all subcontracts, even if the Prime Contractor has
achieved the fair share objectives.

The documentation of solicitations for the Six Good Faith Efforts must be detailed to allow for satisfactory review. Such
documentation might include fax confirmation sheets, copies of solicitation letters/emails, printouts of the online solicitations,
printouts of online search results, and affidavits of publication in newspapers or other publications. The Prime Contractor is
encouraged to follow up each written, fax, or email solicitation with at least one logged phone call.

The Prime Contractor should attempt to identify and solicit DBEs in the geographic proximity of the project before soliciting those
located farther away.

If a DBE subcontractor fails to complete work under the subcontract for any reason, the Prime Contractor must notify the Owner
in writing prior to any termination and must employ the Six Good Faith Efforts described above if using a replacement
subcontractor. Any proposed changes from the approved DBE subcontractor list must be reported to the Owner and to GEFA
on the Changes fo Approved Subcontractors Form (GEFA-14) prior to initiation of the action. EPA Forms Nos. 6100-3 and
61004 must also be submitted to GEFA for new DBE subcontracts.
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RESOURCES FOR IDENTIFYING DBE SUBCONTRACTORS

RESOURCES FOR IDENTIFYING DBE SUBCONTRACTOR’S FOR DIRECT SOLICITATION:

Georgia Department of Transportation (GDOT)
Disadvantaged Business Enterprise Program
404-631-1972
https://www.dot.ga.qov/GDOT/Pages/DBE.aspx

City of Atlanta, Georgia Office of Contract Compliance
404-330-6010
hitps:/Awww.atlantaga.gov/aovemment/mavyor-s-office/executive-offices/office-of-contract-compliance

DeKalb County, Georgia

Office of Purchasing and Contracting

404-371-4730
http://dekalbisbe.info/wordpress1/wp-content/uploads/2016/05/DeKalbCountyCertifiedVendorsListMay10-2016-Final2.pdf

Fulton County, Georgia
Purchasing and Contract Compliance
404-612-5800

Metropolitan Atlanta Rapid Transit Authority (MARTA)
Disadvantaged Business Enterprise Program
404-848-4656

U.S. Environmental Protection Agency
http://www.epa.qgovioshp/dbe team.htm

For more information about DBE compliance, contact;

waterresources@gefa.ga,gov

NOTES:

(1) The Prime Contractor shall use the necessary resources to identify and directly solicit no less than three certified MBE firms and
three WBE firms to bid in each expected subcontract area or trade.

(2) If a diligent and documented search of the recommended directories does not identify three potential certified MBE firms
and three potential certified WBE firms, then the Prime Contractor shall post an advertisement in the Owner's local legal
organ, the Owner's official website, a regional newspaper in a larger community in the proximity, the Prime Contractor's website,
or some other appropriate resource. Whenever possible, post solicitation for bids or proposals for a minimum of 30 calendar days
before the bid or proposal closing date.

{3) Expenditures to a DBE that acts merely as a broker or passive conduit of funds, without performing, managing, or supervising
the work of its subcontract in a manner consistent with normal business practices may not be counted.

(4) The Prime Contractor should attempt to identify and first solicit DBEs in the geographic proximity of the project before soliciting
those located farther away.

(5) Contact GEFA Project Managers at 404-584-1000 or waterresources@aefa.qa.qov for further assistance or resources.
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CERTIFICATION BY PROPOSED PRIME CONTRACTOR OR SUBCONTRACTOR REGARDING
EQUAL EMPLOYMENT OPPORTUNITY

| Proposed Prime Contractor

Proposed Subcontractor

This certification is required pursuant to Executive Order 11246, Part [I, Section 203 (b), (30 F.R. 12319-25), (as amended by
EO 11375 of Oct. 13, 1967, 32 FR 14303, 3 CFR, 1966-1970 Comp., p. 684; EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR,
1978 Comp., p. 230, EO 13672 of July 21, 2104, 79 FR 42971). Any bidder or prospective prime contractor, or any of the
proposed subcontractors, shall state as an initial part of the bid or negotiations of the contract whether it has participated in any
previous contract or subcontract subject to the equal opportunity clause; and, if so, whether it has filed all compliance reports
due under applicable instructions.

Where the cerfification indicated that the prime or subcontractor has not filed a compliance report due under applicable
instruction, such contractor shall be required to submit a compliance report.

(1) Bidder has participated in a previous contract or subcontract subject to the Equal Opportunity Clause.
YES NO

(2) Compliance Reports were required to be filed in connection with such contract or subcontract.
YES NO (If YES, state what reports were filed and with what agency.)

(3) Bidder has filed all compliance reports due under applicable instructions, including SF-100 (EEO-1 Report).
YES NO (If NO, please explain in detail.)

The information above is true and complete to the best of my knowledge and belief. (A willfully false statement is
punishable by law - U.S. Code, Title 18, Section 1001.)

PRINTED NAME AND TITLE OF AUTHORIZED REPRESENTATIVE OF CONTRACTOR OR SUBCONTRACTOR

SIGNATURE OF AUTHORIZED REPRESENTATIVE DATE
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CERTIFICATION BY PROPOSED PRIME CONTRACTOR OR SUBCONTRACTOR REGARDING
DEBARMENT, SUSPENSION, AND OTHER RESPONSIBLE MATTERS

| Proposed Prime Contractor - ‘

Proposed Subcontractor N ) |

Under Executive Order 12549 individuals or organizations debarred from participation in federal assistance programs may not
receive an assistance award under federal program or sub-agreement there under for $25,000 or more. Accordingly, each
recipient of a state loan or a contract (engineering or construction) awarded under a loan must complete the following certification
(see 2 CFR §1532.220).

The prospective participant certifies to the best of its knowledge and belief that it and its principals:

(a) Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
covered transactions by any federal department or agency.

(b) Have not within a three year period preceding this proposal been convicted of or had a civil judgement rendered
against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or
performing a public (federal, state, or local) transaction or contract under a public transaction; violation of federal
or state antitrust statutes or commission of embezziement, theft, forgery, bribery, falsification or destruction of
records, making false statements, or receiving stolen property;

() Are not presently indicted for or otherwise criminally or civilly charged by a government entity (federal, state, or
local) with commission of any of the offenses enumerated in paragraph (1) (b) of this certification; and

{d) Have not within a three-year period preceding this application/proposal had one or more public transactions
(federal, state, or local) terminated for cause of default.

I understand that a false statement on this certification may be grounds for rejection of this proposal or termination of
the award. (A willfully false statement is punishable by law — U.S. Code, Title 18, Section 1001.)

PRINTED NAME AND TITLE OF AUTHORIZED REPRESENTATIVE OF CONTRACTOR OR SUBCONTRACTOR

SIGNATURE OF AUTHORIZED REPRESENTATIVE DATE

| am unable to certify to the above statements. My explanation is as follows:
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CHANGES TO APPROVED SUBCONTRACTORS FORM

Loan Recipient SRF Loan Number

CERTIFICATIONS:

| certify that the information submitted on and with this form is true and accurate and that this firm has met and will
continue to meef the conditions of this construction contract regarding DBE solicitation and utilization. | further certify
that criteria used in selecting subcontractors and suppliers were applied equally to all potential participants.

Date

(Prime Contractor signature)

(Printed name and title)

1 certify that I have reviewed the information submitted on and with this form and that it meets the requirements of
the Owner’s State Revolving Fund loan contract.

Date

(Signature of Owner or Owner's representative)

(Printed name and title)
GENERAL INFORMATION:

1) If an approved subcontractor is terminated or replaced, please identify this company and briefly state reason.

| Subcontractor Name: Trade

Reason Terminated or Replaced

2) For new or additional subcontractors, list name, frade, address, telephone number, contact person, dollar amount of
subcontract, and DBE status.

| New Subcontractor Name and Contact Person R Trade
Address Telephone Number
Dollar Amount DBE Status

1) Attach proof of certification by EPA, SBA, DOT {or by state, local, tribal, or private entities whose certification criteria
match EPA'’s) for each subcontractor listed as a DBE, MBE, or WBE.

2) Attach documentation of Six Good Faith Efforts solicitation effort for all new subcontracts.

3) Provide justification for not selecting any certified DBE subcontractor that submitted a low bid for any subcontract
area.

4) For each subcontractor, attach certifications regarding Equal Employment Opportunity (GEFA-9) and certifications

regarding Debarment, Suspension, and Other responsible Matters (GEFA-10)
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DBE ANNUAL REPORT

FORM (5700-52A)

This form must be completed by recipients of federal financial assistance for procurement of supplies, equipment, construction, or
services. SRF loan recipients are required to submit this report to GEFA by the 20th of October for the previous period of October
1 through September 30. Please submit a “negative” report even if $0 is the amount paid to MBE/WBE subcontractors during the

reporting period.

ANNUAL REPORT FORM (5700-52A)

1. PRIME CONTRACTOR

Period Ending

2, REPORTING PERIOD (Complete date using current year.)
(September 30, )

3. SUBMIT TO:

Georgia Environmental Finance Authority
Attention: DBE Compliance Coordinator

47 Trinity Ave SW

Fifth Floor

Atlanta, Georgia 30303
waterresources@aefa.ga.qov

4. LOAN RECIPIENT (Name, Address, and Telephone)

5. LOAN RECIPIENT (OWNER)
REPORTING CONTACT

PHONE:

CWSRF

6. TYPE OF FEDERAL FINANCIAL
ASSISTANCE PROGRAM (Check one)

DWSRF

7. SRF LOAN NUMBER

8. CONTRACTOR NAME AND TOTAL CONSTRUCTION

9. ACTUAL DOLLAR AMOUNT PAIDTO MBE/WBE

CONTRACT AMOUNT SUBCONTRACTORS THIS PERIOD
$ MBE $ WBE NEGATIVE REPORT ($0) ___

10. RECIPIENT'S MBEWBE GOALS 11. TOTAL DOLLARS SPENT THIS PERIOD

MBE $

WBE $
MBE 4.0% WBE 4.0 % NON MBE/WBE $

TOTAL $

14, DATE

12. NAME AND TITLE OF AUTHORIZED
REPRESENTATIVE OF LOAN RECIPIENT

(OWNER).

13. SIGNATURE OF AUTHORIZED

REPRESENTATIVE OF LOAN RECIPIENT.

MBE/WBE PAYMENTS MADE DURING PERIOD

NAME AND ADDRESS of DBE (SUB)CONTRACTOR (indicate if MBE or WBE firm)

TOTAL DOLLAR AMOUNT PAID AND DATE PAID
$ DATE
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SPECIAL PROVISIONS

(a) The Prime Contractor is required to pay its subcontractors in accordance with the Georgia Prompt Payment Act (OCGA 13-11).
(b) The Prime Contractor is required to insert the entirety of the Davis Bacon contract requirements into all subcontracts.

(c) Sewer line and water line crossing of all roads and streets shall be done in accordance with the Georgia Department of
Transportation {D.0.T.) Policies and Procedures and must comply with the Ga. D.O.T. Standard Specifications, Construction of
Roads and Bridges, 1993 Edition.

{d) Construction shall be carried out so as to prevent bypassing of wastewater flow and to prevent interruption of drinking water
treatment during construction. EPD must receive written notification prior to any reduction in the level of treatment and must
approve all temporary modifications to the treatment process prior to the activity.

(e) Erosion and Sedimentation Control shall be accomplished in accordance with the Georgia Erosion and Sedimentation Control
Act of 1975 as currently amended and NPDES General Permits (Storm Water from Construction Sites). See also epd.georgia.gov
and gaswcc.georgia.gov for information regarding permits.

{fy Use of Chemicals: All chemicals used during project construction or furnished for project operation, whether herbicide, pesticide,
disinfectant, polymer reactant or of other classification, must show approval of either EPA or USDA. Use of all such chemicals
and disposal of residues shall be in conformance with state and local regulations as appropriate.

(g) Itis the duty of the Prime Contractor, the Owner and the Engineer to ensure the construction of the project, including the letting
of contracts in connection therewith, shall comply with all applicable laws and regulations and requirements of the United States
of America or any agency thereof, the state of Georgia or any agency thereof, territorial, or any local government laws or political
subdivision and ordnances to the extent that such requirements do not canflict with federal laws and this subchapter.

(h) EPD, EPA, and GEFA shall have access to the site and the project work at all times.
BONDS

Bonding requirements for Contracts of $100,000 or less are contained in the General Conditions. Bond requirements of contracts in
excess of $100,000 are:

1. Bid guarantee equivalent to five percent of the bid price. The bid guarantee shall consist of a firm commitment
such as a certified check or bid bond submitted with the bid;

2. Performance bond equal to 100 percent of the contract price, and;

3. Payment bond equal to 100 percent of the contract price. Bonds must be obtained from companies holding Certificates of
Authority as acceptable sureties, issued by the U.S. Treasury.

SPECIAL NOTICE TO BIDDERS

By the submission of this bid, each bidder acknowledges that he understands and agrees to be bound by the equal opportunity
requirements of EPA regulations {40 CFR Part 8, particularly Section 8.4 (b)), which shall be applicable throughout the performance
of work under any contract awarded pursuant to this solicitation. Each bidder agrees that if awarded a contract, it will similarly bind
contractually each subcontractor. In implementation of the foregoing policies, each bidder further understands and agrees that if
awarded a contract, it must engage in affirmative action directed at promoting and ensuring equal employment opportunity in the
workforce used under the contract (and that it must require contractually the same effort of all subcontractors whose subcontracts
exceed $10,000.00). The bidder understands and agrees that “affirmative action” as used herein shall constitute a good faith effort to
achieve and maintain minority employment in each trade in the on-site workforce used on the project.
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EQUAL EMPLOYMENT OPPORTUNITY NOTICE

NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO ENSURE EQUAL OPPORTUNITY (EXECUTIVE ORDER 11246)

1. The Offeror’s or Bidder's attention is called to the Equal Opportunity Clause which is included in the nondiscrimination
Provision and Labor Standards, EPA Form 5720-4 and the Standard Federal Equal Employment Opportunity (EEO)
Construction Contract Specifications set forth herein.

2. The goals for minority and female participation, expressed in percentage terms for the Contractor's aggregate
workforce in each trade on all construction work in the covered area, are as follows:

Goals for minority participation for each trade 4.0 percent
Goals for female participation for each trade 4.0 percent

These goals are applicable to all the Contractor’s construction work (whether or not it is federal or federally assisted)
performed in the covered area.

The Contractor's compliance with the Executive Order and the regulations in 41 CFR Part 604 shall be based on its
implementation of the Equal Opportunity Clause, specific affirmative action obligations required by the specifications
set forth in 41 CFR 60-4.3(a), and its efforts to meet the goals established for the geographical area where the contract
resulting from this solicitation is to be performed. The hours of minority and female employment and training must be
substantially uniform throughout the length of the contract, and in each frade, and the contractor shali make a good
faith effort to employ minority and women evenly on each of its projects. The transfer of minority or female employees
or trainees from Contractor to Contractor or from project to project for the sole purpose of meeting the Contractor’s
goals shall be a violation to the contract, the Executive Order, and the regulations in 41 CFR Part 60-4. Compliance
with the goals will be measured against the total work hours performed.

3. The contractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this
contract. The contractor shall carry out applicable requirements of 40CFR Part 33 in the award and administration of
contracts awarded under EPA financial assistance agreements. Failure by the contractor to carry out these
requirements is a material breach of this contract, which may result in the termination of this contract.

4, As used in this Notice, and in the contract resulting from this solicitation, the “covered area” is (insert description of
the geographical area where the contract is to be performed giving the state, county, and city, if any).
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EEO Construction Contract Specifications

Executive Order 11246
hitps://www.dol.qov/agencies/ofccp/executive-order-11246/as-amended

N/A Davis-Bacon and Related Acts
hitps://www.dol.gov/agencies/whd/government-contracts/construction

N/A INSERT WAGE RATE DETERMINATION HERE

Wage Rates (for Heavy Construction) are state/county specific can be found at:
http://www.dol.goviwhd/govcontracts/dbra.htm

N/A Sample Payroll Form (WH-347) is found at:
hitp://www.dol.qoviwhd/forms/wh347.pdf

N/A Labor Standards Interview Form (SF-1445) is found at:
http://Awww.gsa.qov/portal/forms/download/115910

N/A pavis-Bacon (WH-1321) poster is found at:
hitp://www.dol.gov/whd/regs/compliance/postersifedproje.pdf (English)

http:/iwww.dol.gov/whd/regs/compliance/posters/davispan.pdf (Spanish)

N/A  Fair Labor Standards Act Minimum Wage poster is found at:
http://www.dol.qov/whd/regs/compliance/posters/minwagebwp.pdf (English)

http://www.dol.goviwhd/regs/compliance/posters/minwaaespbwP .pdf (Spanish)

“EEO Is the Law” poster is found at:
hitps://www.eeoc.qovisites/default/files/2022-10/22-
088 EEOC KnowYourRights 10 20.pdf
(English)

https://www.eeoc.gov/sites/default/files/2022-10/22-
088 EEOC KnowYourRightsSp 10 20.pdf
(Spanish)

OSHA poster is found at:
https://www.osha.gov/sites/default/files/publications/osha3165.pdf
(English)

https://www.osha.gov/sites/default/files/publications/osha3 167 .pdf
(Spanish)
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CERTIFIED PAYROLL REVIEW CHECKLIST

(This is a recommended Certified Payroll Review Checklist for the Owner’s use.)

CONTRACTID PRIME CONTRACTOR/SUBCONTRACTOR

City of X Construction
CW/DWSRF#00 - 000

GENERAL WAGE DECISION AND DATE PAYROLL PERIOD ENDING

(Insert number and date)

INSTRUCTIONS: This checklist is to be used in conjunction with projects requiring Davis-Bacon Wage Rates and compliance reviews.
Al certified payrolls are to be date stamped upon receipt from the prime contractor.

Payroll Information Checklist:

Prime Contractor’s or subcontractor's name and address
Contract ID numbers (GEFA SRF No.)

Week ending.

Project location.

Employee ID or Last four digits of Social Security

Number Social Security Number removed

Employee’s work classification

Identification of OJTs, apprentices, and program levels (%) on payrolls.
Verify that OJT and Apprentice Program documentation is in project files.

Daily and weekly employee hours worked in each job classification.

Daily and weekly employee overtime (or premium) hours worked

Total weekly hours worked on all jobs (prevailing and non-prevailing wage).

Base rate shown for each employee, overtime {or premium) rate shown when worked.
Verify correct wage rates are being paid.

Verify overtime is being paid correctly (over 40 hrsiwk, and Time and a half)

Week's gross wages

Week's itemized deductions.

Week’s net wages paid

]

Compliance statement attached.

Method of fringe benefit payment described by checking either box (4)(a) or (4)(b).
Fringe benefit package information in file and updated as needed (if 4(a) is checked)
Exceptions explanation for fringe benefit (4)(c).

Signature.

Compliance Review Checklist (for field reviews):

Verify work classifications reported are consistent with the work performed.
Compare payrolls with wage rate interviews when conducted.

Compare number of employees and hours worked with project documentation.

REVIEWED BY: DATE
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GEORGIA ENVIRONMENTAL FINANCE AUTHORITY

AMERICAN IRON AND STEEL
SPECIAL CONDITIONS AND INFORMATION

For

FEDERALLY ASSISTED
STATE REVOLVING LOAN FUND
CONSTRUCTION CONTRACTS

April 11, 2014

The following standard language must be incorporated into construction contract documents and in all
solicitations for offers and bids for all construction contracts or subcontracts to be funded, in whole or in
part, through the Federally-assisted State Revolving Fund in the State of Georgia for projects subject to
the American Iron and Steel requirements.

These Special Conditions shall not relieve the participants in this project of responsibility to meet any
requirements of other portions of this construction contract or of other agencies, whether these other
requirements are more or less stringent. The requirements in these Special Conditions must be satisfied
in order for work to be funded with the State Revolving Fund.
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GENERAL REQUIREMENTS

These Special Conditions are based on guidance provided by the United States Environmental Protection Agency (EPA).
Public Law 113-76, the Consolidated Appropriations Act, 2014 (Act), includes an “American Iron and Steel” (AIS)
requirement that requires State Revolving Loan Fund (SRF) assistance recipients to use iron and steel products that are
produced in the United States for projects in this project. A copy of Section 436 of the Act is found in Appendix 3.

The products and materials subject to these requirements will be defined in Appendix 1 of these special conditions.

The Owner must maintain documentation of compliance with the AIS requirements. The documentation that the Owner
maintains will be subject to review and audit by representatives of the state of Georgia, the EPA, the EPA Office of the
Inspector General, and other federal authorities.

The Prime Contractor must provide certifications of compliance for all products subject to AIS requirements to the Owner
prior to requesting payments for those products. The Owner or the Engineer may require certifications of compliance with
submittals and shop drawings for these products as part of the submittal review process.

All manufacturing processes for a covered iron or steel product, as further defined in Appendix 1, must take place in the
United States. If a covered product is taken out of the US for any part of the manufacturing process, it becomes foreign
source material.

The EPA recommends the use of a step certification process to document the locations of the manufacturing processes
involved with the production of steel and iron materials. A step certification is a process under which each handler (supplier,
fabricator, manufacturer, processor, etc.) of the iron and steel products certifies that its step in the process was domestically
performed. Each time a step in the manufacturing process takes place, the manufacturer delivers its work along with a
certification of its origin. A certification should include the name of the manufacturer, the location of the manufacturing
facility where the product or process took place (not its headquarters), a description of the product or item being delivered,
and a signature by a manufacturer’s responsible party. Attached in Appendix 2 is a sample step certification.

Alternatively, the final manufacturer that delivers the iron or steel product to the worksite, vendor, or contractor, may provide
a certification asserting that all manufacturing processes for the product and for its iron and steel components occurred in
the United States. The EPA states that additional documentation may be needed if the certification lacks important
information and recommends step certification as the best practice. A sample final manufacturer certification is attached in
Appendix 2.

The Prime Contractor may document that incidental and generally low cost components, as defined in Appendix 1, are
compliant with AIS requirements under the De Minimis Waiver issued by the EPA. For these items, the Contractor must
provide the Owner with documentation of costs for these items, including invoices, and a report of types and categories of
materials to which the waiver is applied, the total cost of incidental components covered by the waiver for each category,
and the calculations by which the total cost of materials incorporated into the project was determined. A sample De Minimis
report is attached is Appendix 2.

Contractor, supplier, and manufacturer records are subject to review and audit by the EPA, its Inspector General, and other
federal authorities.

Failure to comply with these requirements may delay, limit, or prevent the disbursement of SRF funds to the Owner.
Violations of AIS requirements will require correction by the Contractor as determined by the Owner and Engineer, including
replacement of deficient products with compliant products and compensation for costs and other damages that may result.
Violations may also subject the Owner, the Contractor, and suppliers to other enforcement actions within the discretion of
the EPA and other federal authorities.
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The Act permits EPA to issue waivers for a case or category of cases in which EPA finds (1) that applying these
requirements would be inconsistent with the public interest; (2) iron and steel products are not produced in the US in
sufficient and reasonably available quantities and of a satisfactory quality; or (3) inclusion of iron and steel products
produced in the US will increase the cost of the overall project by more than 25 percent. The Contractor should notify the
Owner and Engineer immediately if it finds that a waiver may be required.

By submitting a bid for this project and by executing this construction contract, the Contractor acknowledges to and for the
benefit of the Owner and the state of Georgia that it understands that the goods and services under this Agreement are
being funded with monies made available by the Clean Water State Revolving Fund or the Drinking Water State Revolving
Fund and that Federal law authorizing these Funds contains provisions commonly known as “American Iron and Steel” that
requires all of the iron and steel products used in the project to be produced in the United States (“American Iron and Steel
Requirement’) including iron and steel products provided by the Contactor pursuant to this Agreement. The Contractor
hereby represents and warrants to and for the benefit of the Owner and the state of Georgia that (a) the Contractor has
reviewed and understands the American Iron and Steel Requirement, (b) all of the iron and steel products used in the
project will be and/or have been produced in the United States in a manner that complies with the American Iron and Steel
Requirement, unless a waiver of the requirement is approved, and (c) the Contractor will provide any further verified
information, certification or assurance of compliance with this paragraph, or information necessary to support a waiver of the
American Iron and Steel Requirement, as may be requested by the Owner or the state of Georgia. Notwithstanding any
other provision of this Agreement, any failure to comply with this paragraph by the Contractor shall permit the Owner or the
state of Georgia to recover as damages against the Contractor any loss, expense, or cost (including without limitation
attorney's fees) incurred by the Owner or the state of Georgia resulting from any such failure (including without limitation
any impairment or loss of funding, whether in whole or in part, from the state of Georgia or any damages owed to the state
of Georgia by the Owner). The Owner and the Contractor agree that the state of Georgia, as a lender to the Owner for the
funding of its project, is a third-party beneficiary and neither this paragraph (nor any other provision of this Agreement
necessary to give this paragraph force or effect) shall be amended or waived without the prior written consent of the state of
Georgia.
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Appendix 1 — Definitions

For purposes of the Clean Water State Revolving Fund (CWSRF) and Drinking Water State Revolving Fund (DWSRF)
projects that must comply with the AIS requirement, an iron or steel product is one of the following made primarily of iron or
steel that is permanently incorporated into the project:

Lined or unlined pipes or fittings;

Manhole Covers;

Municipal Castings (defined in more detail below);
Hydrants;

Tanks;

Flanges;

Pipe clamps and restraints;

Valves;

Structural steel (defined in more detail below);
Reinforced precast concrete (defined in more detail below); and
Construction materials (defined in more detail below).

Product primarily of Iron or steel: The product must be made of greater than 50% iron or steel, measured by cost. If one
of the listed products is not made primarily of iron or steel, United States (US) provenance is not required, except as
required for reinforced precast concrete. If a product is composed of more than 50% iron or steel, but is not listed in Section
436 (a) (2) of the Act, it is not required to be produced in the US. Alternatively, the iron or steel in such a product can be
sourced from outside the US.

Steel: An alloy that includes at least 50 percent iron and between 0.02 and 2 percent carbon and may include other
elements. Other alloys of iron are not required to be produced in the US.

Produced in the United States: Production in the US of the iron or steel products used in the project requires that all
manufacturing processes, including application of coatings, must take place in the United States, with the exception of
metallurgical processes involving refinement of steel additives. All manufacturing processes includes processes such as
melting, refining, forming, rolling, drawing, finishing, fabricating and coating. Further, if a domestic iron and steel product is
taken out of the US for any part of the manufacturing process, it becomes foreign source material. However, raw materials
such as iron ore, limestone and iron and steel scrap are not covered by the AIS requirement, and the material(s), if any,
being applied as a coating are similarly not covered. Non-iron or steel components of an iron and steel product may come
from non-US sources. For example, for products such as valves and hydrants, the individual non-iron and steel
components do not have to be of domestic origin.

Municipal Castings: Municipal castings are cast iron or steel infrastructure products that are melted and cast. They
typically provide access, protection, or housing for components incorporated into utility owned drinking water, storm water,
wastewater, and surface infrastructure. They are typically made of grey or ductile iron, or steel. Examples of municipal
castings include access hatches, ballast screen, benches, bollards, cast bases, cast iron hinged hatches, cast iron riser
rings, catch basin inlets, cleanout/monument boxes, construction covers and frames, curb and corner guards, curb
openings, detectable warning plates, downspout shoes, drainage grates, frames & curb inlets, inlets, junction boxes,
lampposts, manhole covers, rings & frames, risers, meter boxes, steel hinged hatches, steel riser rings, trash receptacles,
tree grates, tree guards, trench grates, and valve boxes.

Structural Steel: Structural steel is rolled flanged shapes, having at least one dimension of their cross-section 3 inches or
greater, which are used in the construction of bridges, buildings, ships, railroad rolling stock, and for numerous other
constructional purposes. Such shapes are designated as wide-flange shapes, standard I-beams, channels, angles, tees and
zees. Other shapes include H-piles, sheet piling, tie plates, cross ties, and those for other special purposes.
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Reinforced Precast Concrete: While reinforced precast concrete may not be at least 50% iron or steel, in this particular
case, the reinforcing rebar must be produced in the US and meet the same standards as for any other iron or steel product.
Additionally, the casting of the concrete product must take place in the US. The cement and other raw materials used in
concrete production are not required to be of domestic origin. If the reinforced concrete is cast at the construction site, the
reinforcing rebar is considered to be a construction material and must be produced in the US.

Construction Materials subject to AIS: Construction materials are those articles, materials, or supplies made primarily of
iron and steel, that are permanently incorporated into the project, not including mechanical and/or electrical components,
equipment and systems. Some of these products may overlap with what is also considered “structural steel”. This includes,
but is not limited to, the following products: welding rods, wire rod, bar, angles, concrete reinforcing bar, wire, wire cloth,
wire rope and cables, tubing, framing, joists, trusses, fasteners (i.e., nuts and bolts), decking, grating, railings, stairs, access
ramps, fire escapes, ladders, wall panels, dome structures, roofing, ductwork, surface drains, cable hanging systems,
manhole steps, fencing and fence tubing, guardrails, doors, gates, and screens.

Construction Materials not subject to AlS: Mechanical and/or electrical components, equipment and systems are not
considered construction materials. Mechanical equipment is typically that which has motorized parts and/or is powered by a
motor. Electrical equipment is typically any machine powered by electricity and includes components that are part of the
electrical distribution system.

The following examples, including their appurtenances necessary for their intended use and operation, are NOT considered
construction materials: pumps, motors, gear reducers, drives, variable frequency drives (VFDs), mixers, blowers/aeration
equipment, compressors, meters, electric/pneumatic/manual accessories used to operate valves (such as valve actuators),
gates, motorized screens (such as traveling screens), sensors, controls, switches, supervisory control and data acquisition
(SCADA), membrane bioreactor systems, membrane filtration systems, filters, clarifiers and clarifier mechanisms, rakes,
grinders, disinfection systems, dewatering equipment, presses (including belt presses), conveyors, cranes, HVAC
(excluding ductwork), water heaters, heat exchangers, generators, cabinetry and housings (such as electrical
boxes/enclosures), lighting fixtures, electrical conduit, emergency life systems, metal office furniture, shelving, laboratory
equipment, and analytical instrumentation.

ltems temporarily used during construction, which are removed from the project site upon completion of the project, are not
required to be made of U.S. lron or Steel. For example, trench boxes or scaffolding are not considered construction
materials subject to AIS requirements.

Incidental Components compliant with AIS under the De Minimis Waiver: This waiver permits the use of de minimis
incidental components that may otherwise be prohibited under AIS. These de minimis items may cumulatively comprise no
more than a total of 5 percent of the total cost of the materials used in and incorporated into the project. The cost of an
individual item may not exceed 1 percent of the total cost of the materials used in and incorporated into the project.

These items are miscellaneous, generally low-cost components that are essential for, but incidental to, the construction and
are permanently incorporated into the project. For many of these incidental components, the country of manufacture and the
availability of alternatives are not always readily or reasonably identifiable prior to procurement in the normal course of
business. For other incidental components, the country of manufacture may be known, but the miscellaneous character in
conjunction with the low cost, individually and in total, as typically procured in bulk, mark them as properly incidental.
Examples of incidental components include small washers, screws, fasteners (i.e., nuts and bolts), miscellaneous wire,

corner bead, ancillary tube.

Examples of items that are not incidental and are not covered by the De Minimis Waiver include significant process fittings
(i.e., tees, elbows, flanges, and brackets), distribution system fittings and valves, force main valves, pipes for sewer
collection and/or water distribution, treatment and storage tanks, large structural support structures.
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Items covered as compliant under this waiver must be documented in a report to the Owner to demonstrate that they are
both incidental and that they fall within the cost allowances of this waiver. The costs of these items must be documented by
invoices. The report must include a listing of types and categories of materials to which the waiver is applied, the total cost
of incidental components covered by the Waiver for each category, and the calculations by which the total cost of materials
incorporated into the project was determined.
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Appendix 2 - Sample Certifications
Step Certification

The following information is provided as a sample letter of step certification for American Iron and Steel compliance.
Documentation must be provided on company letterhead. This is to be provided by each handler (supplier, fabricator,
manufacturer, processor, etc.). Each time a step in the manufacturing process takes place, the handler delivers its work
along with a certification of its origin.

Date

Company Name

Company Address

City, State Zip

Subject: American Iron and Steel Step Certification for Project (Insert project name and SRF number)

|, (company representative), certify that the (melting, bending, coating, gaivanizing, cutting, etc.) process for (manufacturing
or fabricating) the following products and/or materials shipped or provided for the subject project is in full compliance with
the American Iron and Steel requirement as mandated in EPA’s State Revolving Fund Programs.

List of items, products and/or materials:

If any of the above compliance statements change while providing material to this project we will immediately notify the
prime contractor and the engineer.

Signed by company representative
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Appendix 2 — Sample Certifications
Final manufacturer certification

The following information is provided as a sample letter of the final manufacturer to certify American Iron and Steel
compliance for the entire manufacturing process. Documentation must be provided on company letterhead.

Date

Company Name

Company Address

City, State Zip

Subject: American Iron and Steel Certification for Project (Insert project name and SRF number)

I, (company representative), certify that the following products and/or materials shipped/provided to the subject project are
in full compliance with the American Iron and Steel requirement of P.L. 113-76 and as mandated in EPA's State Revolving
Fund Programs.

List of items, products and/or materials:

If any of the above compliance statements change while providing material to this project we will immediately notify the
prime contractor and the engineer.

Signed by company representative
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Appendix 2 - Sample Certifications
Contractor De Minimis Report

Owner: (Owner Name)
SRF Project No: (SRF Number)
Project Description: (Contract title or brief description)

Date: (Date of report)

Submitted by (name & title): (Contractor representative)
Company Name

LIST OF MATERIALS COST
OR CATEGORIES OF MATERIALS
PERMANENTLY INCORPORATED

INTO THE PROJECT

Category or ltem $1,000.00

Category or Item $1,000.00

Category or ltem $1,000.00

Category or ltem $1,000.00

Category or ltem $1,000.00

Category or ltem $1,000.00

Category or ltem $1,000.00

Category or ltem $1,000.00

Category or Item $1,000.00

Category or ltem $1,000.00

Total Permanent Materials $10,000.00

1 % of total material cost $100.00 Maximum cost for individual item waived
5 % of total material cost $500.00 Maximum cumulative cost for category waived
LIST OF MATERIALS COST COMPLIANT
OR CATEGORIES OF MATERIALS (Yes/No)
COVERED BY

DE MINIMIS WAIVER

Category or ltem $100.00 Yes
Category or ltem $100.00 Yes
Category or Item $100.00 Yes
Category or ltem $100.00 Yes
Category or Item $100.00 Yes
Total De Minimis ltems $500.00 Yes

INVOICES ATTACHED FOR DE MINIMIS ITEMS.
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Appendix 3 - P.L. 113-76, Consolidated Appropriations Act, 2014

The Act states:

Sec. 436 (a)(1) None of the funds made available by a State water pollution control revolving fund as authorized by
title VI of the Federal Water Pollution Control Act (33 U.S.C. 1381 et seq.) or made available by a drinking water
treatment revolving loan fund as authorized by section 1452 of the Safe Drinking Water Act (42 U.S.C. 300j-12) shall
be used for a project for the construction, alteration, maintenance, or repair of a public water system or treatment
works unless all of the iron and steel products used in the project are produced in the United States.

(2) In this section, the term “iron and steel products” means the following products made primarily of iron or steel:
lined or unlined pipes and fittings, manhole covers and other municipal castings, hydrants, tanks, flanges, pipe clamps
and restraints, valves, structural steel, reinforced precast concrete, and construction materials.

(b) Subsection (a) shall not apply in any case or category of cases in which the Administrator of the Environmental
Protection Agency (in this section referred to as the “Administrator”) finds that—

(1) applying subsection {a) would be inconsistent with the public interest;

(2) iron and steel products are not produced in the United States in sufficient and reasonably available quantities and
of a satisfactory quality; or

(3) inclusion of iron and steel products produced in the United States will increase the cost of the overall project by
more than 25 percent.

(c) If the Administrator receives a request for a waiver under this section, the Administrator shall make available to the
public on an informal basis a copy of the request and information available to the Administrator concerning the
request, and shall allow for informal public input on the request for at least 15 days prior to making a finding based on
the request. The Administrator shall make the request and accompanying information available by electronic means,
including on the official public Internet Web site of the Environmental Protection Agency.

(d) This section shall be applied in a manner consistent with United States obligations under international agreements.
(e) The Administrator may retain up to 0.25 percent of the funds appropriated in this Act for the Clean and Drinking
Water State Revolving Funds for carrying out the provisions described in subsection (a)(1) for management and
oversight of the requirements of this section.

(f) This section does not apply with respect to a project if a State agency approves the engineering plans and

specifications for the project, in that agency's capacity to approve such plans and specifications prior to a project
requesting bids, prior to the date of the enactment of this Act.
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GEORGIA ENVIRONMENTAL FINANCE AUTHORITY

BUILD AMERICA, BUY AMERICA ACT

SPECIAL CONDITIONS AND INFORMATION
for

FEDERALLY ASSISTED
STATE REVOLVING LOAN FUND
CONSTRUCTION CONTRACTS

The following memorandum issued by the U.S. Environmental Protection Agency on November 3, 2022, provides
implementation guidance for the Build America, Buy America Act (BABA). Exhibit D of the Georgia Environmental
Finance Authority Loan Agreement requires compliance with BABA as needed. The following two links contain the

required language for agreements,
Appendix 1 language is required to be inserted into construction contracts to comply with BABA.

Appendix 2 language is incorporated by reference into Exhibit D of GEFA's State Revolving Fund assistance
agreements.
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November 3, 2022

MEMORANDUM

SUBJECT: Build America, Buy Ametica Act Implementation Procedures for EPA Office of Water
Federal Financial Assistance Programs

FROM: Radhika Fox
Assistant Administrator

TO: EPA Regional Water Division Directors, Regions I - X
EPA Office of Water Office Directors

OVERVIEW

The Biden-Harris Administration recognized the Nation’s critical need for infrastructure investment,
championing the Bipartisan Infrastructure Law (BIL), which Congress passed on November 15, 2021
(also known as the Infrastructure Investment and Jobs Act (IIJA)). The BIL will provide an
unprecedented level of federal investment in water and wastewater infrastructure in communities across

America.

In Title IX of the IIJA, Congress passed the Build America, Buy America (BABA) Act, which
establishes strong and permanent domestic sourcing requirements across all Federal financial assistance
programs for infrastructure. The U.S. Environmental Protection Agency (EPA) Office of Water is
honored to help lead the implementation of these provisions and is proud of its near decade of successful
implementation of the American Iron and Steel (AIS) provisions for its flagship water infrastructure

programs.

This is a transformational opportunity to build a resilient supply chain and manufacturing base for
critical products here in the United States that will spur investment in good-paying American
manufacturing jobs and businesses. EPA’s efforts to implement BABA will help cultivate the domestic
manufacturing base for a wide range of products commonly used across the water sector but not
currently made domestically. This will take time, and flexibility will be important to ensure that EPA
can leverage critical water investments on time and on budget to protect public health and improve water

quality.



IMPLEMENTATION

Recognizing the opportunity and need for BABA implementation guidance, the Made in America Office
(MIAO) of the Office of Management and Budget (OMB) published Initial Implementation Guidance on
Application of Buy America Preference in Federal Financial Assistance Programs for Infrastructure
(OMB Guidance M-22-11) on April 18, 2022. The guidance provides government-wide implementation
direction for all Federal financial assistance programs for infrastructure. Despite the extensive guidance
developed by MIAQ, EPA’s Office of Water infrastructure investment programs have received many
questions that were not addressed in OMB Guidance M-22-11 or that require further clarification for
EPA water infrastructure programs. The following questions and answers serve to supplement OMB
Guidance M-22-11 with implementation procedures specific to EPA’s relevant water infrastructure

programs.

Section 70914(a) of the IIJA states when a Buy America preference under BABA applies: “Not later
than... [May 14, 2022], the head of each Federal agency shall ensure that none of the funds made
available for a Federal financial assistance program for infrastructure...may be obligated for a project
unless all of the iron, steel, manufactured products, and construction materials used in the project are
produced in the United States.” Therefore, Federal financial infrastructure investments obligated on or
after May 14, 2022, must comply with the BABA requirements. Absent a waiver, all iron, steel,
manufactured products, and construction materials permanently incorporated into an infrastructure
project subject to the BABA requirements must be produced in the United States. For many of EPA’s
Office of Water infrastructure investment programs, the vast majority of products permanently
incorporated into construction, maintenance, or repair projects must comply with the BABA
requirements, with the exception of select construction materials (cement and cementitious materials;
aggregates such as stone, sand, or gravel; or aggregate binding agents or additives), which are
specifically excepted by the BABA statute.

EPA’s Office of Water implements many infrastructure investment programs subject to BABA
requirements, including the following:

» Alaska Native Villages and Rural Communities Water Grant Program (ANV) (and any
associated Interagency Agreements with the Indian Health Service)

e Clean Water and Drinking Water State Revolving Fund Programs (CW and DWSRF)

¢ Clean Water and Drinking Water Grants to U.S. Territories and the District of Columbia

» Clean Water Indian and Drinking Water Tribal Infrastructure Grant Set-aside (and any associated
Interagency Agreements with the Indian Health Service)

e Coastal Wetlands Planning, Protection and Restoration Act, (CWPPRA) Programs

* Congressionally Directed Spending/Community Project Funding (also known as Community
Grants)

» Geographic Programs'

¢ Gulf Hypoxia Program

e National Estuaries Program (CWA Section 320)

! Geographic Programs include: Great Lakes Restoration Initiative, Chesapeake Bay, San Francisco Bay, Puget Sound, Long
Island Sound, Gulf of Mexico, South Florida, Lake Champlain, Lake Pontchartrain, Southern New England Estuaries,

Columbia River Basin, Pacific Northwest



e 319 Nonpoint Source Management Program Implementation

o Reducing Lead in Drinking Water Grant Program (SDWA §1459B)

e Assistance for Small and Disadvantaged Communities Grants: Small, Underserved, and
Disadvantaged Community Grant Program (SUDC), Emerging Contaminants in Small or
Disadvantaged Communities (EC-SDC) and Drinking Water Infrastructure Resilience &
Sustainability (SDWA §1459A)

e Sewer Overflow and Stormwater Reuse Municipal Grants (0SG)

e USMCA Implementing Legislation (Section 821 and Title [X, USMCA Supplemental
Appropriations, 2020)

s U.S.-Mexico Border Water Infrastructure Program

o Voluntary School and Child Care Program Lead Testing and Remediation Grant Program
(SDWA 1464(d))

e Water Infrastructure Finance and Innovation Act (WIFIA)

The questions and answers in this document apply to the implementation of BABA requirements for the
Office of Water infrastructure programs listed above unless superseded by regulation, statute, or other
applicable guidance. For many of the programs listed above which did not have domestic preference
requirements prior to BABA, additional implementation details are pending or may be developed after
the issuance of these procedures. In addition, EPA notes that more direction will be helpful to inform the
determination and definition of domestic content in manufactured goods. Supplemental guidance on
these and other issues, from either OMB or EPA, may be forthcoming. These implementation
procedures may also apply to additional, unlisted EPA programs which may be required to apply BABA
subsequent to publication of this memorandum (e.g., future funding programs which have been

authorized, but not yet appropriated).

For more information on the BABA requirements, visit the EPA Office of Water’s dedicated website —
hitps.//www.epa.gov/cwsrf/build-america-buy-america-baba — or contact your funding authority (such as
your grants officer, portfolio manager, or state contact). For information on approved waivers, visit
https://www.epa.govicwsrfbuild-america-buy-america-baba-approved-waivers. You may also email

questions to BABA-OW(@epa.gov.

This Implementation Procedures document is organized to provide responses to questions in the
following topic areas:
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e Section 7: Program-Specific ISSUES ......coouruiemriieiecei e
o Appendix 1: Example Build America, Buy America (BABA) Act Construction Contract
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QUESTIONS AND ANSWERS
SECTION 1: GENERAL

e Ql.1: Will EPA provide documentation for BABA for bid solicitations and suggested contract
language? Will EPA provide suggested language for Assistance Agreements?

o Al.l: See Appendix 1, which includes suggested language for construction contracts which

addresses the BABA requirements. In addition to the Janguage suggested in Appendix 1,
EPA also recommends that assistance recipients prepare contract bid solicitation documents
with a statement for the consulting engineers and construction firms as follows: “By signing
payment application and recommending payment, Contractor certifies they have reviewed
documentation for all products and materials submitted for payment, and the certifications
are sufficient to demonstrate compliance with Build America, Buy America Act
requirements.” In most cases, the assistance recipient’s representatives assume the
responsibility for their clients to conduct due diligence on compliance with applicable
domestic preference requirements.

All Federal Financial infrastructure assistance agreements subject to BABA must have a
clause requiring compliance with the requirements. See Appendix 2 for example assistance

agreement language.

e  QI1.2: Would federally-financed infrastructure projects outside of the United States need to comply
with the BABA requirements?

@]

o}

A1.2: No. According to the OMB Guidance (M-22-11), a “project” is defined as “...any
activity related to the construction, alteration, maintenance, or repair of infrastructure in the
United States.” Therefore, the BABA requirements are not implicated for infrastructure
projects occurring outside of the United States, such as projects funded through the United
States-Mexico-Canada Agreement with infrastructure activities occurring in Mexico or
Canada (that is, outside the United States).

» Q1.3: If most of the project is BABA compliant, and a small portion is not, can an assistance
recipient self-fund (i.e., paying with non-federal dollars) the non-compliant products?

o

Al.3: Any project that is funded in whole or in part with federal assistance must comply with
the BABA requirements, unless the requirements are otherwise watved. All iron, steel,
manufactured products, and construction materials used in a project must meet the BABA
requirements unless waived. Absent a waiver, there is no “small portion” or product that does
not need to satisfy the BABA requirements unless the requirements are waived (or
specifically excluded as is the case for cement and cementitious materials; aggregates such as
stone, sand, or gravel; aggregate binding agents or additives; or non-permanent products). An
assistance recipient may request a waiver or inquire as to whether a broad waiver, such as a
de minimis waiver, might apply.



e Ql.4: How do international trade agreements affect the implementation of the BABA requirements?

o Al.4: The BABA requirements apply in a manner consistent with United States obligations
under international trade agreements. Typically, these obligations only apply to direct
procurement by the entities that are signatories to these trade agreements. In general,
assistance recipients are not signatories to such agreements, so these trade agreements have
no impact on BABA implementation. In the few instances where such an agreement applies
to a municipality, that municipality is responsible for determining its applicability and
requirements and communicating with the funding authority (such as EPA and/or a state) on
the actions taken to comply with BABA.

SECTION 2: PRODUCT COVERAGE

Q2.1: For products made of iron and steel, what is the difference between predominantly and

primarily iron and steel?

o A2.1: EPA considers the terms “predominantly” and “primarily” to be interchangeable, such
that a product is considered predominantly (or primarily) iron and steel if it contains greater
than 50 percent iron and steel by material cost.

Q2.2: What is the definition of construction materials (with examples)?

o A2.2: From OMB Guidance M-22-11: “construction materials” include an article, material,
or supply (other than an item of primarily iron or steel; a manufactured product; cement and
cementitious materials; aggregates such as stone, sand, or gravel; aggregate binding agents or
additives; or non-permanent products) that is or consists primarily of:

= non-ferrous metals,

* plastic and polymer-based products (including polyvinylchloride, composite building
materials, and polymers used in fiber optic cables), (including optic glass),

» lumber, and

e drywall.

For example, a plate of glass would be a construction material under BABA, but a framed
window that incorporates the glass into a frame would be a manufactured product. Another
common construction material for water infrastructure projects would be polyvinyl chloride
(PVC) pipe and fittings. However, if PVC components are incorporated into a more complex
product such as instrumentation and control equipment or a water treatment unit, those items

would be manufactured products.

Q2.3: What are manufactured products (with examples)?

o A2.3: From OMB Guidance M-22-11: “...all manufactured products used in the project are
produced in the United States—this means the manufactured product was manufactured in
the United States; and the cost of the components of the manufactured product that are
mined, produced, or manufactured in the United States is greater than 55 percent of the total



cost of all components of the manufactured product, unless another standard for determining
the minimum amount of domestic content of the manufactured product has been established

under applicable law or regulation...”

The manufactured products category would cover the majority of potential water
infrastructure products, including complex products made up of a variety of material types
and components. For water infrastructure projects, common manufactured products would
include, but not be limited to, pumps, motors, blowers, aerators, generators, instrumentation
and control systems, gauges, meters, measurement equipment, treatment equipment,
dewatering equipment, actuators, and many other mechanical and electrical items.

e Q2.4: Which category will valves fall under for BABA? Will it differ from the American Iron and

Steel (AIS) requirements?

o A2.4: For programs that are subject to BABA and AIS (SRF, WIFIA, and Community
Project Funding), projects using valves should classify them as iron and steel products under
BABA as long as their material cost is made up of more than 50 percent iron and/or steel.
Valves with 50 percent or less iron and/or steel by material cost would be considered
manufactured products under the BABA requirements.

In accordance with OMB Guidance M-22-11, an article, material, or supply should be
classified into only one of the three categories: iron and steel, manufactured products, or
construction materials. Under the AIS requirements, all valves made primarily of iron and
steel (that is, those with iron and/or steel material cost greater than 50 percent) must comply
with the AIS requirements. For BABA, EPA interprets Section IV of OMB Guidance M-22-
11 to mean that iron and steel products are those items that are primarily iron and steel, the
same as for the AIS requirements.

e (2.5: Does EPA have a list of products to be classified as “Iron and Steel” under BABA?

o A2.5: Although this list is not comprehensive, the following products were classified as AIS
products if made primarily (more than 50 percent) of iron and/or steel by materials cost (for
programs subject to both AIS and BABA, this list would be equivalent for “iron and steel”
items or products under either requirement):

Products likely made “primarily” of iron and steel to be classified as Iron and Steel under BABA

. Lined and Unlined Pipe
:. Flanggs

Valves

Manhole Covers and other
Municipal Castings
Iron or Steel Benches
Cath »Irox_} _I}i{l_ggd Hatches

A

E Lined and Unlined Fitting_s _
; Pipe Clamps and Restraints

Hydrants

Access Hatches

Bollards

Tanks - |
SmcwralSeed
Pre-Cast, Iron/Steel Reinforced i
Concrete (of all types, regardiess |

i

| of iron/steel content percentage)

Ballast Screens

Cast Bases

Cast Iron Riser Rings

__(_Zatch Basin In}_ei@i

Cleanout/Monument Boxes

| Curb and Corer Guards
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Products likely made “pnmanly” of iron and steel to be classified as Iron and Steel under BABA !
Curb | Boxes o ' Curb Openmgs— | Curb Stops |
el At = e e — e |
Detectable Warning Plates Do_\ykr}j[gout Shoes ] ,Pjém'%giﬁf?&i o .
Drainage Grate Frames and Curb ' Inlets Junction Boxes !
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| Micter Baxes) . ServiceBoxes Stecl Hinged Hatches
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“Aeration Pipes and Fi lttmgs
Valve Box Covers and Risers Access Ramps
....................... - | eess RS .| (scparate from aeration/blowers)
Backflow Preventers/Double .
Angls»swmwwmw Check Valves - | Baffle Curtains ~ i
Tron or . Steel Bar I Bathroom Stalls N l?ia_m~ glamps o
Cable Ha.ngmg Systems o Clarlﬁer_'['gll(S i Coiled Steel e o
Column Piping Concrete Reinforcing Bar, Wire, Condensate Sediment Traps

——n R § andFibers . _ . . i

ComugatedPipe | Couplings e DR e e
| DigestorCovers | DomeSuuctures | DoorHardware N ‘:
s o 1 DF}CWC’_r_k_ ) R _Expansion Joi Joints .
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Q2.6: Does EPA have a list of products that could be made “primarily” of iron and steel but would
be classified as “manufactured products” under BABA?

A2.6: Although this list is not comprehensive, the following products would be considered
“manufactured products” under the BABA requirements, even if the item might be composed
primarily of iron and steel by materials cost (Note: These items are not subject to the AIS
requirements.):

Products llkely made primarily of iron and steel to be classified as Manufactured Products under BABA

. R — — I
Actuator Supcrstructures/ Supp ort Aeration Nozzles and Injectors Aerators i
Structures 1 R ;
A alytlcal Instrumentation Analyzers (e.g., ozone, oxygen) Automated Water Fill Stations
Chemical Feed Systems (e.g.,
Blowers/Aeration Equipment Boilers, Boiler Systems polymer, coagulant, treatment
L e, b v e .—.j.Chemicals) S
Chcrmcal Injection Quills Chemlcal In_| ect0r§ o Clarifier Mcchamsms/Arms
] _Sﬂn_p_ressors A Controls and 1d Switches B Conveyors _
| Cranes o o Dcs:coant‘Au Dryer Tanks X Dcwate_rp_gﬁq_g_tgment o
Dewatering Roll-offs Disinfection Systems (;?3;:: (c-g-; variable frequency
Electric/Pneumatic/Manual Electrical Cabmetry and Housings ¢
Accessories Used to Operate . . |
v . (such as electrical Electrical Conduit i
alves (such as electric valve {
boxes/enclosures)
_actuators) L B _ e
Electrical Junctlop Boxes i Electronic Door Locks ] Elevator Systerns (hydraullc etc.,) i
Emcrgcncy Life Systems i
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emergency safety showers, _ﬁre | Exhaust Fans Fall Protection Anchor Points
extinguishers, fire suppression |
systems including sprinklers ' !
/piping/valves, firstaid.etc) S T — ]
Filters (and appurtenanccs i
Fiberglass Tank w/Appurtenances | including underdrains, backwash Flocculators i
S  Systems) ot g 1
Fluidized Bed Incinerators Galvanized Anodes/Cathodic . Gear Reducers
| Protection P | _ —— 3
Generators N Geothermal Systems ) ) Grmders i !
Heat Exchangers HVAC (excluding ductwork) - HVAC Dampers (lf ap purtenances
N I ashisguils ippeppsade | to aerators/blowers)
HVAC Louvers (mechamcal) Intake and Fxhaus! Grates (lf Instrumentation
... appurtenances to aerators/blowers) | e
| Laboratory Equipment L i Ladder Fall Prevention Systems Ladder Safety_}io_st_s B
. . ] "Mechanical or Actuated
Plght}ng Fixtures . Lightning and Groundulg— liods | LouversDampers
Membrane Bioreaggor Systems ¢ Membrane Filtration Systems Metal Office Furniture (fixed)
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water, and service connection) i sl s .
Motorized Screens (such as Motors Pelton Wheels
traveling screens) |
Pipeline Flash Reactors (51mllar to " Precast Concrete without
Plate Sett[ers
injectors) SN e .~ .. .\lron/Stecl Reinforcement




Products hkely made “primarily” of iron and steel to be classified as Manut‘aclured Producls under BABA

" Furnished Pre-fab Buildings (such 1

+ as furnished with pumps, i Presses (including belt presses) Pressure Gauges
mechanics inside) Y | S — e
Pump Cans/Barrels and Stainers | Pumps | Mechanical Rakes
Safety Climb Cable Sampling Stations (unless also act | Scrubbers
L 1 as hydrant) L n I
, Sensors ‘ Sequcncmg Batch Reactors (SBR) Stecl Shclvmg (ﬁxed)
; . Steel Cabinets (ﬁxed
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_Acquisition (SCADA) Systems i L 1 Handles ]

Water Electrostatic Prec1p1tators

e e _JAwESP) | Weter Heaters .
y We1r Gates ) _ L L ]

e Q2.7:Ts asphalt paving a covered product under BABA?

o A2.7:No. EPA interprets Section 70917(c) of the IIJA to exclude asphalt from BABA
requirements. Asphalt paving is a type of concrete composed of an aggregate material mixed
with a binder (bitumen). EPA considers asphalt concrete to be excluded by section 70917(c)
due to its similarities with cement and cementitious materials.

SECTION 3: CO-FUNDING

e Q3.1: If projects are co-funded with funding mechanisms that don’t require BABA, must the entire
project comply with BABA?

o A3.1: Yes. Any project that is funded in whole or in part with federal assistance must comply
with the BABA requirements, unless the requirements are otherwise waived. A “project”
consists of all construction necessary to complete the building or work regardless of the
number of contracts or assistance agreements involved so long as all the contracts and
assistance agreements awarded are closely related in purpose, time, and place. This precludes
the intentional splitting of projects into separate and smaller contracts or assistance
agreements to avoid BABA’s applicability on some portions of a larger project, particularly
where the activities are integrally and proximately related to the whole. However, there are
many situations in which major construction activities are clearly undertaken in separate
phases that are distinct in purpose, time, or place, in which case, separate contracts or
assistance agreements would carry separate requirements.



¢ Q3.2: How will project requirements be determined for co-funded projects subject to potentially
different general applicability/programmatic waiver conditions (such as different adjustment period

waivers)?

o A3.2: OMB Guidance M-22-11 addresses cases with project co-funding from separate
programs. EPA would apply the guidance’s “cognizant” program determination to projects
that are co-funded with different general applicability/programmatic waivers. For instance, if
a project were co-funded between WIFIA and SRF and the majority of the Federal funding
for the project is from WIFIA, then WIFIA would be the “cognizant” program for application
and determination of waivers. In that case, any conditions from an applicable WIFIA waiver

would apply.

SECTION 4: WAIVERS

¢ (Q4.1: Who may apply for a waiver and how do you apply?

o A4.1: Assistance recipients and their authorized representatives may apply for a project-
specific waiver. EPA does not accept waiver requests from suppliers, distributors, or
manufacturers unless the assistance recipient endorses and submits the request on its own
behalf to the funding authority. In the case where multiple programs are providing federal
funds to the project, the assistance recipient should submit the waiver request to the
cognizant program, the one providing the greatest amount of federal funds for the project.
For information on applying for cost waivers, see questions 4.4 and 4.5. For information on
the SRF program roles and responsibilities, see question 7.6.

Project-specific waiver requests should generally include: (1) a brief summary of the project,
(2) a description and explanation of the need for the waiver for the product(s) in question, (3)
a brief summary of the due diligence conducted in search of domestic alternatives (which
could include correspondence between assistance recipient and supplier/distributors), (4) the
quantity and materials of the product(s) in question, (5) all engineering specifications and
project design considerations relevant to the product(s) in question, (6) the approximate unit
cost of items (both foreign and domestic) in addition to an estimated cost of the materiais and
overall project, (7) the date any products will be needed on site in order to avoid significant
project schedule disruptions, and (8) any other pertinent information relevant to EPA’s
consideration of the waiver (e.g., if relevant for SRF projects: whether the project is
designated as an equivalency project, the date the plans and specifications were submitted to
the state, the date of construction initiation, expected date of project completion, any special
considerations such as local zoning and building ordinances, seismic requirements, or noise
or odor control requirements).

In the case of indirect federal assistance, such as the SRF programs, the state authority
reviews and conveys the waiver request to EPA. States should submit waiver requests to the
appropriate program waiver request inbox. For SRF projects, please use

CWSRFWaiver@@epa.gov or DWSRFWaiver@epa.gov.
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o Q4.2: Can an assistance recipient request a waiver based on a specification written for a specific
brand or model of product (that is, a specification that names a branded item or model)?

o A4.2: In most cases, performance-based specifications are expected and required for the
majority of infrastructure projects funded by EPA’s financial assistance programs. In rare
cases where “branded” or product-specific sourcing may be included in project
specifications, it is suggested that the specifications include the item in question (that is, not
simply a catalog page, but also materials of construction, sizing, quantities, and applicable
engineering performance design characteristics for the project, etc.) in addition to the
standard phrase “or equal.” For the purposes of product alternative market research, EPA will
evaluate the BABA requirements based on performance-based engineering specifications for
the product(s) in question. If the project’s specifications do not include performance-based
specifications, or at least an “or equal” designation, EPA will base its research on an “or
equal” designation using best professional judgment to the extent practicable.

e Q4.3: If a manufactured product is not readily available domestically, will EPA provide short-term
“limited availability” product waivers?

o A4.3: EPA will address the unavailability of domestic products through the waiver process,
including potential national short-term waivers for specific products, if appropriate. To the
extent practicable and with the intent to maximize domestic market and supply chain
development, EPA intends to address issues of broad product unavailability with targeted,
time-limited, and conditional waivers, as prescribed in OMB Guidance M-22-11. EPA will
follow its robust and thorough product research processes (those put into place for the AlS
requirements for the SRF and WIFIA programs and expanded for the new BABA
requirements) to identify and determine those products for which proposed national/general

applicability waivers may be appropriate.
e Q4.4: What information is needed when applying for a cost waiver under BABA?

o A4.4: As part of the cost waiver request, the assistance recipient must demonstrate that
implementation of the BABA requirements will increase the overall project cost more than
25 percent. Depending on the circumstances of the overall project cost increases,
documentation to justify the cost waiver can vary but may include itemized cost estimates or
bid tabulations comparing project costs with and without BABA implementation. Assistance
recipients should begin assessing the potential cost impacts of the BABA requirements

during the design phase of a project.

e Q4.5: Can administrative costs associated with tracking and verification of certifications be
considered when determining if the cost of a project increases by 25 percent or more?

o A4.5: Yes. Section 70914(b)(3) of the I1JA states that a waiver may be provided if the overall
cost of the project increases by more than 25 percent due to the “inclusion of iron, steel,
manufactured products, or construction materials produced in the United States.” EPA
interprets this to mean that the “inclusion” of the BABA-covered products could encompass

11



reasonable administrative costs associated with complying with the BABA requirements,
such as staff, contractor, and technological resources to collect and track BABA compliance
documentation.

¢ Q4.6: How can assistance recipients and construction contractors address product delivery delays?

o AA4.6: Assistance recipients should reasonably plan for material procurement to account for
known potential supply chain issues or extended lead times and shall notify the funding
authority well in advance of the issues so that prompt attention can be given to explore
options. Where extended lead times for compliant products are impacting project schedules
and may significantly impact construction progress, timely communication with the funding
agency is important, For products that are unavailable within a reasonable timeframe to meet
the objectives and schedule of a project, EPA may consider a non-availability waiver with
adequate justification. An assistance recipient would need to apply for the waiver and contact
its funding authority (such as EPA and/or a state) to initiate the waiver process.

SECTION 5: DOCUMENTING COMPLIANCE

* Q5.1: Who will be responsible for BABA enforcement?

o AS.1: Responsibility for BABA implementation applies at all levels, from manufacturers to
suppliers and distributors, construction contractors, assistance recipients, and funding
authorities.

The manufacturers have responsibility to provide adequate and accurate documentation of
the products manufactured. If suppliers and distributors are involved, they are responsible for
passing along compliance documentation for products supplied to projects that are subject to
the BABA requirements.

The assistance recipient and their representatives are primarily responsible for ensuring the
documentation collected for products used on the project is sufficient to document
compliance with the BABA requirements.

The funding authority is responsible for providing oversight and guidance as needed to
ensure the proper implementation of the requirements. The Uniform Grants Guidance (UGG)
(Title 2 of the Code of Federal Regulations (CFR) Part 200) applies to many Federal
financial assistance agreements that will include BABA requirements. The general provisions
of 2 CFR Part 200 determine the responsible party for the grant funding authority.

For information on SRF program roles and responsibilities, see question 7.6.

At all levels, where fraud, waste, abuse, or any violation of the law is suspected, the Office of
Inspector General (OIG) should be contacted immediately. The OIG can be reached at 1-888-
546-8740 or OIG Hotline@epa.gov. More information can be found at this website:
http://www.epa.gov/oig/hotline. htm.
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o Q5.2: When will the BABA requirements be assessed for compliance? Do assistance recipients need
to have waivers for potential non-domestic products before assistance agreements are in place, at the

time products are procured or products are incorporated into the project (i.c., used)?

o AS5.2: Compliance is assessed where the domestic product is used (or installed) at the project
site. Proper compliance documentation, whether it is a BABA certification letter or a waiver,
should accompany a product prior to its “use”, in accordance with Section 70914(a) of IJA.
This may occur prior to assistance agreements being in place but is not necessary.
Additionally, communication of BABA requirements through appropriate Terms and
Conditions in financial assistance agreements and in project solicitation and contract
documents is key in ensuring all parties involved are informed of the requirements for the

project before construction is underway.
e Q5.3: How can product compliance with the BABA requirements be demonstrated?

o AS5.3: Assistance recipients and their representatives should ensure that the products
delivered to the construction site are accompanied by proper documentation that demonstr.
compliance with the law and be made available to the funding authority upon request. The
documentation may be received and maintained in hard copy, electronically, or could be
embedded in construction management software. The use of a signed certification letter for
the project is the most direct and effective form of compliance documentation for ensuring
products used on site are BABA-compliant prior to their installation; however, other forms of
documentation are also acceptable as long as collectively, the following can be demonstrated:

ate

(1) Documentation linked to the project. For example, this can be in the form of the project
name, project location, contract number, or project number.

(2) Documentation linked to the product used on the project. For example, description of
product(s) (simple explanation sufficient to identify the product(s)), or an attached (or
electronic link to) purchase order, invoice, or bill of lading.

(3) Documentation includes statement attesting that the products supplied to the assistance
recipient are compliant with BABA requirement. Reference to the Infrastructure
Investment and Jobs Act (“IIJA™) or the Bipartisan Infrastructure Law (BIL) are also
acceptable. For iron and steel items under BABA, references to the American Iron and
Steel (AIS) requirements are also acceptable and reciprocal with BABA for such iterns.

(4) Documentation that manufacturing occurred in the United States, which could include,
for example, the location(s) of manufacturing for each manufacturing step that is being
certified. It is acceptable for manufactured products to note a single point of
manufacturing, documenting that the final point of manufacturing is in the United States.
Note that each BABA category may require different determinations for compliance.

(5) Signature of company representative (on company letterhead and signature can be
electronic). The signatory of the certifying statement affirms their knowledge of the
manufacturing processes for the referenced product(s) and attests that the product meets

the BABA requirements.
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In addition to compliance documentation, assistance recipients or their representatives should
also conduct a visual inspection of the product when it arrives to the project site, especially
for iron and steel products which are often stamped with the country of origin. (Note: A
country of origin stamp alone is not sufficient verification of compliance with BABA and
assistance receipts should not rely on it to ensure compliance.)

EPA may develop alternative procedures for demonstrating compliance. Additional project-
or program-specific instructions may be developed on a case-by-case basis in order to meet
individual circumstances.

o Q5.4; Will EPA provide a form or template for tracking and documenting compliance?

o A5.4: EPA does not require a specified format for tracking or documenting compliance.
Assistance recipients are free to develop any system (from simple to complex software) for
tracking items used on the project and the accompanying compliance documentation, e.g.,
certification letters, applicable waivers, if it helps with implementation and compliance.
Elements that may help with keeping track of compliance may include: product description,
quantity required/used, product category (i.e., iron and steel, manufactured product, or
construction material), status of obtaining certification letter, product cost, and whether the
item might qualify as de minimis, or qualify under another applicable waiver.

e (Q5.5: If a manufacturer claims to comply with the Buy American Act, does it also comply with
BABA?

o A5.5: No. With the exception of the AIS requirements — which EPA interprets to be
equivalent to the “iron and steel” requirements under BABA — EPA does not have an
interpretation about the comparability of other domestic preference requirements relative to
BABA. Any products that are to be certified as compliant with BABA should include a
specific reference to the BABA requirements and appropriate attestation from a responsible
manufacturing company official. See Question 5.3 for EPA’s recommendations for BABA

certification letters.

¢ (5.6: How will assistance recipients manage certification letters for hundreds, possibly thousands of
products?

o AS5.6: EPA recognizes that the new BABA requirements will cover most products used in
typical water and wastewater infrastructure projects, and that the number of items which may
require certification at large and/or complex projects may reach several hundred. EPA is
concerned about the potential administrative burden that this would place on assistance
recipients. EPA recommends that projects with a high number of potentially covered
products meet with their funding authority about potential compliance strategies to minimize
burden and streamline compliance activity. Assistance recipients should prepare contract bid
solicitation documents with a statement for the consulting engineers and construction firms
as follows: “By signing payment application and recommending payment, Contractor
certifies they have reviewed documentation for all products and materials submitted for
payment, and the documentation is sufficient to demonstrate compliance with Build America,
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Buy America Act requirements.” In most cases, the assistance recipient’s representatives
may assume the responsibility for their clients to conduct due diligence on compliance with

applicable domestic preference requirements.

e (5.7: Who is responsible for documenting the 55 percent content requirement for manufactured
products under BABA? What if the final manufacturer cannot trace or verify domestic origin for all

components?

o]

A5.7: The manufacturer who signs a certification letter is responsible for documenting
compliance with any of the three categories of products (iron and steel, manufactured
products, or construction materials). For manufactured products, BABA requires that greater
than 55 percent of the total cost of all components of the manufactured product be from
domestic sources. EPA recommends that the certification letter for manufactured products
document whether the item passes the content test in the final product along with a statement
attesting to compliance with the BABA requirements for manufactured products.

e Q5.8: How do final product fabricators document compliance when the final step of manufacturing
may be simply assembling components?

o

AS5.8: It is acceptable, in many cases, especially for highly complex manufactured products
that utilize many sub-components, for the final point of assembly to certify without using a
“step certification” process. Multiple certifications (i.e., step certifications) or a singular
certification can be used for a product, as long as the certifying official is willing to attest to
the product’s compliance with BABA requirements at all stages of manufacturing.

e Q5.9: Will Material Test Reports be acceptable in lieu of a BABA certification for iron and steel?

e}

e (Q5.10:

AS5.9: Material Test Reports (MTRs, commonly referred to as “Mill Certifications™ or “Mill
Certs”) provide the chemical composition of steel and iron from a mill or foundry. If an MTR
accompanies the delivery of steel or iron to a project site with an invoice or bill of lading,
EPA will consider it sufficient to demonstrate compliance (equivalent to a certification letter)
as long as the MTR includes a manufacturer representative’s signature in addition to the
location (city and state) of the mill/foundry. It is common for MTRs to be the first letter in a
“step certification” if the product is further fabricated or painted, etc., by another

manufacturer.
Can a manufacturer use a fillable certification letter for products?

AS5.10: EPA recommends that certifications be signed by representatives of the
manufacturing entity. EPA does not oppose manufacturers using forms to internally develop
letters within their company, thereby providing signed, non-manipulable certification letters
to suppliers, distributors, and/or assistance recipients. A fillable form that can be changed by
someone outside of the manufacturer after signature does not demonstrate compliance and
may create compliance concerns for the manufacturer or assistance recipient.
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e Q5.11: Are product certifications from suppliers and distributors allowed?

o AS.11: EPA recommends that representatives of product manufacturers certify compliance
and discourages suppliers and distributors from creating certification letters. EPA does not
rule out the possibility that a third-party certification process, such as a certification by a
distributor, may be viable. However, EPA is currently not aware of a system or proposed
system that meets the EPA’s recommendations for documentation of product certification.

e (5.12: How long should assistance recipients keep compliance documentation?

o AS5.12: Assistance recipients should apply recordkeeping requirements for the project
according to the procedures dictated by the funding authority. For most EPA grant programs,
this is prescribed in the UGG at 2 CFR 200.334-200.338; e.g., the SRF programs require a
minimum of three years. Other funding programs may require longer documentation
retention periods.

SECTION 6. PROGRAMS WITH AMERICAN IRON AND STEEL REQUIREMENTS

e (6.1: Does BABA supersede the American Iron and Steel (AIS) Requirements?

o A6.1: The BABA requirements for items considered “iron and steel” are equivalent to those
for covered iron and steel products under the AIS requirements in the Clean Water Act and
the Safe Drinking Water Act. These requirements apply to the CWSRF, DWSRF, WIFIA,
and Water infrastructure Community Grants. BABA includes a “Savings Provision” (Section
70917(b)) that states that BABA does not affect existing domestic content procurement
preferences for infrastructure projects funded by Federal financial assistance programs that
meet the requirements of section 70914, EPA views the AIS requirements as meeting the
“iron and steel” product requirements of BABA Section 70914, as they both include the key
requirement that items made of iron and steel be wholly manufactured in the United States
from the point of melting and/or pouring the iron or stee} components through final
manufacturing step. Because of the “Savings Provision” of Section 70917, the AIS
requirements satisfy the “iron and steel” requirements of BABA. For the programs that have
AIS requirements, EPA intends to implement BABA requirements the same way for iron and
steel items as it has done for AIS products.

e Q6.2: For iron and steel products, does a manufacturer need to demonstrate compliance from initial
melting through the finished product?

o A6.2: For iron and steel products, the BABA requirements are the same as the existing AIS
requirements, in that all of the iron and steel in a covered product (that is, the product is
comprised of more than 50 percent iron and steel by material cost) must be melted and
poured in the United States and all subsequent manufacturing processes (such as grinding,
rolling, bending, reheating, and casting) must occur in the United States.
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Q6.3: Will EPA apply the same manufacturing standards for BABA iron and steel products as for
the American Iron and Steel (AIS) requirements?

o A6.3: Yes. For AIS, EPA did not require raw materials used in the production of steel or iron
to be domestically sourced. For BABA, EPA interprets the requirements to be the same.
Hence, like AIS, raw materials in the production of iron and steel subject to BABA
requirements would not need to be domestically sourced. The key step for both AIS and
BABA domestic iron and/or steel production is the melting/pouring (that is, the location of
the furnace), which must be in the United States.

o Q6.4: Will the certification process be similar to the process established for the American Iron and
Steel requirements?

o A6.4: EPA expects the certification process for the BABA requirements to be very similar to
that established for the AIS requirements. For iron and steel products, the process should
remain the same for AIS and BABA. EPA recommends for manufactured products and for
construction materials that certification letters include direct reference to the product/material
content requirements under BABA, in addition to an affirmative statement verifying that the

product meets the BABA requirements.
e Q6.5: Will duplicate certification letters be required for AIS and BABA for iron/steel products?

o A6.5: No. Compliance with BABA requirements will be sufficient to demonstrate
compliance with AIS requirements for iron and steel products. If a project is subject to
BABA, the only demonstration of compliance necessary is with the BABA tequirements, of
which the iron and steel requirements are equivalent to those of the AIS statutory
requirements: the iron or steel in a product made primarily or predominantly of iron and steel
(comprising more than 50 percent iron and steel by material cost) must be melted and/or
poured in the United States and all subsequent manufacturing processes must occur in the

United States.

SECTION 7: PROGRAM-SPECIFIC ISSUES
e Q7.1.: How do the BABA requirements apply to Community Grants?

o A7.1: The Community Project Funding/Congressionally Directed Spending grants for the
construction of drinking water, wastewater, and stormwater infrastructure and for water
quality protection are subject to the requiretnents specified in the explanatory statement
accompanying the Consolidated Appropriations Act (Explanatory Statement for Division G
of P.L. 117-13, the Consolidated Appropriations Act of 2022). The explanatory statement
asserts: “Applicable Federal requirements that would apply to a Clean Water State Revolving
Fund or Drinking Water State Revolving Fund project grant recipient shall apply to a grantee
receiving a CPF grant under this section.” Therefore, the federally funded Community
Project Funding/Congressionally Directed Spending grants are subject to the same
requirements that apply to CWSRF or DWSRF projects, including BABA and ATS

requirements. See also A1.2.
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e (Q7.2: Should SRF projects covered by the BABA SRF Projects Design Planning Adjustment Period
Waiver follow the same procedures for demonstrating compliance as outlined for American Iron and

Steel requirements?

o A7.2: Yes. The SRF Design Planning Adjustment Period waiver does not waive the iron and
steel requirements under BABA. The SRF programs have existing domestic preference
requirements for SRF projects under CWA Section 608 and SDWA Section 1452(a)(4) (AIS
requirements) to use iron and steel products that are produced in the United States. Sections
70917(a) and (b) of BIL explain the application of BABA to existing domestic preference
requirements. Specifically, the savings provision in Section 70917(b) states that existing
domestic preference requirements that meet BABA requirements are not affected by BABA.
The statutory AIS requirements were existing at the time BABA became law and satisfy the
BABA iron and steel requirements. Therefore, the statutory AIS requirements that have
previously applied to SRF-funded projects will continue to do so, and compliance with AIS
requirements will satisfy the BABA iron and steel requirements. Demonstration of
compliance for iron and steel products will follow the AIS implementation policies for
projects subject to the waiver.

e (Q7.3: For SRF programs, is BABA considered a federal cross-cutting authority? (i.e., do
“equivalency” rules apply?)

o A7.3: Yes, BABA is considered a federal cross-cutting requirement that applies to SRF
assistance equivalent to the federal capitalization grant (i.e., “equivalency” projects). EPA’s
SRF regulations at 40 CFR 35.3145 and 35.3575 require states and recipients of SRF funds
equivalent to the amount of the federal capitalization grant to comply with federal cross-
cutting requirements. Section 70914 of the IIJA, which states when a Buy America
preference applies, explains that “none of the funds made available for a Federal financial
assistance program for infrastructure...may be obligated for a project unless alt of the iron,
steel, manufactured products, and construction materials used in the project are produced in
the United States.” Therefore, BABA only applies to projects funded in an amount equivalent
to the federal capitalization grant and not to those projects receiving funds in excess of the
capitalization grant (i.e., “non-equivalency” projects). (Note: The AIS requirements continue
to apply for all SRF projects, including non-equivalency projects, and all WIFIA and
Community Grant projects, because equivalency does not apply.)

e (7.4: Do the BABA requirements apply to Drinking Water State Revolving Fund set-asides?

o A7.4: Due to requirements related to the deposit of funds in the DWSRF program, almost all
of the funds used to conduct set-aside activities are Federal dollars. Therefore, Federal cross-
cutting requirements must be applied to all set-aside activities. However, in the case of most
set-aside activities, the cross-cutting requirements will not be implicated because of the
nature of the activities conducted under the set-asides. Because the BABA requirements only
apply to infrastructure, and infrastructure typically is not an eligible set-aside expenditure
(with one potential exception being loans for incentive-based source water protection
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measures under the Local Assistance and Other State Programs Set-Aside), the BABA
requirements will not apply to most set-aside activities.

e Q7.5: What if an SRF project is refinanced using Federal financial assistance on or after May 14,
20227

o A7.5: If an SRF project began construction, financed from another funding source, prior to
May 14, 2022, but is refinanced through an assistance agreement executed on or after that
date, BABA requirements will apply to all construction that occurs on or after May 14,2022,
through completion of construction, unless a waiver applies. There is no retroactive
application of the BABA requitements where a refinancing occurs for an SRF project that
has completed construction prior to May 14, 2022. (Note: If SRF funding is used for the
refinancing, the AIS requirements may still apply depending on the timing of construction.)

o Q7.6: What are the roles and responsibilities for SRF programs for BABA implementation?

o A7.6: Implementation of the BABA requirements for the State Revolving Fund programs
will continue the roles and responsibilities from the successful AIS implementation process.

As with AIS, it is both the assistance recipient’s and the state’s responsibility to ensure
compliance with the BABA requirements. The state is the recipient of a federal capitalization
grant and must comply with all grant conditions, including a condition requiring adherence to

BABA requirements.

Consequently, states are strongly advised to conduct site visits of projects during
construction and review documentation demonstrating the assistance recipient’s proof of
compliance. In EPA’s experience, most states conduct periodic site visits and arrange timely
meetings with funded projects. Observed best practices typically include a meeting early in
the process (sometimes before bid and usually prior to commencing construction) and at least
one project site visit during the construction process. Assistance recipients must maintain
documentation of compliance with the BABA requirements, as explained in question 5.3.
The documents must be kept by the assistance recipient and should be reviewed by the state

during project reviews.

The state’s role in the waiver process is to review any waiver requests submitted to the state
to ensure that all necessary information has been provided by the assistance recipient prior to
forwarding the request to EPA. If a state finds the request lacking, the state should work with
the assistance recipient to help obtain complete information. Question 4.1 explains the
information needed by EPA to expediently review a waiver request.

In order to implement the BABA requirements, EPA has developed an approach for effective
and efficient implementation of the waiver process to allow projects to proceed in a timely
manner. The framework described below will atlow states, on behalf of the assistance
recipients, to apply for waivers of the BABA requirements directly to EPA Headquarters.
Only waiver requests received and/or endorsed from states will be considered. Pursuant to
BABA, EPA has the responsibility to make findings as to the issuance of waivers to the

BABA requirements.
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Step-by-step SRF Waiver Process

The waiver process begins with the assistance recipient. To fulfill the BABA requirements,
the assistance recipient must in good faith design the project (where applicable) and solicit
bids for construction with American-made iron and steel, manufactured goods, and
construction materials. It is essential that the assistance recipient include the BABA terms in
any request for proposals or solicitations for bids, and in all contracts (see Appendix 2 for
sample construction contract language). The assistance recipient may receive a waiver at any
point before, during, or after the bid process, if one or more of three statutory conditions is
demonstrated to EPA and approved.

To apply for a project-specific waiver, the assistance recipient should email the request in the
form of a Word document (.doc) or editable PDF (.pdf) to the funding program. It is strongly
recommended that each state identify a person or persons for BABA communications. The
state designee(s) will review the application for the waiver and determine whether the
necessary information has been included (Note: More information may be provided in the
future regarding what information is required to be included in waiver requests). Once the
waiver application is complete, the designee will forward the application to

CWSRFWaiver@epa.gov or DWSRFWaiver(@iepa. gov.

Evaluation by EPA

After receiving an application for waiver of the BABA requirements and ensuring sufficient
information was provided, EPA will publish the request on its website for 15 days and
receive public comment. EPA will then determine whether the application properly and
adequately documents and justifies the statutory basis cited for the waiver.

In the event that EPA finds that adequate documentation and justification has

been submitted, the Administrator may grant a waiver to the assistance recipient. EPA

will notify the state designee whether a waiver request has been approved or not approved as
soon as such a decision has been made. Granting such a waiver is a four-step process:

1. Research — After receiving an application for a waiver, EPA will perform market research
to determine whether the iron, steel, manufactured goods, or construction materials are
available domestically.

2. Posting — After research, if no domestic product has been identified, EPA is required to
publish the application and all material submitted with the application on EPA’s website for
15 days. During that period, the public will have the opportunity to review the request and
provide informal comment to EPA. The website can be found at:
htips:/www.epa.gov/cwsrf/build-america-buy-america-baba-waivers-open-public-comment.

3. Evaluation — After receiving an application for waiver of the BABA
requirements, EPA will determine whether the application properly and adequately
documents and justifies the statutory basis cited for the waiver to determine whether or not to

grant the waiver.
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3. Signature of waiver approval by the Administrator or another agency official
with delegated authority — As soon as the waiver is signed and dated, EPA will
notify the State SRF program and post the signed waiver on the Agency’s website. The
assistance recipient should keep a copy of the signed waiver in its project files.

(Note: Additional steps may be required in the future regarding the waiver process depending
on additional guidance from OMB)
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APPENDIX 1
Example Build America, Buy America (BABA) Act Construction Contract Language

ALL CONSTRUCTION CONTRACTS MUST HAVE A CLAUSE REQUIRING COMPLIANCE
WITH THE BABA REQUIREMENTS. THIS IS AN EXAMPLE OF WHAT COULD BE INCLUDED
IN A PROJECT’S CONSTRUCTION CONTRACT. EPA MAKES NO CLAIMS REGARDING THE
LEGALITY OF THIS CLAUSE WITH RESPECT TO STATE OR LOCAL LAW:

The Contractor acknowledges to and for the benefit of the _ {"“*Owner”) and the

(the “Funding Authority™) that it understands the goods and services under this
Agreement are bemg funded with federal monies and have statutory requirements commonly known as
“Build America, Buy America;” that requires all of the iron and steel, manufactured products, and
construction materials used in the project to be produced in the United States (“Build America, Buy
America Requirements”) including iron and steel, manufactured products, and construction materials
provided by the Contactor pursuant to this Agreement. The Contractor hereby represents and warrants to
and for the benefit of the Owner and Funding Authority (a) the Contractor has reviewed and understands
the Build America, Buy America Requirements, (b) all of the iron and steel, manufactured products, and
construction materials used in the project will be and/or have been produced in the United States in a
manner that complies with the Build America, Buy America Requirements, unless a waiver of the
requirements is approved, and (c) the Contractor will provide any further verified information,
certification or assurance of compliance with this paragraph, or information necessary to support a
waiver of the Build America, Buy America Requirements, as may be requested by the Owner or the
Funding Authority. Notwithstanding any other provision of this Agreement, any failure to comply with
this paragraph by the Contractor shall permit the Owner or Funding Authority to recover as damages
against the Contractor any loss, expense, or cost (including without limitation attorney’s fees) incurred
by the Owner or Funding Authority resulting from any such failure (including without limitation any
impairment ot loss of funding, whether in whole or in part, from the Funding Authority or any damages
owed to the Funding Authority by the Owner). If the Contractor has no direct contractual privity with
the Funding Authority, as a lender or awardee to the Owner for the funding of its project, the Owner and
the Contractor agree that the Funding Authority is a third-party beneficiary and neither this paragraph
(nor any other provision of this Agreement necessary to give this paragraph force or effect) shall be
amended or waived without the prior written consent of the Funding Authority.
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APPENDIX 2
Example Build America, Buy America (BABA) Act Assistance Agreement Language

ALL FEDERAL FINANCIAL INFRASTRUCTURE ASSISTANCE AGREEMENTS MUST HAVE A
CLAUSE REQUIRING COMPLIANCE WITH THE BABA REQUIREMENTS. THIS IS AN
EXAMPLE OF WHAT COULD BE INCLUDED IN AN ASSISTANCE AGREEMENT (E.G., SRF
LOAN AGREEMENT). EPA MAKES NO CLAIMS REGARDING THE LEGAL SUFFICIENCY OF

THIS CLAUSE WITH RESPECT TO STATE LAW:

Comply with all federal requirements applicable to the assistance received (including those imposed by
the Infrastructure Investment and Jobs Act (“IIJA”), Public Law No. 117-58) which the Participant
understands includes, but is not limited to, the following requirements: that all of the iron and steel,
manufactured products, and construction materials used in the Project are to be produced in the United
States (“Build America, Buy America Requirements”™) unless (i) the Participant has requested and
obtained a waiver from the cognizant Agency''! pertaining to the Project or the Project is otherwise
covered by a general applicability waiver; or (ii) all of the contributing Agencies have otherwise advised
the Participant in writing that the Build America, Buy America Requirements are not applicable to the

Project.

Comply with all record keeping and reporting requirements under all applicable legal authorities,
including any reports required by the funding authority (such as EPA and/or a state), such as
performance indicators of program deliverables, information on costs and project progress. The
Participant understands that (i) each contract and subcontract related to the Project is subject to audit by
appropriate federal and state entities and (ii) failure to comply with the applicable legal requirements
and this Agreement may result in a default hereunder that results in a repayment of the assistance

ment in advance of the maturity of the Bonds, termination and/or repayment of grants, cooperative

agree
] assistance, and/or other remedial actions.

agreements, direct assistance or other types of financia

From OMB Guidance M-22-11: To avoid a need for duplicative waiver requests from entities that receive funding for one
infrastructure project through multiple Federal agencies, the Federal agency contributing the greatest amount of Federal funds
for the project should be considered the “Cognizant Agency for Made in America” and should take responsibility for
coordinating with the other Federal awarding agencics. Such coordination will provide uniform waiver criteria and
adjudication processes, minimize duplicative efforts among Federal agencies, and reduce burdens on recipients. The
Cognizant Agency for Made in America shall be responsible for consulting with the other Federal awarding agencies,
publicizing the proposed joint waiver, and submitting the proposed joint waiver for review to MIAO.
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APPENDIX |
Example Build America, Buy America (BABA) Act Construction Contract Language

ALL CONSTRUCTION CONTRACTS MUST HAVE A CLAUSE REQUIRING COMPLIANCE WITH THE BABA
REQUIREMENTS. THIS IS AN EXAMPLE OF WHAT COULD BE INCLUDED INAPROJECT’S CONSTRUCTION
CONTRACT. EPAMAKES NO CLAIMS REGARDING THE LEGALITY OF THIS CLAUSE WITH RESPECT TO
STATE OR LOCAL LAW:

The Contractor acknowledges to and for the benefit of the (“Owner”) and the (the “Funding Authority”)
that it understands the goods and services under this Agreement are being funded with federal monies and have
statutory requirements commonly known as “Build America, Buy America;” that requires all of the iron and steel,
manufactured products, and construction materials used in the project to be produced in the United States (“Build
America, Buy America Requirements”) including iron and steel, manufactured products, and construction materials
provided by the Contactor pursuant to this Agreement. The Contractor hereby represents and warrants to and forthe
benefit of the Owner and Funding Authority () the Contractor has reviewed and understands the Build America, Buy
America Requirements, (b) all of the iron and steel, manufactured products, and construction materials used in the
project will be and/or have been produced in the United States in a manner that complies with the Build America, Buy
America Requirements, unless a waiver of the requirements is approved, and (c) the Contractor will provide any
further verified information, certification or assurance of compliance with this paragraph, or information necessary to
support a waiver of the Build America, Buy America Requirements, as may be requested by the Owner or the
Funding Authority. Notwithstanding any other provision ofthis Agreement, any failure to comply with this paragraph by
the Contractor shall permit the Owner or Funding Authority to recover as damages against the Contractor any loss,
expense, or cost (including without limitation attorney’s fees) incurred by the Owner or Funding Authority resulting from
any such failure (including without limitation any impairment or loss of funding, whether in whole or in part, from the
Funding Authority or any damages owed to the Funding Authority by the Owner). If the Contractor has no direct
contractual privity with the Funding Authority, as a lender or awardee to the Owner for the funding of its project, the
Owner and the Contractor agree that the Funding Authority is a third-party beneficiary and neither this paragraph (nor
any other provision of this Agreement necessary to give this paragraph force or effect) shall be amended or waived
without the prior written consent of the Funding Authority.
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APPENDIX 2
Example Build America, Buy America (BABA) Act Assistance Agreement Language

ALL FEDERALFINANCIAL INFRASTRUCTUREASSISTANCE AGREEMENTS MUSTHAVE A CLAUSE REQUIRING
COMPLIANCE WITH THE BABA REQUIREMENTS. THIS IS AN EXAMPLE OF WHAT COULD BE INCLUDED IN
AN ASSISTANCE AGREEMENT (E.G., SRF LOANAGREEMENT). EPAMAKES NO CLAIMS REGARDING THE
LEGAL SUFFICIENCY OF THIS CLAUSE WITH RESPECT TO STATE LAW:

Comply with all federal requirements applicable to the assistance received (including those imposed by the
Infrastructure Investment and Jobs Act (“IlJA”), Public Law No. [ 17-58) which the Participant understands includes,
but is not limited to, the following requirements: that all of the iron and steel, manufactured products, and construction
materials used in the Project are to be produced inthe United States (“Build America, Buy America Requirements’)
unless (i) the Participant has requested and obtained a waiver from the cognizant Agency!" pertaining to the Project or
the Project is otherwise covered by a general applicability waiver; o (ii) all of the contributing Agencies have otherwise
advised the Participant in writing that the Build America, Buy America Requirements are not applicable to the Project.

Comply with all record keeping and reporting requirements under all applicable legal authorities, including any reports
required by the funding authority (such as EPA and/or a state), such as performance indicators of program
deliverables, information on costs and project progress. The Participant understands that (i) each contract and
subcontract related to the Project is subject to audit by appropriate federal and state entities and (i) failure to comply
with the applicable legal requirements and this Agreement may result in a default hereunder that results in a
repayment of the assistance agreement in advance of the maturity of the Bonds, termination and/or repayment of
grants, cooperative agreements, direct assistance or other types of financial assistance, andfor other remedial

actions.

"From OMB Guidance M-22- 11: To avoid a need for duplicative waiver requests from entities that receive funding for one infrastructure
project through multiple Federal agencies, the Federal agency confributing the greatest amount of Federal funds for the project should
be considered the “Cognizant Agency for Made in America” and should take responsibility for coordinating with the other Federal
awarding agencies. Such coordination will provide uniform waiver criteria and adjudication processes, minimize duplicative efforts
among Federal agencies, and reduce burdens on recipients. The Cognizant Agency for Made in America shall be responsible for
consulting with the other Federal awarding agencies, publicizing the proposed joint waiver, and submitting the proposed joint waiver for
review to MIAC.
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DEPARTMENT OF THE INTERIOR
Bureau of Reclamation
and
The U.S. Environmental Protection Agency

General Applicability Non-Availability Waiver
Build America, Buy America Product Waiver: AMI Water Meters

1. Summary
Agency: Department of the Interior (DOI/Department)’s Bureau of Reclamation (USBR) and the
U.S. Environmental Protection Agency (EPA)

Final Waiver: The Department is joining the EPA to issue a partial general
applicability/nonavailability waiver of the requirements of section 70914 of the Build America,
Buy America Act included in the Infrastructure Investment and Jobs Act (Pub. L. No. 117-58)
for Advanced Metering Infrastructure (AMI) water meters used in infrastructure projects funded
through USBR and the EPA, while requiring certain components of the water meters to be
manufactured in the United States according to the phased implementation schedule below. This
waiver is in effect for three (3) years from the date of approval. DOI and the EPA are
implementing a phased approach during the waiver period, whereby, for two years from the date
of approval, purchases of AMI meters and all components (the entire “manufactured product™)
are waived. Two (2) years from the date of approval, AMI meter housings shall be domestically
manufactured or produced and excluded from the waiver scope; all other components continue to
be waived through the end of the three-year period. This waiver only applies to products
purchased after the effective date of this waiver and may not be used for products purchased after
the expiration date of the waiver. At the conclusion of the full three-year waiver period, DOI and
the EPA expect AMI water meters to be manufactured in the United States and their total cost of
components to be greater than 55 percent domestically manufactured or produced.

Waiver type: Nonavailability of domestic products
Waiver level: General Applicability, Product level waiver

Waiver justification summary: There are no AMI water meters manufactured in the United States
meeting BABA’s 55 percent total cost of components domestic content requirement.

Length of the waiver: This waiver is in effect for three (3) years from the date of approval. DOI
and the EPA are implementing a phased approach during the waiver period, whereby, for two
years from the date of approval, purchases of AMI meters and all components (the entire
“manufactured product”) are waived. Two (2) years from the date of approval, AMI meter
housings shall be domestically manufactured or produced components and will be excluded from
the waiver scope. This waiver only applies to products purchased after the effective date of this
waiver and may not be used for products purchased after the expiration date of the waiver.

Summary of items covered in the waiver:
e AMI water meters.




NAICS: 334514
PSC: 6632

2. Background

The Buy America Preference set forth in section 70914 of the Build America, Buy America Act
included in the Infrastructure Investment and Jobs Act (Pub. L. No. 117-58), requires all iron,
steel, manufactured products, and construction materials used for infrastructure projects under
Federal financial assistance awards be produced in the United States.

Under section 70914(b), a Federal agency may waive the application of the Buy America
Preference, in any case in which it finds that: applying the domestic content procurement
preference would be inconsistent with the public interest; types of iron, steel, manufactured
products, or construction materials are not produced in the United States in sufficient and
reasonably available quantities or of a satisfactory quality; or the inclusion of iron, steel,
manufactured products, or construction materials produced in the United States will increase the
cost of the overall project by more than 25 percent. All waivers must have a written explanation
for the proposed determination; provide a period of not less than 15 calendar days for public
comment on the waiver; and submit the waiver to the Office of Management and Budget Made
in America Office for review to determine if the waiver is consistent with policy.

3. Description of Covered Items

Manufactured products: AMI water meters collect water usage information. When used as a
fixed network across a community, AMI water meters automatically collect and store
consumption data, aiding in water conservation and water use efficiency, improved water
management, and energy savings. Information provided helps identify high water usage that
could indicate leaks, providing time sensitive leak detection alerts. AMI water meter networks
reduce water demand by enhancing conservation, reduce energy use/operating costs, and reduce
carbon emissions using remote/automated meter reads.

AMI water meters are composed of meter housings, end points/transmitters, printed circuit
boards, meter electronics, batteries, base stations, repeaters and associated equipment. Based on
market research completed within the last two years, some manufacturers source the materials
for the meter housings domestically. A few manufacturers indicated that their meter housings are
100 percent manufactured or produced within the United States. However, the industry
universally sources the end points/transmitters, printed circuit boards, meter electronics, and
batteries internationally. As these components are the most expensive parts of the water meter,
the meter system as a whole does not meet BABA’s 55 percent of total cost of components
domestic content requirement.

Based on the market research described below, there are currently no AMI water meters
manufactured domestically that meet BABA requirements.

4. Waiver Justification

Based on cumulative and collaborative market research efforts, DOI and the EPA are issuing a
three-year waiver split into two phases. In the first phase, a waiver shall be provided for two
years from the date of approval to cover AMI meters and all their components. Two (2) years



from the date of approval, AMI meter housings shall be a domestically manufactured or
produced component, but other AMI water meter components will continue to be waived. At the
conclusion of the three-year waiver period, DOI and the EPA anticipate that AMI water meters
(i.e., bundled with their component parts) will be available as a manufactured product with 55
percent or more of the components domestically manufactured or produced.

This waiver’s purpose is to incentivize production of BABA compliant AMI water meters. Based
on stakeholder feedback, DOI and the EPA have identified that significant challenges prevent
AMI water meters from being BABA compliant. However, with appropriate market signals, AMI
water meters could be BABA compliant by the expiration of the waiver. DOI and the EPA are
seeking this waiver specifically to send the appropriate market signals to the AMI water meter
manufacturing community. DOI and the EPA’s expectation is that AMI water meters be BABA
compliant. This waiver identifies a realistic phased pathway for domestic manufacture of these
products, first by targeting the domestic manufacture of meter housings, with the second phase
for the remaining components of an AMI water meter that are not currently available to be
manufactured or produced within the United States. As an incentive, while this waiver is active,
manufacturers may still receive the benefit of Federal funding by providing products to be used
under Federal awards, with the phased approach rewarding those manufacturers that take
advantage of the waiver period to transition to domestic content.

Anticipated impact if no waiver were issued: DOI's USBR provides annual funding for the
competitive Water and Energy Efficiency Grant (WEEG) program, which regularly funds AMI
water meter projects. As no BABA compliant AMI water meter is available, there is no
alternative but for these projects to be covered by a product or project waiver. In FY23 alone,
USBR’s WEEG program competitively selected water meter grants totaling $43 million Federal
and $90 million non-Federal funding. This $134 million investment is expected to result in an
annual water savings of over 20,000 acre-feet. Based on historical data, the EPA anticipates that
at least 10 percent of all EPA funded water infrastructure projects will purchase and install AMI
water meters. The majority of these will occur through the State Revolving Fund, the Water
Infrastructure Finance and Innovation Act program, and other funding programs. As no BABA
compliant AMI water meter is available, there is no alternative but for these projects to be
covered by a product or project waiver.

In the absence of this waiver, DOI, the EPA, and the Federal grant-making community will miss
an opportunity to clearly articulate expectations for creating a domestically manufactured or
produced market to the AMI water meter manufacturing community. This could have the impact
of slowing the long-term domestic sourcing transition, and curtailing Federal participation in
AMI water meter projects, which would weaken support for communities throughout the West
that are struggling to conserve their declining water supply.

Market Research to Justify Product Non-Availability Waiver: From 2022 through 2024, DOI, the
EPA, and grant recipients conducted market research to assess the availability of domestically
manufactured AMI water meters. As a result of this cumulative market research, there is no
known manufacturer of AMI water meters, that meet BABA’s domestic production
requirements.




All manufacturers responsive to market research inquiries stated that they are in the process of
evaluating the idea of moving manufacturing to the U.S., but have no immediate plans or
timeframes identified. As there are upwards of fifty (50) components to an AMI water meter
system, evaluating the domestic sourcing of the manufactured product as a whole through the
component cost break down is a significant effort. Should key high-cost components of an AMI
water meter be manufactured within the U.S. in the future, this could lead to a domestically
produced manufactured product meeting the 55 percent BABA requirement.

DOI and the EPA considered whether an AMI water meter waiver could target certain
components, such as the internal electronics and end points, rather than the AMI water meter as a
whole. Transmitters, printed circuit boards, meter electronics, batteries, and end points used
within AMI water meters were identified as the components most difficult to source
domestically. Market research feedback has indicated that one component of the AMI meter --
the meter housings -- are manufactured domestically by several manufacturers. However,
BABA-compliant water meter housings are not available immediately in sufficient quantities to
meet demand, nor are they universally compatible. This waiver, through the phased approach,
reflects market research and public comments confirming that water meter housing components
can be manufactured domestically within two years. DOI and the EPA also considered whether
this waiver could be targeted to AMI water meters below a size threshold but found no evidence
to support targeting specific size thresholds.

To gain additional industry feedback on materials used in water infrastructure products, such as
AMI water meters, the EPA published a Request for Information (RFI) Reguest for Information
Regarding Products and Categories of Products Used in Water Infrastructure Programs in the
Federal Register on November 20, 2023, which closed on December 20, 2023, EPA-HQ-OW-
2023-0396-0001). The RFI requested feedback detailing domestic materials sourcing, market
readiness, other product supply considerations, and whether water infrastructure products are
manufactured in the U.S. The EPA and DOI examined the 12 comments that provided feedback
on the domestic availability of water meters.

In general, commentors to the RFI noted that manufacturers need time to assess, design, develop,
and test new lines of domestically produced products consistent with BABA requirements.
Component changes on manufactured goods require re-evaluation periods to reduce major issues
in manufacturing. This includes establishing new domestic production facilities, new BABA
compliant lines of domestic products, and staffing for the new facilities. Commenters also
reported significant concerns with stocking burdens, customer communication issues, and
production capacity issues. Commenters noted that there are significant issues related to the
domestic sourcing of electronics. Commenters note that there is no support to offset the foreign
procurement of the electronics. One commentor shared that they were unlikely to meet the
BABA domestic component sourcing requirements within five years, as the effort requires a
significant time and funding investment.

Given that it is not possible for all future funded AMI water meter projects to source the meter
housings from the few domestic sources, (for the above described compatibility and market lead
times concerns), DOI and the EPA are issuing a time-limited three-year phased waiver, in which
all components of the water meter product are waived in phase one. This initial, two-year phase



of the waiver covers all components of the AMI smart meter to provide an opportunity for
manufacturers to assess the sourcing of their meter housings and transition to a domestic supply
for that component. The second phase of this waiver, which begins two (2) years from the date of
approval, extends waiver coverage to components of the AMI water meter except the meter
housing, for the third of three years, whereby AMI water meter housings will be required to be
domestically manufactured at that time.

DOI and the EPA consider this waiver to provide a significant market signal and time for
manufacturers to analyze current issues and develop strategies to create domestically
manufactured or produced products that are consistent with BABA requirements. This will also
give time to assess, design, develop, and test new lines of the domestic products. Responses to
the EPA’s RFI were generally consistent with the feedback DOI had previously received.

DOTI and the EPA consider this waiver’s incentive-based approach to be appropriate and fair for
both manufacturers that have manufactured or produced some of their AMI water meter
components domestically and those that have not prioritized a domestic supply of components
prior to the enactment of the Infrastructure Investment and Jobs Act, sometimes referred to the
Bipartisan Infrastructure Law. Manufacturers not sourcing their components domestically will
have sufficient and reasonable time to reassess, plan, and implement changes. Manufacturers
currently sourcing some of their products domestically will have sufficient and reasonable time
to source the high-cost components of AMI water meters domestically. While the industry as a
whole manages this transition, DOI and the EPA may continue to fund projects to conserve and
efficiently use water resources through the use of AMI water meters. An analysis will be
required immediately prior to the conclusion of the waiver period to identify how the AMI water
meter industry has shifted in response to changing market conditions.

Expectation for the agency, award recipients, and industry at the conclusion of the waiver:
DOI and the EPA expect to continue to engage in conversations with grant recipients and other
Federal agencies to encourage the AMI water meter manufacturing industry to meet the 55
percent of total cost domestic content requirement for BABA compliance.

DOI and the EPA will review this waiver annually to assess whether it remains necessary. DOI
and the EPA may, based on the results of that review, terminate, or narrow the scope or duration
of this waiver, or take such other action deemed as appropriate.

5. Assessment of Cost Advantage of a Foreign-Sourced Product

Under OMB Memorandum M-24-02, Federal agencies are expected to assess “whether a
significant portion of any cost advantage of a foreign-sourced product is the result of the use of
dumped steel, iron, or manufactured products or the use of injuriously subsidized steel, iron, or
manufactured products” as appropriate before granting a public interest waiver. DOJ and the
EPA’s analysis has concluded that this assessment is not applicable to this waiver as this waiver
is not based on the cost of foreign-sourced products.



6. Summary of Public Comments

The waiver received sixteen (16) public comments over the thirty (30) day publication period
from August 30, 2024 through September 28, 2024. Five (5) municipal water authorities, four 4)
manufacturing entities, three (3) state revolving fund programs, two (2) water infrastructure
associations, one (1) national manufacturing association, and one (1) consulting engineer
submitted comments. None of the comments opposed the waiver, in general. Most comments
included detailed information for consideration, all of which were substantive. While
commenters expressed support for the waiver generally, many raised concerns with aspects of
the waiver including the phasing and overall duration, component specificity, nomenclature, and
scope.

Many commenters requested the waiver duration be extended beyond the three years proposed,
noting that additional time appears necessary to scale up and build production for the potential
demand cited in the proposal. DOI and the EPA considered the comments regarding waiver
duration and determined that the points raised did not warrant extension beyond the proposed
three-year duration. Market research for this waiver identified several domestic manufacturing
entities that have made recent investments in domestic manufacturing, and comments to the
waiver confirm that increasing domestic supply will be available nearing the end of the waiver
period. Extension of the waiver beyond three years may disincentivize potential investment and
expansion of the developing domestic sources. Before the conclusion of the waiver, DOI and the
EPA will re-evaluate the conditions of supply chains for water meters. Should domestic
availability continue to be a concern and the identified domestic manufacturing base is unable to
ramp up production to meet expected demand, the expiring waiver will be re-considered.

Comments also asked for clarification on the timing of the waiver phases, noting that the
language in the proposal caused some confusion about the sequence of the phases whereby some
commenters interpreted the total waiver time period as five years, which was not the intent of the
proposal. This final waiver includes adjusted language to clarify the phases of the waiver, as
follows: The first phase, which is two (2) years in duration, covers AMI meters and all their
components. Two (2) years from the date of approval, AMI meter housings shall be a
domestically manufactured or produced component, but all other components continue to be
waived for the final year of the waiver. The total duration of the waiver is three (3) years.

Several comments expressed concerns with terminology used in the waiver, including references
to water meter "bodies" and "resins," in addition to requesting clarification regarding the
components of a water meter manufactured product. The consensus of comments recommended
changing "bodies" to "housings" to clarify and avoid confusion, a change which is reflected in
the final waiver. Additionally, comments recommended striking "resins" from inclusion in the
components list describing typical water meter products, noting that the resins are typically input
materials that are used to produce components (such as meter housings), and therefore are not
directly incorporated into the final manufactured product. The term "resins" has been removed
from the final waiver. The final waiver does not, however, include any other changes in
reference to the components of a water meter product. DOI and the EPA examined the comments
and while the consensus of comments requests delineation of all known, specific components of
a water meter product, or to refer to the products as "systems," the final waiver is unchanged
from the proposal in this aspect. Several comments noted that the technologies can differ



significantly across brands and models, and that products are evolving rapidly. In order to avoid
confusion and mischaracterization of product types, the final waiver retains the example list of
water meter product components (such as meter housings, end points/transmitters, printed circuit
boards, meter electronics, batteries, base stations, repeaters, and associated equipment), noting
that components can differ depending on the water meter system in use or the needs of specific
projects. DOI and the EPA view this list of components as a reasonable instructive example of
what comprises a water meter manufactured product.

The waiver requested comments regarding the substitutability and compatibility of meter
housings and meters from different manufacturers. Six (6) commenters responded that AMI
water meters from different manufacturers are not compatible without loss of “AMI” features.
One (1) commenter shared that intermingling components would likely void product warranties.
DOI and EPA, therefore, consider it important to provide sufficient time and appropriate phasing
of this waiver to encourage a market-wide domestic sourcing transition.

The waiver requested comments regarding a potential domestic assembly requirement, to which
two (2) commenters responded substantively. One (1) commenter requested expanding the
timeframe of the waiver significantly in order to include a domestic assembly requirement after
four (4) years. Another commenter responded noting that they could presently domestically
assemble a portion of the projected national supply for AMI water meters and could expand that
domestic assembly capability to a larger portion (though far less than half of the total) of the
demand with further investment, but the timing for the expansion was not provided. While DOI
and the EPA appreciate the manufacturing entities' encouraging efforts toward domestic
assembly, and strongly recommend recipients to utilize domestically assembled water meters
when available, comments did not indicate market readiness for domestic assembly across the
industry. The comments did not address or remove concerns that including a domestic assembly
requirement within the three-year waiver period would alleviate existing supply chain issues. In
light of many comments received emphasizing compatibility issues for municipal projects, the
evidence for domestic assembly sourcing to supply the wide range and full projected needs of
recipient projects does not warrant inclusion of an assembly requirement during the waiver
period.

The waiver applies coverage at the point of purchase. Several comments requested that the final
waiver include a change or further clarification to the applicability point for the acquisition of
water meters. DOI and the EPA consider the purchase date stipulation to be a clear signal point
of waiver applicability for manufacturers and a workable definition for recipients and oversight
authorities. Other commenter suggested reference points could create confusion between
manufacturers and recipients, ultimately undermining the waiver intent and potentially inviting
noncompliance through misapplication of the waiver. The EPA has demonstrated success from
past national waivers with the use of purchase date as the waiver applicability point, providing
clarity for manufacturers, financial assistance recipients (including sub-recipients), and
compliance oversight authorities.

Several comments requested expansion of the waiver to include other types of flow meters
beyond AMI water meters. DOI and the EPA are not expanding the waiver to include additional
meter types at this time. Although the comments shared supply chain concerns for additional



meter types, the information available does not provide sufficient detail to support expansion of
the waiver. DOI and the EPA will continue to evaluate supply chains for these products and may
examine future waiver actions based on additional market research or project-specific waiver
requests.

Multiple commenters requested the waiver apply to projects with AMI water meter projects
already underway, noting that supply chain issues identified in the waiver apply to current
activity equally as to future purchases. DOI and the EPA acknowledge that active water meter
projects that have already received federal financial assistance for AMI smart water meters are
not within the scope of this waiver, noting that extension of this waiver for these situations
would “retroactively" apply the waiver, a policy prohibited through M-24-02. If a project has
concerns or uncertainty about the status of their project relative to this waiver, DOI and the EPA
recommend that projects contact the appropriate funding authority to discuss the specifics of
ongoing projects.

For more information on the Buy America Preference, please reference
www.doi.gov/grants/buyamerica or MadeinAmerica.gov and www.epa.gov/cwsrf/build-america-
buy-america-baba.




The EPA hereby issues this general applicability/nonavailability waiver of the requirements of
section 70914 of the Build America, Buy America Act included in the Infrastructure Investment
and Jobs Act (Pub. L. No. 117-58) for AMI water meters used in infrastructure projects.

Mlchael S. Regan Administ#tor
U.S. Environmental Protection Agency
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