Code of Ethics for Members of the Town Council, Planning Board and
Board of Adjustment Of the Town of Apex, North Carolina

WHEREAS, the Constitution of North Carolina, Article I, Section 35, reminds us that a
“frequent recurrence to fundamental principles is absolutely necessary to preserve the blessings of

liberty,” and

WHEREAS, a spirit of honesty and forthrightness is reflected in North Carolina’s state

motto, Esse quam videri, “To be rather than to seem,” and

WHEREAS, Section 160A-86 of the North Carolina General Statutes requires local
governing boards to adopt a code of ethics, and

WHEREAS, as public officials we are charged with upholding the trust of the citizens of

the Town of Apex and with obeying the law.

NOW THEREFORE, in recognition of our blessings and obligations as citizens of the
State of North Carolina and as public officials representing the citizens of the Town of Apex, and
acting pursuant to the requirements of Section 160A-86 of the North Carolina General Statutes,
the Town Council of the Town of Apex does hereby adopt the following General Principles and
Code of Ethics to guide the members of the Town Council, Planning Board and Board of

Adjustment in their lawful decision-making.

GENERAL PRINCIPLES UNDERLYING THE CODE OF ETHICS
» The stability and proper operation of democratic representative government depend upon public
confidence in the integrity of the government and upon responsible exercise of the trust conferred
by the people upon their elected officials.
» Governmental decisions and policy must be made and implemented through proper channels and

processes of the governmental structure.
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COUNCIL

« Council members must be able to act in a manner that maintains their integrity and independence,
yet is responsive to the interests and needs of those they represent.
« Council members must always remain aware that at various times they play different roles:
- As advocates who strive to advance the legitimate needs of Apex’s citizens
- As legislators, who balance the public interest and private rights in considering and
enacting ordinances, orders, and resolutions
- As decision-makers, who arrive at fair and impartial quasi-judicial and administrative
determinations.
« Council members must know how to distinguish among these roles, to determine when each role
is appropriate, and to act accordingly.
 Council members must be aware of their obligation to conform their behavior to standards of
ethical conduct that warrant the trust of their constituents. Each official must find within their own

conscience the touchstone by which to determine what conduct is appropriate.

PLANNING BOARD

* Planning Board members must be able to act in a manner that maintains their integrity and
independence, yet is responsive to the interests and needs of those they represent.
« Planning Board members must always remain aware that at various times they play different
roles:
- As advocative advisers who strive to make recommendations that advance the legitimate
needs of Apex’s citizens
- As advisors on legislative matters who balance the public interest and private rights in
making recommendations on ordinances, orders, and resolutions
- As advisors on decisions who arrive at fair and impartial quasi-judicial and administrative
recommendations.
* Planning Board members must know how to distinguish among these roles, to determine when

each role is appropriate, and to act accordingly.
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* Planning Board members must be aware of their obligation to conform their behavior to standards
of ethical conduct that warrant the trust of their constituents. Each member must find within their
own conscience the touchstone by which to determine what conduct is appropriate.

BOARD OF ADJUSTMENT

* Board of Adjustment members must be able to act in a manner that maintains their integrity and
independence.
* Board of Adjustment members must always remain aware that at various times they play different
roles:
- Primarily as decision-makers who arrive at fair and impartial quasi-judicial
determinations related to variances and appeals.
- As advisors from time to time on legislative matters who balance the public interest and
private rights in considering and recommending ordinances and amendments to
ordinances.
* Board of Adjustment members must know how to distinguish between these roles, to determine
when each role is appropriate, and to act accordingly.
* Board of Adjustment members must be aware of their obligation to conform their behavior to
standards of ethical conduct that warrant the trust of their constituents. Each member must find

within their own conscience the touchstone by which to determine what conduct is appropriate.

CODE OF ETHICS

The purpose of this Code of Ethics is to establish guidelines for ethical standards of conduct for
members of the Town Council, the Planning Board and the Board of Adjustment and to help
determine what conduct is appropriate in particular cases. The term “Members” unless qualified
means members of the Town Council, Planning Board and the Board of Adjustment. This Code

of Ethics should not be considered a substitute for the law or for a Member’s best judgment.

Section 1.a. Members should obey all laws applicable to their official actions as
members of the Council, Planning Board or Board of Adjustment. Members should be
guided by the spirit as well as the letter of the law in whatever they do. At the same time,

with respect to policy matters, members should feel free to assert policy positions and
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opinions without fear of reprisal from fellow Members or citizens. To declare that a
Member is behaving unethically because one disagrees with that Member on a question of
policy (and not because of the Member’s behavior) is unfair, dishonest, irresponsible, and
itself unethical. (Please note that decisions on such things as special use permits, appeals

and variances are not policy determinations, but are quasi-judicial in nature.)

Section 1.b. Members should endeavor to keep up to date, through the council’s attorney and
other sources, about new or ongoing legal or ethical issues they may face in their official positions.
This educational function is in addition to the day-to-day legal advice the Council, Planning Board
and Board of Adjustment may receive concerning specific situations that arise. For the
convenience of Members, attached hereto as Appendix A are some of the statutes that impact on
the performance of their duties.

Section 1.c. Members should endeavor to keep up to date through the council’s attorney and
other sources, about the most pertinent constitutional, statutory, and other legal requirements with
which they must be familiar to meet their legal responsibilities.

Section 2. Members should act with integrity and independence from improper influence as
they exercise the duties of their offices. Characteristics and behaviors consistent with this standard
include the following:

« Adhering firmly to a code of sound values

« Behaving consistently and with respect toward everyone with whom they interact

* Exhibiting trustworthiness

» Living as if they are on duty as elected or appointed officials regardless of where they are or what
they are doing

» Using their best independent judgment to pursue the common good as they see it, presenting their
opinions to all in a reasonable, forthright, consistent manner

» Remaining incorruptible, self-governing, and unaffected by improper influence while at the same

time being able to consider the opinions and ideas of others
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* Disclosing contacts and information about issues that they receive outside of public meetings and
refraining from seeking or receiving information about quasi-judicial matters outside of the quasi-
judicial proceedings themselves

* Treating other Members and the public with respect and honoring the opinions of others even
when the Members disagree with those opinions

* Not reaching conclusions on issues until all sides have been heard

» Showing respect for their offices and not behaving in ways that reflect badly on those offices

* Recognizing that they are part of a larger group and acting accordingly

* Recognizing that individual Members are not generally allowed to act on behalf of their public
bodies but may only do so if the public body specifically authorizes it and such action is permitted

by law and that the public bodies must take official action as a body

Section 3.a.  Members should avoid impropriety in the exercise of their official duties. Their
official actions should be above reproach. Although opinions may vary about what behavior is
inappropriate, this Code of Ethics will consider impropriety in terms of whether a reasonable
person who is aware of all of the relevant facts and circumstances surrounding the Member’s action

would conclude that the action was inappropriate.

Section 3.b. If a Member believes that their actions, while legal and ethical, may be
misunderstood, the Member should seek the advice of the council’s attorney and should consider
publicly disclosing the facts of the situation and the steps taken to resolve it (such as consulting

with the attorney).

Section 4. Members should faithfully perform the duties of their offices. They should act as
the especially responsible citizens whom others can trust and respect. They should set a good
example for others in the community, keeping in mind that trust and respect must continually be
earned. Members should faithfully attend and prepare for meetings. They should carefully analyze
all credible information properly submitted to them, mindful of the need not to engage in
communications outside the meeting in quasi-judicial matters. They should demand full

accountability from those over whom their public body has authority. Members should be willing
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to bear their fair share of their public body’s workload. To the extent appropriate, they should be

willing to put their public body’s interests ahead of their own.

Section 5. Members should conduct the affairs of the Council, Planning Board and Board of
Adjustment in an open and public manner. They should comply with all applicable laws governing
open meetings and public records, recognizing that doing so is an important way to be worthy of
the public’s trust. They should remember when they meet that they are conducting the public’s
business. They should also remember that local government records belong to the public and not
to Members or Town employees. In order to ensure strict compliance with the laws concerning
openness, Members should make clear that an environment of transparency and candor is to be
maintained at all times in the governmental unit. They should prohibit unjustified delay in fulfilling
public records requests. They should take deliberate steps to make certain that any closed sessions
held by the Council, the Planning Board and the Board of Adjustment are lawfully conducted and

that such sessions do not stray from the purposes for which they are called.
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APPENDIX A

STATUTES GOVERNING VOTING BY MUNICIPAL GOVERNING BOARD
MEMBERS

§ 160A-75. Voting.

No member shall be excused from voting except upon matters involving the consideration of the
member's own financial interest or official conduct or on matters on which the member is
prohibited from voting under G.S. 14-234, 160A-381(d), or 160A-388(el). In all other cases, a
failure to vote by a member who is physically present in the council chamber, or who has
withdrawn without being excused by a majority vote of the remaining members present, shall be
recorded as an affirmative vote. The question of the compensation and allowances of members of
the council is not a matter involving a member's own financial interest or official conduct.

An affirmative vote equal to a majority of all the members of the council not excused from
voting on the question in issue, including the mayor's vote in case of an equal division, shall be
required to adopt an ordinance, take any action having the effect of an ordinance, authorize or
commit the expenditure of public funds, or make, ratify, or authorize any contract on behalf of
the city. In addition, no ordinance nor any action having the effect of any ordinance may be
finally adopted on the date on which it is introduced except by an affirmative vote equal to or
greater than two thirds of all the actual membership of the council, excluding vacant seats and
not including the mayor unless the mayor has the right to vote on all questions before the
council. For purposes of this section, an ordinance shall be deemed to have been introduced on
the date the subject matter is first voted on by the council.

8 160D-109. Conflicts of Interest.

@ Governing Board. - A governing board member shall not vote on any legislative decision
regarding a development regulation adopted pursuant to this Chapter where the outcome of the
matter being considered is reasonably likely to have a direct, substantial, and readily identifiable
financial impact on the member. A governing board member shall not vote on any zoning
amendment if the landowner of the property subject to a rezoning petition or the applicant for a
text amendment is a person with whom the member has a close familial, business, or other
associational relationship.

(b) Appointed Boards. - Members of appointed boards shall not vote on any advisory or
legislative decision regarding a development regulation adopted pursuant to this Chapter where
the outcome of the matter being considered is reasonably likely to have a direct, substantial, and
readily identifiable financial impact on the member. An appointed board member shall not vote
on any zoning amendment if the landowner of the property subject to a rezoning petition or the
applicant for a text amendment is a person with whom the member has a close familial, business,
or other associational relationship.

(d)  Quasi-Judicial Decisions. - A member of any board exercising quasi-judicial functions
pursuant to this Chapter shall not participate in or vote on any quasi-judicial matter in a manner
that would violate affected persons' constitutional rights to an impartial decision maker.
Impermissible violations of due process include, but are not limited to, a member having a fixed
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opinion prior to hearing the matter that is not susceptible to change, undisclosed ex parte
communications, a close familial, business, or other associational relationship with an affected
person, or a financial interest in the outcome of the matter.

(e) Resolution of Objection. - If an objection is raised to a board member's participation at or
prior to the hearing or vote on a particular matter and that member does not recuse himself or
herself, the remaining members of the board shall by majority vote rule on the objection.

M Familial Relationship. - For purposes of this section, a "close familial relationship™ means
a spouse, parent, child, brother, sister, grandparent, or grandchild. The term includes the step,
half, and in-law relationships.
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ETHICS STATUTES RELATING TO LOCAL GOVERNMENTS

8§ 14-230. Willfully failing to discharge duties.

If any clerk of any court of record, sheriff , magistrate, school board member, county
commissioner, county surveyor, coroner, treasurer, or official of any of the State institutions,
or of any county, city or town, shall willfully omit, neglect or refuse to discharge any of the
duties of his office, for default whereof it is not elsewhere provided that he shall be indicted, he
shall be guilty of a Class 1 misdemeanor. If it shall be proved that such officer, after his
qualification, willfully and corruptly omitted, neglected or refused to discharge

any of the duties of his office, or willfully and corruptly violated his oath of office according
to the true intent and meaning thereof, such officer shall be guilty of misbehavior in

office, and shall be punished by removal therefrom under the sentence of the court as a

part of the punishment for the offense.

8§ 14-234. Public officers or employees benefiting from public contracts; exceptions.
(a)
(1) No public officer or employee who is involved in making or
administering a contract on behalf of a public agency may derive a direct
benefit from the contract except as provided in this section, or as
otherwise allowed by law.
(2) A public officer or employee who will derive a direct benefit from a
contract with the public agency he or she serves, but who is not involved
in making or administering the contract, shall not attempt to influence any
other person who is involved in making or administering the contract.
(3) No public officer or employee may solicit or receive any gift, reward,
or promise of reward in exchange for recommending, influencing, or
attempting to influence the award of a contract by the public agency he or
she serves.
(al) For purposes of this section:

(1) As used in this section, the term "public officer” means an individual
who is elected or appointed to serve or represent a public agency, other
than an employee or independent contractor of a public agency.
(2) A public officer or employee is involved in administering a contract if
he or she oversees the performance of the contract or has authority to
make decisions regarding the contract or to interpret the contract.
(3) A public officer or employee is involved in making a contract if he or
she participates in the development of specifications or terms or in the
preparation or award of the contract. A public officer is also involved in
making a contract if the board, commission, or other body of which he or
she is a member takes action on the contract, whether or not the public
officer actually participates in that action, unless the contract is approved
under an exception to this section under which the public officer is
allowed to benefit and is prohibited from voting.
(4) A public officer or employee derives a direct benefit from a contract
if the person or his or her spouse: (i) has more than a ten percent (10%)
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ownership or other interest in an entity that is a party to the contract; (ii)
derives any income or commission directly from the contract; or (iii)
acquires property under the contract.
(5) A public officer or employee is not involved in making or
administering a contract solely because of the performance of ministerial
duties related to the contract.

(b) Subdivision (a)(1) of this section does not apply to any of the following:
(1) Any contract between a public agency and a bank, banking
institution, savings and loan association, or with a public utility regulated
under the provisions of Chapter 62 of the General Statutes.
(2) Aninterest in property conveyed by an officer or employee of a
public agency under a judgment, including a consent judgment, entered by
a superior court judge in a condemnation proceeding initiated by the
public agency.
(3) Any employment relationship between a public agency and the spouse
of a public officer of the agency.
(4) Remuneration from a public agency for services, facilities, or supplies
furnished directly to needy individuals by a public officer or employee of
the agency under any program of direct public assistance being rendered
under the laws of this State or the United States to needy persons
administered in whole or in part by the agency if: (i) the programs of
public assistance to needy persons are open to general participation on a
nondiscriminatory basis to the practitioners of any given profession,
professions or occupation; (ii) neither the agency nor any of its employees
or agents, have control over who, among licensed or qualified providers,
shall be selected by the beneficiaries of the assistance; (iii) the
remuneration for the services, facilities or supplies are in the same amount
as would be paid to any other provider; and (iv) although the public officer
or employee may participate in making determinations of eligibility of
needy persons to receive the assistance, he or she takes no part in
approving his or her own bill or claim for remuneration.

(b1) No public officer who will derive a direct benefit from a contract entered
into under subsection (b) of this section may deliberate or vote on the contract or
attempt to influence any other person who is involved in making or administering
the contract.

(c) through (d) Repealed by Session Laws 2001 409, s. 1, effective July 1, 2002.
(d1) Subdivision (a)(1) of this section does not apply to (i) any elected official or
person appointed to fill an elective office of a village, town, or city having a
population of no more than 15,000 according to the most recent official federal
census, (ii) any elected official or person appointed to fill an elective office of a
county within which there is located no village, town, or city with a population of
more than 15,000 according to the most recent official federal census, (iii) any
elected official or person appointed to fill an elective office on a city board of
education in a city having a population of no more than 15,000 according to the
most recent official federal census, (iv) any elected official or person appointed to
fill an elective office as a member of a county board of education in a county
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within which there is located no village, town or city with a population of more
than 15,000 according to the most recent official federal census, (v) any
physician, pharmacist, dentist, optometrist, veterinarian, or nurse appointed to a
county social services board, local health board, or area mental health,
developmental disabilities, and substance abuse board serving one or more
counties within which there is located no village, town, or city with a population
of more than 15,000 according to the most recent official federal census, and (vi)
any member of the board of directors of a public hospital if all of the following
apply:
(1) The undertaking or contract or series of undertakings or contracts
between the village, town, city, county, county social services board,
county or city board of education, local health board or area mental health,
developmental disabilities, and substance abuse board, or public hospital
and one of its officials is approved by specific resolution of the governing
body adopted in an open and public meeting, and recorded in its minutes
and the amount does not exceed twenty thousand dollars ($20,000) for
medically related services and forty thousand dollars ($40,000) for other
goods or services within a 12 month period.
(2) The official entering into the contract with the unit or agency does not
participate in any way or vote.
(3) The total annual amount of contracts with each official shall be
specifically noted in the audited annual financial statement of the village,
town, city, or county.
(4) The governing board of any village, town, city, county, county social
services board, county or city board of education, local health board, area
mental health, developmental disabilities, and substance abuse board, or
public hospital which contracts with any of the officials of their
governmental unit shall post in a conspicuous place in its village, town, or
city hall, or courthouse, as the case may be, a list of all such officials with
whom such contracts have been made, briefly describing the subject
matter of the undertakings or contracts and showing their total amounts;
this list shall cover the preceding 12 months and shall be brought up to
date at least quarterly.
(d2) Subsection (d1) of this section does not apply to contracts that are subject to
Article 8 of Chapter 143 of the General Statutes, Public Building Contracts.
(d3) Subsection (a) of this section does not apply to an application for or the
receipt of a grant under the Agriculture Cost Share Program for Nonpoint Source
Pollution Control created pursuant to Part 9 of Article 21 of Chapter 143 of the
General Statutes or the Community Conservation Assistance Program created
pursuant to Part 11 of Article 21 of Chapter 143 of the General Statutes by a
member of the Soil and Water Conservation Commission if the requirements of
G.S. 139 4(e) are met, and does not apply to a district supervisor of a soil and
water conservation district if the requirements of G.S. 139 8(b) are met.
(d4) Subsection (a) of this section does not apply to an application for, or the
receipt of a grant or other financial assistance from, the Tobacco Trust Fund
created under Article 75 of Chapter 143 of the General Statutes by a member of
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the Tobacco Trust Fund Commission or an entity in which a member of the
Commission has an interest provided that the requirements of G.S. 143 717(h) are
met.
(d5) This section does not apply to a public hospital subject to G.S. 131E 14.2 or
a public hospital authority subject to G.S. 131E 21.
(e) Anyone violating this section shall be guilty of a Class 1 misdemeanor.
(f) A contract entered into in violation of this section is void. A contract that is
void under this section may continue in effect until an alternative can be arranged
when: (i) immediate termination would result in harm to the public health or
welfare, and (ii) the continuation is approved as provided in this subsection. A
public agency that is a party to the contract may request approval to continue
contracts under this subsection as follows:
(1) Local governments, as defined in G.S. 159 7(15), public authorities,
as defined in G.S. 159 7(10), local school administrative units, and
community colleges may request approval from the chair of the Local
Government Commission.
(2) All other public agencies may request approval from the State
Director of the BudgetApproval of continuation of contracts under this
subsection shall be given for the minimum period necessary to protect the
public health or welfare.

14-234.1. Misuse of confidential information.
(@) It is unlawful for any officer or employee of the State or an officer or an
employee of any of its political subdivisions, in contemplation of official action
by himself or by a governmental unit with which he is associated, or in reliance
on information which was made known to him in his official capacity and which
has not been made public, to commit any of the following acts:
(1) Acquire a pecuniary interest in any property, transaction, or
enterprise or gain any pecuniary benefit which may be affected by such
information or official action; or
(2) Intentionally aid another to do any of the above acts.

(b) Violation of this section is a Class 1 misdemeanor.

8§ 133-32. Gifts and favors regulated.
(@) It shall be unlawful for any contractor, subcontractor, or supplier who:
(1) Has a contract with a governmental agency; or
(2) Has performed under such a contract within the past year; or
(3) Anticipates bidding on such a contract in the future
to make gifts or to give favors to any officer or employee of a
governmental agency who is charged with the duty of:
(1) Preparing plans, specifications, or estimates for public contract; or
(2) Awarding or administering public contracts; or
(3) Inspecting or supervising construction.
It shall also be unlawful for any officer or employee of a governmental
agency who is charged with the duty of:
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(1) Preparing plans, specifications, or estimates for public contracts; or

(2) Awarding or administering public contracts; or

(3) Inspecting or supervising construction

willfully to receive or accept any such gift or favor.
(b) A violation of subsection (a) shall be a Class 1 misdemeanor.
(c) Gifts or favors made unlawful by this section shall not be allowed as a
deduction for North Carolina tax purposes by any contractor, subcontractor or
supplier or officers or employees thereof.
(d) This section is not intended to prevent a gift a public servant would be
permitted to accept under G.S. 138A 32, or the gift and receipt of honorariums for
participating in meetings, advertising items or souvenirs of nominal value, or
meals furnished at banquets. This section is not intended to prevent any
contractor, subcontractor, or supplier from making donations to professional
organizations to defray meeting expenses where governmental employees are
members of such professional organizations, nor is it intended to prevent
governmental employees who are members of professional organizations from
participation in all scheduled meeting functions available to all members of the
professional organization attending the meeting. This section is also not intended
to prohibit customary gifts or favors between employees or officers and their
friends and relatives or the friends and relatives of their spouses, minor children,
or members of their household where it is clear that it is that relationship rather
than the business of the individual concerned which is the motivating factor for
the gift or favor. However, all such gifts knowingly made or received are required
to be reported by the donee to the agency head if the gifts are made by a
contractor, subcontractor, or supplier doing business directly or indirectly with the
governmental agency employing the recipient of such a gift.
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