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CONSTRUCTION SERVICES AGREEMENT 
BY AND BETWEEN THE CITY OF ANGELS 

AND R SUTTON ENTERPRISES LLC 
 

Project No. WWCS-1 
 

Vallecito Road Sewer Replacement Project 
 

THIS CONSTRUCTION SERVICES AGREEMENT (the “Agreement”) is entered 
into by and between the CITY OF ANGELS, a California municipal corporation (“City”), and 
R SUTTON ENTERPRISES LLC, a California corporation (“Contractor”), on this ____ day of 
October, 2025, (the “Effective Date”). City and Contractor may be collectively referred to herein as 
the “Parties” or individually as “Party.” There are no other parties to this Agreement. 
 

RECITALS 
 

City seeks a duly qualified and licensed construction firm experienced in the construction of 
water distribution improvement projects for the performance of the Vallecito Road Sewer 
Replacement Project (the “Project”).  

 
A. The Project involves the expenditure of funds in excess of $5,000 and constitutes a 

“public project” pursuant to Public Contract Code section 20161.  
 
B. Contractor has made a proposal to City to provide construction services, a copy of 

which is attached and incorporated hereto as Exhibit A (the “Services”). Contractor’s bid or proposal 
encompasses all work and including labor, supervision, materials, equipment, and operations necessary 
and required to complete the Project in accordance with the Contract Documents and at the prices 
stated. 

 
C. Contractor represents that it is a licensed contractor pursuant to section 7000 et seq. 

of the Business and Professions Code in the relevant classification(s) which it shall maintain for the 
duration of the Agreement, and that it is competent, knowledgeable, and has the specialized skills 
required to complete the Project. 

 
D. Contractor further represents that it has examined and is familiar with all the Contract 

Documents and that it has satisfied itself as to the nature and location of all work to be performed, 
the general local conditions to be encountered in the performance of any work, including soil and 
hard rock material conditions, and all other matters which can in any way affect the performance of 
the Project or the cost thereof.  

 
E. City has determined it is necessary and desirable to employ the services of Contractor 

to perform construction work on the Project in accordance with the Contract Documents and the 
terms of this Agreement. 

 
F. City has taken appropriate proceedings to authorize construction of the Project and 

execution of this contract pursuant to Public Contract Code section 20160 et seq.; specifically, on 
October 7, 2025, at a duly noticed meeting of the City Council of the City of Angels Camp, this 
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contract for the construction of the improvements hereinafter described was awarded to Contractor 
as the lowest responsive and responsible bidder for said improvements. 

 
G. The Parties desire to enter into this Agreement for the purpose of setting forth the 

terms and conditions upon which Contractor shall complete the Project. 
 
NOW, in consideration of the promises and covenants set forth below, the Parties agree as 

follows: 
 

AGREEMENT 
 

1. Contract Documents:  This Agreement, together with the following documents, are 
collectively referred to herein as the “Contract Documents”: 
 

i. Notice to Bidders, Request for Proposal and Instructions to Bidders and 
addenda; 

ii. Contractor’s Bid or Proposal accepted by City and related documents and 
addenda; 

iii. Contract Documents and Technical Specifications of the City of Angels for the 
Vallecito Road Sewer Replacement Project; 

iv. Plans and detailed drawings prepared for this Project and approved by City 
(“Project Plans”); 

v. All bonds and insurance required by the Contract Documents; 
vi. Any and all supplemental written agreements or “change orders” amending, 

decreasing, or extending the work contemplated or which may be required to 
complete the work in a substantial and acceptable manner; and 

vii. The current edition of the City of Angels Camp Standard Specifications and 
Drawings. 

 
All of the Contract Documents are intended to incorporate the terms of the others so that any work 
called for in one and not mentioned in the other, or vice versa, is to be executed the same as if 
mentioned in all said documents. The documents comprising the complete contract will hereinafter 
be referred to as the “Contract.” In case of any dispute regarding the terms of the Contract, the 
decision of the City Engineer shall be final. 
 

2. Term.  The Contract shall be effective as of the Effective Date first stated above. Contractor 
shall not commence work on the Project until it has been given notice by City (“Notice to Proceed”). 
The Contract shall terminate one (1) year after City accepts Contractor’s performance of the Services 
by recording a Notice of Completion with the County of Calaveras Clerk Recorder (the “Term”), 
unless the Parties mutually agree in writing to terminate the Contract earlier or extend the Term in an 
agreed writing executed by both Parties. 
 

3. Scope of Work.   
 

(a) Services.  Contractor shall perform the Services described in Exhibit A, subject to all 
terms and conditions in the Contract. Contractor shall not receive additional compensation for the 
performance of any Services not described therein. 
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(b) Modification.  City, at any time, by written order, may make changes within the general 
scope of the work under this Agreement or issue additional instructions, require additional work or 
direct deletion of work. Contractor shall not proceed with any change involving an increase or decrease 
in the Contract Price, as defined in Section 4 of this Agreement, without prior written authorization 
from City. Contractor shall not be entitled to compensation for the performance of any such 
unauthorized work. Contractor further waives any and all right or remedy by way of restitution or 
quantum meruit for any and all extra or changed work performed without express and prior written 
authorization of City. Notwithstanding the foregoing, Contractor shall promptly commence and 
diligently complete any change to the work subject to City's written authorization issued pursuant to 
this Section; Contractor shall not be relieved or excused from its prompt commencement of diligent 
completion of any change subject to City's written authorization by virtue of the absence or inability 
of Contractor and City to agree upon the extent of any adjustment to the completion schedule or 
Contract Price on account of such change. The issuance of a change order pursuant to this Section 3 
in connection with any change authorized by City shall not be deemed a condition precedent to 
Contractor's obligation to promptly commence and diligently complete any such change authorized 
by City hereunder. City's right to make changes shall not invalidate the Contract nor relieve Contractor 
of any liability or other obligations under the Contract. Any requirement of notice of changes in the 
scope of work to Contractor’s surety shall be the responsibility of Contractor. 
 

(c) Specific Materials & Performance of Work.  Contractor shall furnish all tools, equipment, 
facilities, labor, and materials necessary to perform and complete, in good workmanlike manner, the 
work of general construction as called for, and in the manner designated in, and in strict conformity 
with, the plans and specifications for said work entitled, “City of Angels Vallecito Road Sewer 
Replacement Project – WWCS-1.” The equipment, apparatus, facilities, labor, and materials shall be 
furnished, and said work performed and completed as required by the Contract under the direction 
and supervision, and subject to the approval, of the City Engineer of or City Engineer’s designated 
agent. Contractor is responsible for researching and complying with all local codes, agencies, and 
jurisdictions that regulate and govern the work. Contractor shall set up, identify, coordinate, provide 
safe access, and obtain all inspections for its work, as required by any authorized agency or applicable 
code, prior to covering up work. Contractor shall protect existing facilities and personal property.  

 

(d) Exhibits.  All “Exhibits” referred to below or attached hereto are, by this reference, 
incorporated into the Contract.   

 
 Exhibit Designation Exhibit Title 
1. Exhibit A  Contract Documents 
2. Exhibit B  Payment by Force Account 
3. Exhibit C  Workers’ Compensation Insurance Certification 
4. Exhibit D  Performance Bond 
5. Exhibit E  Payment Bond 

 

4. Contract Price.  City shall pay, and Contractor shall accept in full payment for the work set 
forth above in Section 3, Scope of Work, an amount not to exceed One Million Three Hundred 
Eighty-two Thousand Four Hundred Seventy-five) ($1,382,475.00) (the “Contract Price”). Said 
amount shall be paid pursuant to Section 8 of this Agreement. The Contract Price may only be 
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changed by a contract change order. The value of any work covered by a contract change order for an 
adjustment in the Contract Price will be determined in the sole discretion of City as follows: 
 

(a) If the work performed is on the basis of unit prices contained in the Contract 
Documents, the change order will be determined in accordance with the provisions in Section 4-1.05, 
“Changes and Extra Work”, of the Caltrans Standard Specifications, as applicable; or 
 

(b) If the work performed is not included on the engineer’s estimate associated with a unit 
price, the change order will be by a mutually agreed lump sum; or 

 
(c) If the change order is not determined as described above in either subdivision (a) or 

(b), the change order will be determined on the basis of force account in accordance with the 
provisions set forth in Exhibit B, “Payment by Force Account,” attached hereto and incorporated 
herein by reference. 
 

5. Time for Performance.  The time fixed for the commencement of work under the Contract 
is within ten (10) working days after the Notice to Proceed has been issued. The work on this project, 
including all punch list items, shall be completed on or before the expiration of one-hundred and 
eighty (180) working days (the “Completion Date”) beginning on the first day of work or no later than 
the tenth day after the Notice to Proceed has been issued. 
 

(a) Right of City to Increase Working Days:  If Contractor fails to complete the Services by the 
Completion Date, the City Engineer shall have the right to increase the number of working days in 
the amount the City Engineer may determine will best serve the interests of City, and if the City 
Engineer desires to increase said number of working days, the City Engineer shall have the further 
right to charge Contractor and deduct from the final payment for the work the actual cost of 
engineering, inspection, superintendence, and other overhead expenses which are directly chargeable 
to Contractor, and which accrue during the period of such extension, except that the cost of the final 
service and preparation of the final estimates shall not be included in such charges. No extension of 
time for completion of Services under the Contract shall be considered unless requested by Contractor 
at least twenty (20) calendar days prior to the Completion Date, in writing, to the City Engineer.   
 
The Completion Date may only be changed by a contract change order. The value of any work 
covered by a contract change order for an adjustment in the Completion Date will be determined as 
follows: 

 
i. Additional working days will be awarded where the amount of time is mutually 

agreed upon by Contractor and the City Engineer; or 
 

ii. Additional working days will be awarded where Contractor is prevented from 
completing any part of the work identified on the critical path and: 

 
1. where the delay is caused by acts of public enemy, fire, floods, tsunamis, 

earthquakes, epidemics, quarantine restrictions, strikes, labor disputes, 
shortage of materials and freight embargos, provided that Contractor shall 
notify Engineer in writing of the causes of delay within fifteen (15) days from 
the beginning of that delay; or 
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2. where the delay is caused by actions beyond the control of Contractor; or 
 
3. where the delay is caused by actions or failure to act by the City Engineer. 

 
Contractor shall not be entitled to an adjustment in the Completion Date for delays within the 
control of Contractor. Delays resulting from and within the control of a subcontractor or supplier of 
Contractor shall be deemed to be delays within the control of Contractor. 
 

(b) Excusable Delays.  Contractor shall not be in breach of the Contract in the event that 
performance of Services is temporarily interrupted or discontinued due to a “Force Majeure” event 
which is defined as: riots, wars, sabotage, civil disturbances, insurrections, pandemic, epidemic, or 
explosions; natural disasters, such as floods, earthquakes, landslides, and fires; strikes, lockouts, and 
other labor disturbances; or other catastrophic events, which are beyond the reasonable control of 
Contractor. Force Majeure does not include Contractor’s financial inability to perform, Contractor’s 
failure to obtain any necessary permits or licenses from other governmental agencies, or Contractor’s 
failure to obtain the right to use the facilities of any public utility where such failure is due solely to 
the acts or omissions of Contractor. If Contractor’s performance of the Services is delayed by an 
excusable delay, the Completion Date shall be extended for such reasonable time as determined by 
the City Engineer. Extensions in time must be requested by Contractor within fifteen (15) calendar 
days of the excusable delay in order to receive consideration. 

 
(c) Emergency - Additional Time for Performance - Procurement of Materials.  If, because of war or 

other declared national emergency, the federal or state government restricts, regulates, or controls the 
procurement and allocation of labor or materials, or both, and if solely because of said restrictions, 
regulations or controls, Contractor is, through no fault of Contractor, unable to perform the Services, 
or the work is thereby suspended or delayed, any of the following steps may be taken: 
 

i. City may, pursuant to resolution of the City Council, grant Contractor additional 
time for the performance of the Contract, sufficient to compensate in time, for 
delay or suspension. 

 
To qualify for such extension in time, Contractor within ten (10) days of 
Contractor's discovering such inability to perform, shall notify the City Engineer 
in writing thereof, and give specific reasons therefore; the City Engineer shall 
thereupon have sixty (60) days within which to procure such needed materials or 
labor as is specified in this agreement, or permit substitution, or provide for 
changes in the work in accordance with subdivision (b) of this Section. 

 
Substituted materials, or changes in the work, or both, shall be ordered in writing 
by the City Engineer, and the concurrence of the City Council shall not be 
necessary. All reasonable expenses of such procurement incurred by the City 
Engineer shall be defrayed by the Contractor; or 

 
ii. If such materials or labor cannot be procured through legitimate channels within 

sixty (60) days after the filing of the aforesaid notice, either Party may, upon thirty 
(30) days' written notice to the other, terminate this agreement. In such event, 
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Contractor shall be compensated for all work executed upon a unit basis in 
proportion to the amount of the work completed, or upon a cost-plus-ten-percent 
(10%) basis, whichever is the lesser. Materials on the ground, in process of 
fabrication or in route upon the date of notice of termination specially ordered for 
the Project and which cannot be utilized by Contractor, shall be compensated for 
by City at cost, including freight, provided Contractor shall take all steps possible 
to minimize this obligation; or 

 
iii. The City Council, by resolution, may suspend the Contract until the cause of 

inability to perform is removed for a period of not to exceed sixty (60) days. 
 

If the Contract is not canceled, and the inability of Contractor to perform 
continues without fault on Contractor's part, beyond the time during which the 
Contract may have been suspended, as herein above provided, the City Council 
may further suspend the Contract, or either Party hereto may, without incurring 
any liability, elect to declare the Contract terminated upon the ground of 
impossibility of performance. In the event City declares this agreement 
terminated, such declaration shall be authorized by the City Council by 
resolution, and Contractor shall be notified in writing thereof within five (5) days 
after the adoption of such resolution. Upon such termination, Contractor shall 
be entitled to proportionate compensation at the Contract Price for such portion 
of the Contract as may have been performed; or 

 
iv. City may terminate the Contract, in which case Contractor shall be entitled to 

proportionate compensation at the agreed rate for such portion of the Contract as 
may have been performed. Such termination shall be authorized by resolution of 
the City Council. Notice thereof shall be forthwith given in writing to Contractor, 
and the Contract shall be terminated upon receipt by Contractor of such notice. 

 
In the event of the termination provided in this sub-paragraph (iv), none of the 
covenants, conditions or provisions hereof shall apply to the Services not 
performed, and City shall be liable to Contractor for the proportionate 
compensation last herein mentioned. 

 
(d) Delay Damages.  In the event Contractor, for any reason, fails to perform the Services 

to the satisfaction of the City Engineer by the Completion Date, City may, in accordance with Section 
7203 of the Public Contract Code, in lieu of any other of its rights authorized by Section 6 of this 
agreement, deduct from payments or credits due Contractor after such breach a sum equal to One 
Thousand Dollars ($1,000.00) for each calendar day beyond the Completion Date. This deduction 
shall not be considered a penalty but shall be considered as delay damages. The aforementioned rate 
of deduction is an amount agreed to by the Parties as reasonably representing additional construction 
engineering costs incurred by City if Contractor fails to complete the Services by the Completion Date. 
However, any deduction assessed as delay damages shall not relieve Contractor from liability for any 
damages or costs resulting from delays to other contractors on the project or other projects caused by 
a failure of the assessed Contractor to complete the Services by the Completion Date. Due account 
shall be taken of any time extensions granted to Contractor by City. Permitting Contractor to continue 
work beyond the Completion Date shall not operate as a waiver on the part of City of any of its rights 
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under the Contract nor shall it relieve Contractor from liability for any damages or costs resulting 
from delays to other contractors on the project or other projects caused by a failure of the assessed 
Contractor to complete the Services by the Completion Date. 
 

6. Termination. 
 

(a) Option of City to Terminate Contract for Failure to Complete Services.  If a Party should fail to 
perform any of its obligations hereunder within the time and in the manner herein provided, or 
otherwise violates any of the terms of the Contract (the “Defaulting Party”), the other Party shall give 
notice to the Defaulting Party and allow the Defaulting Party ten (10) days to correct such deficiency. 
If the Defaulting Party does not correct such deficiency, the other Party may immediately terminate 
the Contract by giving written notice of such termination, stating the reason for such termination. In 
such event, Contractor shall be entitled to receive payment for all Services satisfactorily rendered until 
such termination, provided, however, there shall be deducted from such amount the amount of 
damage, if any, sustained by virtue of any breach of the Contract by Contractor, including Delay 
Damages. If payment under the Contract is based upon a lump sum in total or by individual task, 
payment for Services satisfactorily rendered shall be an amount which bears the same ratio to the total 
fees specified in this Agreement as the Services satisfactorily rendered hereunder by Contractor to the 
total services otherwise required to be performed for such total fee, provided, however, that there 
shall be deducted from such amount the amount of damage, if any, sustained by City by virtue of any 
breach of the Contract by Contractor. Upon termination, Contractor shall deliver copies of all Work 
Product, as defined in Section 19 of this Agreement, to City. If City terminates the Contract before 
Contractor commences any Services hereunder, City shall not be obligated to make any payment to 
Contractor. 
 

(b) Termination for Convenience. City may at any time for any reason, with or without cause, 
suspend or terminate the Contract, or any portion hereof, by serving Contractor at least thirty (30) 
days prior written notice. Upon receipt of such notice, Contractor shall immediately cease all work 
under the Contract, unless the notice provides otherwise. If the City suspends or terminates a 
portion of the Contract such suspension or termination shall not make void or invalidate the 
remainder of the Contract. In the event the Contract is terminated pursuant to this section, 
Contractor shall be entitled to receive payment for all Services satisfactorily rendered until such 
termination and of value to the City, provided, however, there shall be deducted from such amount 
the amount of damage, if any, sustained by virtue of any breach of the Contract by Contractor, 
including Delay Damages. If payment under the Contract is based upon a lump sum in total or by 
individual task, payment for Services satisfactorily rendered shall be an amount which bears the same 
ratio to the total fees specified in this Agreement as the Services satisfactorily rendered hereunder by 
Contractor to the total services otherwise required to be performed for such total fee, provided, 
however, that there shall be deducted from such amount the amount of damage, if any, sustained by 
City by virtue of any breach of the Contract by Contractor. Upon termination, Contractor shall 
deliver copies of all Work Product, as defined in Section 19 of this Agreement, to City. If City 
terminates the Contract before Contractor commences any Services hereunder, City shall not be 
obligated to make any payment to Contractor. 

  
 (c) If Contractor should be adjudged bankrupt or if it should make a general assignment 
for the benefit of its creditors, or if a receiver should be appointed on account of its insolvency, or if 
it or any of its subcontractors should violate any of the provisions of the Contract, City may serve 
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written notice upon it and its surety of its intention to terminate the Contract. Such notice shall 
contain the reasons for City’s intention to terminate the Contract, and unless such violations shall 
cease within five (5) calendar days after serving of such notice, the Contract shall cease and 
terminate upon the expiration of said five (5) calendar days. In the event of any such termination, 
City shall immediately serve written notice thereof upon the surety and Contractor, and the surety 
shall have the right to take over and perform the Contract; provided however, that, if the surety does 
not give City written notice of its intention to take over and perform the Contract or does not 
commence performance thereof within thirty (30) calendar days from the date of the service of such 
notice, City may take over the work and prosecute the same to completion by contract or any other 
method it may deem advisable, for the account and at the expense of Contractor, and Contractor 
and its surety shall be jointly liable to City for any excess cost occasioned City thereby, and in such 
event City may, without liability for so doing, take possession of and utilize in completing the work, 
such materials, appliances, and other property belonging to Contractor as may be on the Project site 
and necessary thereof. 
 

7. Liability for Breach:  Neither Party waives the right to recover direct damages against the 
other for breach of the Contract, including any amount necessary to compensate City for all detriment 
proximately caused by Contractor's failure to perform its obligations hereunder or which in the 
ordinary course of things would be likely to result therefrom. City reserves the right to offset such 
damages against any payments owed to Contractor. City shall not, in any manner, be liable for special 
or consequential damages, including but not limited to Contractor's actual or projected lost profits 
had Contractor completed the Services required by the Contract. In the event City terminates this 
Agreement for cause, and it is later determined that the termination was wrongful, such default 
termination shall automatically be converted to and treated as a termination for convenience and 
Contractor shall be entitled to receive only the amounts payable under Section 6 of this Agreement 
and Contractor specifically waives any claim for any other amounts or damages. In the event of 
termination by either Party, copies of all finished or unfinished Work Product, as defined in Section 
19 of this Agreement, shall become the property of City. Notwithstanding the foregoing, in no event 
shall City be liable, regardless of whether any claim is based on contract or tort, for any special, 
consequential, indirect or incidental damages, including, but not limited to, lost profits or revenue, 
arising out of or in connection with the Contract or the Services performed in connection with the 
Contract. 
 

8. Compensation:  City shall make payments to Contractor in accordance with the provisions 
of Section 9 of the General Conditions in legally executed and regularly issued warrants of City, drawn 
on the appropriate fund or funds as required by law and order of the City Council thereof. Contractor 
shall be administered a progress payment approximately every thirty (30) calendar days from the time 
work begins according to the payment schedule furnished by the City Engineer at the time work 
begins. Contractor shall provide access at all reasonable times to all reports, contract records, contract 
documents, contract files, and personnel necessary to audit and verify Contractor’s charges to City 
under this Contract. 
 
Monthly progress payments in the amount of 95 percent (95%) of the value of the work will be made 
to Contractor based on the Contractor’s estimate and the schedule of prices contained in the accepted 
bid. The remaining 5 percent (5%) will be retained by City as partial security for the fulfillment of the 
Contract except that at any time after 50 percent (50%) of the work has been completed, if the City 
Engineer, in his sole discretion, finds that satisfactory progress is being made and the Project’s critical 
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path of work is on schedule, City may discontinue any further retention. Such discontinuance will only 
be made upon the written request of Contractor. If further retention is discontinued, City may, at any 
time thereafter reinstitute a retention of five percent (5%), as specified above, if the City Engineer 
determines that satisfactory progress is not being made. Payment will be made as soon as possible 
after the preparation of the Contractor’s estimate. City shall pay the remaining 5 percent (5%) of the 
value of the Services completed under this Contract, if unencumbered by retentions for claims, not 
sooner than the expiration of thirty-five (35) calendar days from the date of recordation of the Notice 
of Completion, pursuant to Section 2 of this agreement, and not later than sixty (60) days from the 
“completion” of the Services as said term is defined in Public Contract Code section 7107(c).  
 
No estimate or payment shall be made if, in the judgment of the City Engineer, the work is not 
proceeding in accordance with the provisions of the Contract, or when, in his judgment, the total 
value of the work done since the last estimate amounts to less than $1,000. No progress payments will 
be made if the time allotted for the job is thirty (30) working days or less. Payment of any progress 
payment, or the acceptance thereof by Contractor, shall not constitute acceptance of the work 
performed under this Contractor, or any portion thereof, and shall in no way reduce the liability of 
Contractor to replace unsatisfactory work or materials, though the unsatisfactory character of such 
work or materials may not have been apparent or detected at the time such payment was made. 
 
Additionally, as a precondition to City’s progress payments hereunder, Contractor shall provide to 
City, prior to payment, unconditional waivers and releases of stop notices pursuant to Civil Code 
section 8128 et seq. from each subcontractor and materials supplier. The form of said waivers and 
releases shall be as set forth in Civil Code section 3262(d)(2). 
 
Pursuant to Public Contract Code section 22300 et seq., Contractor may request the right to substitute 
securities for any moneys withheld by City to ensure the performance required of Contractor under 
the Contract, or that City make payment of retentions earned directly into an escrow account 
established at the expense of Contractor. 
 

9. Disputes Pertaining to Payment for Work:  Should any dispute arise respecting the true 
value of any work performed, of any work omitted, or of any extra work which Contractor may be 
required to do, or respecting the size of any payment to Contractor during the performance of the 
Contract, such dispute shall be decided by the City Engineer, and the decision of the latter shall be 
final and conclusive. The Parties agree to comply with the claims resolution procedures set forth in 
Public Contract Code section 9204 when applicable. 

 
(a) Claims Processing.  Any submission of a claim by Contractor must comply with the 

requirements of Public Contract Code section 9204. Upon receipt of a claim pursuant to this section, 
City shall conduct a reasonable review of the claim and, within a period not to exceed forty-five (45) 
days, shall provide Contractor a written statement identifying what portion of the claim is disputed 
and what portion is undisputed. Upon receipt of a claim, the Parties may, by mutual agreement, extend 
the time period provided in this subdivision. Contractor shall furnish reasonable documentation to 
support the claim. Any payment due on an undisputed portion of the claim shall be processed and 
made within sixty (60) days after City issues its written statement. If Contractor disputes City’s written 
response, or if City fails to respond to a claim issued pursuant to this section within the time 
prescribed, Contractor may demand in writing an informal conference to meet and confer for 
settlement of the issues in dispute.  
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(b) Meet-and-Confer Conference.  Upon receipt of a demand in writing sent by registered mail 

or certified mail, return receipt requested, City shall schedule a meet-and-confer conference within 
thirty (30) days for settlement of the dispute. Within ten (10) business days following the conclusion 
of the meet-and-confer conference, if the claim or any portion of the claim remains in dispute, City 
shall provide the claimant a written statement identifying the portion of the claim that remains in 
dispute and the portion that is undisputed. Any payment due on an undisputed portion of the claim 
shall be processed and made within sixty (60) days after the City issues its written statement.  

 
(c) Nonbinding Mediation.  Any disputed portion of the claim, as identified by Contractor in 

writing, shall be submitted to nonbinding mediation, with the Parties sharing the associated costs 
equally. The Parties shall mutually agree to a mediator within ten (10) business days after the disputed 
portion of the claim has been identified in writing. If the Parties cannot agree upon a mediator, each 
party shall select a mediator and those mediators shall select a qualified neutral third party to mediate 
with regard to the disputed portion of the claim. Each Party shall bear the fees and costs charged by 
its respective mediator in connection with the selection of the neutral mediator. If mediation is 
unsuccessful, the parts of the claim remaining in dispute shall be subject judicial review pursuant to 
Section 23 of this Agreement. 
 
Notwithstanding any claim, dispute, or other disagreement between the Parties regarding 
performance under the Contract, the scope of work hereunder, or any other matter arising out of or 
related to, in any manner, the Contract, Contractor shall proceed diligently with performance of the 
Services in accordance with City's written direction, pending any final determination or decision 
regarding any such claim, dispute, or disagreement. 
 

10. Permits and Care of Work:  Contractor shall, at Contractor's expense, obtain all necessary 
permits and licenses for the construction of each improvement, give all necessary notices and pay all 
fees and taxes required by law, except those City fees set forth in Section 1 of the Special Provisions. 
Contractor has examined the Project site and is familiar with its topography and condition, location 
of property lines, easements, building lines, and other physical factors and limitations affecting the 
performance of the Contract, including soil and rock conditions. Contractor, at Contractor's expense, 
shall obtain any permission necessary for any operations conducted off the property owned or 
controlled by City. Contractor shall be responsible for the proper care and protection of all materials 
delivered and work performed until completion and final acceptance. 
 

11. Public Works and Payment of Prevailing Wage:   
 
(a) Monitoring and Enforcement.  In accordance with the provisions of Sections 1725.5, 

1771.1, 1771.3, and 1771.4 of the Labor Code, all work performed under the Contract is subject to 
compliance monitoring and enforcement by the Department of Industrial Relations (“DIR”). All work 
performed by Contractor or its subcontractors under the Contract is subject to the requirements of 
Labor Code section 1720 et seq. It is not a violation of this section for an unregistered contractor to 
submit a bid that is authorized by Section 7029.1 of the Business and Professions Code or by Section 
10164 or 20103.5 of the Public Contract Code, provided the contractor is registered to perform public 
work pursuant to Section 1725.5 of the Labor Code at the time the contract is awarded. Contractor 
and its subcontractors shall furnish the records specified in Section 1776 of the Labor Code directly 
to the Labor Commissioner, at least monthly, in the format prescribed by the Labor Commissioner. 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS7029.1&originatingDoc=N4C540D10025511E481A6F8227AB9E8E4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000219&cite=CAPCS10164&originatingDoc=N4C540D10025511E481A6F8227AB9E8E4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000219&cite=CAPCS10164&originatingDoc=N4C540D10025511E481A6F8227AB9E8E4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000219&cite=CAPCS20103.5&originatingDoc=N4C540D10025511E481A6F8227AB9E8E4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1725.5&originatingDoc=N4C540D10025511E481A6F8227AB9E8E4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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In accordance with the provisions of Section 1773.3 of the Labor Code, City shall provide notice to 
DIR of the award of this Contract within thirty (30) working days of the award. The notice shall be 
transmitted electronically in a format specified by DIR and shall include the name of Contractor, any 
subcontractor listed on the successful bid, the bid and contract award dates, the contract amount, 
the estimated start and completion dates, Project location, and any additional information DIR 
specifies that aids in the administration and enforcement of Section 1720 et seq. of the Labor Code. 
 
Wages & Hours of Employment:  In the performance of the Services under the Contract, eight (8) hours 
shall be the maximum hours of labor on any calendar day, and the minimum wages of compensation 
of persons performing labor in the execution of this agreement shall be the current prevailing scale of 
wages determined by DIR for the community pursuant to Labor Code Section 1770. Contractor shall 
forfeit as penalty Twenty-five and no/100ths Dollars ($25.00) to be paid to City for each workman 
employed in the execution of the Contract by Contractor or its subcontractor(s), for each calendar 
day during which any workman is required or permitted to labor more than eight (8) hours, in violation 
of provisions of Labor Code section 1810 et seq. Contractor shall post prevailing wage rates at the 
Project no later than the first day Contractor commences performance of the Services under the 
Contract. Contractor shall forfeit as a penalty Two-Hundred Dollars ($200.00) to be paid to the City 
for each calendar day for each workman paid less than the prevailing wage in violation of the Labor 
Code. In addition, Contractor shall pay to each workman  the difference between the prevailing wage 
rate and the amount paid to each workman for each calendar day, or portion thereof, for which the 
workman was paid less than the prevailing wage. 
 

12. Superintendence by Contractor:  Contractor shall give personal superintendence to the 
work on the Project or have a competent foreman or superintendent satisfactory to the City Engineer 
on the Project at all times during construction and performance of work under the Contract, with 
authority to act for Contractor. 
 

13. Inspection and Testing by City:  Contractor shall at all times maintain proper facilities and 
provide safe access for inspection by City to all parts of the work performed on the Project and to the 
shops wherein the work is in preparation. Contractor shall notify City with sufficient time in advance 
of the manufacture of production materials to be supplied by Contractor under the Contract in order 
for City to arrange for mill or factory inspection and testing of same. Any materials shipped by 
Contractor from factory prior to having satisfactorily passed such testing and inspection by City's 
representative or prior to the receipt of notice from such representative that such testing and 
inspection will not be required shall not be incorporated on the Project. Contractor shall also furnish 
to City, in triplicate, certified copies of all factory and mill test reports upon request. 
 

14. Conformity with Law and Safety:  Contractor shall observe and comply with all applicable 
laws, ordinances, codes, and regulations of governmental agencies, including federal, state, municipal, 
and local governing bodies having jurisdiction over any or all of the scope of Services, including all 
provisions of the Occupational Safety and Health Act of 1979 as amended, all California Occupational 
Safety and Health Regulations, the California Building Code, the American with Disabilities Act, any 
copyright, patent, or trademark law, and all other applicable federal, state, municipal, and local safety 
regulations, appropriate trade association safety standards, and appropriate equipment manufacturer 
instructions. All Services performed by Contractor or its subcontractors must be in accordance with 
these laws, ordinances, codes, and regulations. Contractor’s failure to comply with any laws, 
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ordinances, codes, or regulations applicable to the performance of the Services hereunder shall 
constitute a breach of contract. In cases where standards conflict, the standard providing the highest 
degree of protection shall prevail. 
 
If a death, serious personal injury or substantial property damage occurs in connection with the 
performance of the Contract, Contractor shall immediately notify City's risk manager by telephone. If 
any accident occurs in connection with the Contract, Contractor shall promptly submit a written 
report to City, in such form as City may require. This report shall include the following information: 
(a) name and address of the injured or deceased person(s); (b) name and address of Contractor’s 
subcontractor, if any; (c) name and address of Contractor’s liability insurance carrier; and (d) a detailed 
description of the accident, including whether any of City's equipment, tools, or materials were 
involved.  
 
If a release of a hazardous material, substance, or waste occurs in connection with the performance 
of the Contract, Contractor shall immediately notify City. Contractor shall not store hazardous 
materials or hazardous waste within City limits without a proper permit from City. 
 

15. Other Contracts:  City may award other contracts for additional work on the Project, and 
Contractor shall fully cooperate with such other contractors and carefully fit Contractor's own work 
to that provided under other contracts as may be directed by the City Engineer. Contractor shall not 
commit or permit any act which will interfere with the performance of work by any other contractor. 
 

16. Bonds:  Concurrently with the execution hereof, Contractor shall furnish, on the forms 
provided herein as Exhibits D and E, respectively, corporate surety bonds to the benefit of City, 
issued by a surety company acceptable to City and authorized and admitted to do business in the state 
of California, as follows: 
 

(a) Faithful Performance Bond.  In an amount equal to at least one hundred percent (100%) 
of the Contract Price as security for the faithful performance of the Contract. The bond shall contain 
a provision that the surety thereon waives the provisions of Sections 2819 and 2845 of the Civil Code. 
 

(b) Payment Bond.  In an amount equal to at least one hundred percent (100%) of the 
Contract Price as security for the payment of all persons performing labor and furnishing materials in 
connection with the Contract. The bond shall be in accordance with the provisions of Sections 3225, 
3226, and 3247 through 3252, inclusive, of the Civil Code and Section 13020 of the Unemployment 
Insurance Code of California. Said bond shall also contain a provision that the surety thereon waives 
the provisions of Sections 2819 and 2845 of the Civil Code. 
 
The surety companies shall familiarize themselves with all provisions and conditions of the Contract. 
It is understood and agreed that the surety or sureties waive the right of special notification of any 
modification or alterations, omissions or reductions, extra or additional work, extensions of time, or 
any other act or acts by City or its authorized agents under the terms of this Contract and failure to 
so notify the surety or sureties of such changes shall in no way relieve the surety or sureties of their 
obligations under the Contract. 
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17. Indemnification: 
 

(a) Indemnity for Professional Liability.  When the law establishes a professional standard of 
care for Contractor’s Services, to the fullest extent permitted by law, Contractor shall indemnify, 
protect, defend, and hold harmless City and any and all of its elective and appointive boards, officers, 
officials, agents, employees or volunteers (“City’s Agents”) from and against any and all losses, 
liabilities, damages, costs, and expenses, including legal counsel’s fees and costs but only to the extent 
Contractor or its subcontractors are responsible for such damages, liabilities and costs on a 
comparative basis of fault between Contractor or its subcontractors and City in the performance of 
professional services under the Contract. Contractor shall not be obligated to defend or indemnify 
City for City’s own negligence or for the negligence of others. 
 

(b) Indemnity for other than Professional Liability.  Other than in the performance of 
professional services and to the full extent permitted by law, Contractor shall indemnify, defend, and 
hold harmless City and any and City’s Agents from and against any liability, including liability for 
claims, suits, actions, arbitration proceedings, administrative proceedings, regulatory proceedings, 
losses, expenses or costs of any kind, whether actual, alleged or threatened, including legal counsel’s 
fees and costs, court costs, interest, defense costs, and expert witness fees, where the same arise out 
of, are a consequence of, or are in any way attributable to, in whole or in part, the performance of the 
Contract by Contractor or by any individual or agency for which Contractor is legally liable, including, 
but not limited to, officers, agents, employees, or subcontractors of Contractor. 
 

18. Contractor's Insurance:  Concurrently with the execution hereof, Contractor shall furnish 
City with satisfactory proof of carriage of the insurance required under this section, and that 
Contractor shall give City at least thirty (30) days prior notice of the cancellation of any policy during 
the Term of this contract. Contractor shall not commence work under this Agreement until 
Contractor has obtained City’s approval regarding all insurance requirements, forms, endorsements, 
amounts, and carrier ratings, nor shall Contractor allow any subcontractor to commence work on a 
subcontract until all similar insurance required of the subcontractor shall have been so obtained and 
approved. Contractor shall procure and maintain for the duration of the Contract insurance against 
claims for injuries to persons or damages to property which may arise from or in connection with the 
performance of the Services hereunder by Contractor, its agents, representatives, employees or 
subcontractors. Failure to maintain or renew coverage or to provide evidence of renewal may 
constitute a material breach of the Contract. Any available insurance proceeds in excess of the 
specified minimum limits and coverage shall be available to City. 
 

(a) General Liability Insurance.  Contractor shall maintain commercial general liability 
insurance with coverage at least as broad as Insurance Services Office form CG 00 01, in an amount 
not less than Two Million Dollars ($2,000,000) per occurrence, Four Million Dollars ($4,000,000) 
general aggregate, for bodily injury, personal injury, and property damage, including, without 
limitation, blanket contractual liability and coverage for explosion, collapse, and underground property 
damage hazards. Contractor’s general liability policies shall be primary and not seek contribution from 
City’s coverages and be endorsed using Insurance Services Office form CG 20 10 to provide that City 
and its officers, officials, employees, and agents shall be additional insureds under such policies. For 
construction contracts, an endorsement providing completed operations to the additional insured, 
ISO form CG 20 37, is also required. The policy shall contain, or be endorsed to contain, the following 
provisions: 
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(1) City, its elective and appointive boards, officers, agents, employees, and 

volunteers are to be covered as additional insureds with respect to liability 
arising out of work or operations performed by or on behalf of Contractor, 
including materials, parts or equipment furnished in connection with such 
work or operations, which coverage shall be maintained in effect for at least 
three (3) years following the completion of the work specified in the Contract. 
General liability coverage can be provided in the form of an endorsement to 
Contractor’s insurance (at least as broad as CG 20 10 for ongoing operations 
and CG 20 37 for products/completed operations), or as a separate Owners 
and Contractors Protective Liability policy providing both ongoing operations 
and completed operations coverage. 

 
(2) For any claims related to the Project, Contractor’s insurance coverage shall be 

primary insurance as respects City and any insurance or self-insurance 
maintained by City shall be excess of Contractor’s insurance and shall not 
contribute with it. 

 
(3) In the event of cancellation, non-renewal, or material change that reduces or 

restricts the insurance coverage afforded to City under the Contract, the 
insurer, broker/producer, or Contractor shall provide City with thirty (30) 
days’ prior written notice of such cancellation, non-renewal, or material change. 

 
(4) Coverage shall not extend to any indemnity coverage for the active negligence 

of the additional insured in any case where an agreement to indemnify the 
additional insured would be invalid under Subdivision (b) of Section 2782 of 
the Civil Code. 

 
(b) Workers’ Compensation Insurance.  Contractor shall maintain Workers’ Compensation 

Insurance (Statutory Limits) and Employer’s Liability Insurance with limits of at least One Million 
Dollars ($1,000,000). Contractor shall submit to City, along with the certificate of insurance, a Waiver 
of Subrogation endorsement in favor of City, its officers, agents, employees, and volunteers. 

 
(c) Auto Insurance.  Contractor shall provide auto liability coverage for owned, non-owned, 

and hired autos using ISO Business Auto Coverage form CA 00 01, or the exact equivalent, with a 
limit of no less than Two Million Dollars ($2,000,000) per accident. If Contractor owns no vehicles, 
this requirement may be met through a non-owned auto endorsement to the CGL policy. 

 
(d) Builder’s Risk Insurance.  Upon commencement of construction and with approval of 

City, Contractor shall obtain and maintain Builder’s Risk/Course of Construction insurance. The 
policy shall be provided for replacement value on an "all-risk" basis. City shall be named as Loss Payee 
on the policy and there shall be no coinsurance penalty provision in any such policy. The policy must 
include: (1) coverage for removal of debris and insuring the buildings, structures, machinery, 
equipment, materials, facilities, fixtures, and all other properties constituting a part of the project; (2) 
coverage with limits sufficient to insure the full replacement value of any property or equipment stored 
either on or off the project site, whether provided from within a Builder’s Risk policy or through the 
addition of an Installation Floater. Such insurance shall be on a form acceptable to City to ensure 
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adequacy of terms and limits. Contractor shall not be required to maintain property insurance for any 
portion of the Project following transfer of control thereof to City. 

 
(e) Contractors Pollution Insurance.  Pollution Coverage shall be provided on a Contractors 

Pollution Liability form, or other form acceptable to City, providing coverage for liability arising out 
of sudden, accidental, and gradual pollution and remediation. The policy limit shall be no less than 
One Million Dollars ($1,000,000) per claim. All activities contemplated in the Contract shall be 
specifically scheduled on the policy as “covered operations.” The policy shall provide coverage for the 
hauling of waste from the Project site to the final disposal location, including non-owned disposal 
sites. 

 
(f) Professional Liability Insurance.  When applicable, Contractor shall maintain professional 

liability insurance that insures against professional errors and omissions that may be made in 
performing the Services to be rendered in connection with the Contract, in the minimum amount of 
One Million Dollars ($1,000,000) per claim and in the aggregate. Any policy inception date, continuity 
date, or retroactive date must be before the effective date of this Agreement, and Contractor agrees 
to maintain continuous coverage through a period no less than three (3) years after completion of the 
services required by the Contract. 

 
(g) Deductibles and Self-Insured Retentions.  Upon request of City, any deductibles or self-

insured retentions must be declared to and approved by City. At the option of City, either: (1) the 
insurer shall reduce or eliminate such deductibles or self-insured retentions as respects City and City’s 
Agents; or (2) Contractor shall provide a financial guarantee satisfactory to City guaranteeing payment 
of losses and related investigations, claim administration, and defense expenses. 

 
(h) Acceptability of Insurers.  Insurance is to be placed with insurers with a current A.M. 

Best’s rating of no less than A-:VII or with an insurer to which City has provided prior approval. 
 
(i) Verification of Coverage.  Contractor shall furnish City with original certificates and 

amendatory endorsements or copies of the applicable policy language effecting coverage required by 
this Section 18. All certificates and endorsements are to be received and approved by City before work 
commences. However, failure to obtain the required documents prior to the work beginning shall not 
waive Contractor’s obligation to provide them. City reserves the right, at any time, to require complete, 
certified copies of all required insurance policies and endorsements. 

 
(j) Waiver of Subrogation.  With the exception of professional liability, Contractor hereby 

agrees to waive subrogation which any insurer of Contractor may acquire from Contractor by virtue 
of the payment of any loss. The commercial general liability policy and workers’ compensation policy 
shall be endorsed to contain a waiver of subrogation in favor of City for all work performed by 
Contractor, its agents, employees, independent contractors and subcontractors. Contractor agrees to 
obtain any endorsement that may be necessary to affect this waiver of subrogation. 

 
(k) Subcontractors.  Contractor shall include all subcontractors as insureds under its policies 

or shall furnish separate certificates and endorsements for each subcontractor. All coverages for 
subcontractors shall be subject to all of the requirements stated herein. 
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19. Ownership of Work Product:  Any and all work, artwork, copy, posters, billboards, 
photographs, videotapes, audiotapes, systems designs, software, reports, designs, specifications, 
drawings, diagrams, surveys, source codes, professional or technical information or data, photographs, 
notes, letters, emails, or any original works of authorship created by contractor or its subcontractors 
or subcontractors in connection with Services performed under the Contract (“Work Product”) shall 
be works for hire as defined under Title 17 of the United States Code, and all copyrights in such works 
are the property of City. In the event that it is ever determined that any Work Product created by 
Contractor or its subcontractors or subcontractors under the Contract are not works for hire under 
U.S. law, Contractor hereby assigns all copyrights to such Work Product to City. With the prior written 
approval of the City Engineer, Contractor may retain and use copies of such Work Product for 
reference and as documentation of its experience and capabilities. 
 
All Work Product shall become the property of City irrespective of where located or stored and 
Contractor agrees to deliver all such documents and information to City, without charge and in 
whatever form it exists, upon the Completion Date, as may be extended. Contractor shall have no 
ownership interest in such Work Product. 
 
All Work Product of Contractor under the Contract, including written information which City will 
cause to be distributed for either internal or public circulation, including both preliminary and final 
drafts, shall be delivered to City in both printed and electronic form, or as may be specific in Exhibit 
A. 
 
When the Contract is terminated, Contractor agrees to return to City all documents, drawings, 
photographs, and other written or graphic material, however produced, that it received from City or 
City’s Agents, in connection with the performance of its Services under the Contract. All materials 
shall be returned in the same condition as received. 
 

20. Taxes:  Payment of any taxes, including California sales and use taxes, levied upon the 
Contract, the transaction, or the Services or goods delivered pursuant hereto, shall be the obligation 
of Contractor. Contractor shall cooperate with City to the full extent possible to maximize the local 
allocation of California sales and use tax to City. Such cooperation shall include, but not be limited to: 
 

(a) Use Tax Direct Payment Permits.  Contractor shall apply for, obtain, and utilize, to the 
maximum extent reasonable, a California Use Tax Direct Payment Permit. 

 
(b) Purchases of $500,000 or More.  Contractor shall require vendors and suppliers located 

outside California from whom Contractor makes purchases of $500,000 or more to allocate the use 
tax to City. 

 

21. Independent Contractor:  At all times during the Term of the Contract, Contractor shall be 
deemed to be an independent contractor and shall be wholly responsible for the manner in which 
Contractor performs the Services required under the Contract. Contractor shall be liable for its acts 
and omissions, and those of its employees, contractors, subcontractors, representatives, volunteers, 
and its agents. Nothing contained herein shall be construed as creating an employment, agency, or 
partnership relationship between City and Contractor. City shall have the right to control Contractor 
only insofar as the result of Contractor’s Services rendered pursuant to the Contract; however, City 
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shall not have the right to control the means by which Contractor accomplishes Services rendered 
pursuant to the Contract. 
 

22. Contractor Not Agent:  Except as City may specify in writing, Contractor shall have no 
authority, express or implied, to act on behalf of City in any capacity whatsoever as an agent. 
Contractor shall have no authority, express or implied, pursuant to the Contract to bind City to any 
obligation whatsoever. 
 

23. Arbitration of Disputes:  All claims, disputes, and other matters in question between City 
and Contractor arising out of, or relating to, this Contract or the breach thereof, including claims of 
Contractor for extra compensation of Services related to the project, shall be decided by arbitration 
before a single arbitrator in accordance with the provisions of Sections 1281 through 1284.2 of the 
Code of Civil Procedure (the “Arbitration Laws”) unless the Parties mutually agree otherwise. The 
provisions of Section 1283.05 of the Arbitration Laws apply to any arbitration proceeding except as 
otherwise provided in the Contract. The arbitrator shall have authority to decide all issues between 
the Parties including, but not limited to, claims for extras, delay, and liquidated damages, if any, 
provided for the Contract, matters involving defects in the Services performed by Contractor or its 
subcontractors, rights to payment, and whether the necessary procedures for arbitration have been 
followed. The award rendered by the arbitrator shall be final and judgment may be entered upon it in 
accordance with applicable law in any court having competent jurisdiction thereof. 
 
Notice of the demand for arbitration shall be filed in writing with the other Party. The demand for 
arbitration shall be made within a reasonable time after the claim, dispute, or other matter in 
question has arisen, and in no event shall it be made after the date when institution of legal or 
equitable proceedings based on such claim, dispute, or other matter in question would be barred by 
the applicable statute of limitations. 
 
The parties shall jointly appoint an arbitrator within fifteen (15) calendar days of the date of giving 
the notice of the demand for arbitration. If the Parties are unable to jointly agree upon the 
appointment of an arbitrator within said fifteen (15) calendar day period, and do not agree in writing 
to extend said period for a fixed period, then either Party may seek to have the arbitrator appointed 
by the Superior Court of Stanislaus County in accordance with the Arbitration Laws. 
 
If any proceeding is brought to contest the right to arbitrate and it is determined that such right 
exists, the losing Party shall pay all costs and attorney’s fees incurred by the prevailing Party. 
 
In addition to the other rules of law which may be applicable to any arbitration hereunder, the 
following shall apply: 
 

(a) Promptly upon the filing of the arbitration, each Party shall be required to set forth in 
writing and to serve upon each other Party a detailed statement of its contentions of fact and law. 

 
(b) All Parties to the arbitration shall be entitled to the discovery procedures provided 

under Section 1283.05 of the California Code of Civil Procedure. 
 
(c) The arbitration shall be commenced and conducted as expeditiously as possible 

consistent with affording reasonable discovery as provided herein. 
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(d) These additional rules shall be implemented and applied by the arbitrator. 

 
The costs of arbitration shall be borne by the Parties as determined by the arbitrator, but each Party 
shall bear its own attorney’s fees associated with the dispute with the other Party and to the 
arbitration. 
 
All administrative remedies required under Section 9 of this Agreement or pursuant to Public 
Contract Code section 9204, or required by any other law, shall be exhausted prior to 
commencement of any arbitration under this Section 23. 
 

24. Provisions Cumulative:  The provisions of the Contract are cumulative, and in addition to 
and not in limitation of, any other rights or remedies available to City. 
 

25. Notices:  All notices shall be in writing and delivered in person or transmitted by certified 
mail, postage prepaid. Any Party hereto may at any time, by giving ten (10) days’ written notice to the 
other Party hereto, designate any other address in substitution of the address to which such notice or 
communication shall be given. Such notices or communications shall be given to the Parties at their 
addresses set forth below.  
 
If to City: City of Angels 
 Attn:  City Administrator 
 200 Monte Verde Street, Suite B 
 Angels Camp, CA  95222 

 
With courtesy copies to: White Brenner LLP 

Attn:  Douglas L. WhiteCity Attorney 
1607 T Street 

 Sacramento, CA 95811 
 

 
If to Contractor: R Sutton Enterprises LLC 
 Attn:  Aaron Johnson 
 3889 Sutton  Hill Road, PO Box 237 
 Vallecito, CA 95251 
 
If to Contractor’s Sureties: _____________________ 

_____________________ 
_____________________ 
_____________________ 

 

26. Interpretation:  As used herein, any gender includes each other gender, the singular includes 
the plural and vice versa. 
 

27. Antitrust Claims:  Contractor or its subcontractors offer and agree to assign to City all rights, 
title, and interest to any causes of action under Section Four of the Clayton Act and the Cartwright 
Act concerning antitrust claims. 
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28. Use of City Project Number:  Contractor or its subcontractors agree to use the 
aforementioned City project number (WWCS-1) on all maps, drawings, submittals, billing, and written 
correspondence that involve City staff or contracted consultants. Nothing in this section shall preclude 
Contractor or its subcontractors from using their own project numbers for their own internal use. 

 

29. No Conflict of Interest:  Contractor represents that no conflict of interest will be created 
under state or federal law by entering into or in carrying out the Contract. 

 

30. Confidentiality:  Contractor understands and agrees that, in the performance of Services 
under the Contract, or in the contemplation thereof, Contractor may have access to private or 
confidential information that may be owned or controlled by City and that such information may 
contain proprietary or confidential details, the disclosure of which to third parties may be damaging 
to City (“Confidential Information”). Contractor shall not, either during or after the Term, disclose to 
any third party any Confidential Information without the prior written consent of City. If City gives 
Contractor written authorization to make any such disclosure, Contractor shall do so only within the 
limits and to the extent of that authorization. Contractor may be directed or advised by the City 
Attorney on various matters relating to the performance of Services on the Project or on other matters 
pertaining to the Project, and in such event, Contractor agrees that it will treat all communications 
between itself, its employees, and its subcontracts as being communications which are within the 
attorney-client privilege. 
 

31. Modification.  No alteration, amendment, modification, or termination of the Contract shall 
be valid unless made in writing and executed by all Parties to the Contract. 

 

32. Waiver:  No covenant, term, or condition or the breach thereof shall be deemed waived, 
except by written consent of the Party against whom the waiver is claimed, and any waiver of the 
breach of any covenant, term, or condition shall not be deemed to be a waiver of any preceding or 
succeeding breach of the same or any other covenant, term, or condition. 

 

33. Assignment:  No Party to the Contract shall assign, transfer, or otherwise dispose of this 
Agreement in whole or in party to any individual, firm, or corporation without the prior written 
consent of the other Party. Subject to the foregoing provisions, the Contract shall be binding upon, 
and inure to the benefit of, the respective successors and assigns of the Parties hereto. 

 

34. Authority:  All Parties to this Agreement warrant and represent that they have the power and 
authority to enter into this Agreement and the names, titles, and capacities herein stated on behalf of 
any entities, persons, states, or firms represented or purported to be represented by such entities, 
person, states, or firms and that all former requirements necessary or required by state or federal law 
in order to enter into the Contract have been fully complied with. Further, by entering into this 
Agreement, neither Party hereto shall have breached the terms or conditions of any other contract or 
agreement to which such Party is obligated, which such breach would have a material effect hereon. 

 

35. Governing Law:  The Contract shall be governed and construed in accordance with the laws 
of the state of California. 
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36. Venue:  Venue for all legal proceedings shall be in the Superior Court of California, in and 
for the County of Calaveras. 

 

37. Severability:  If the Contract in its entirety is determined by an arbitrator or a court of 
competent jurisdiction to be invalid or unenforceable, the Contract shall automatically terminate as of 
the date of final entry of judgment. If any provision of the Contract shall be determined to be invalid 
and unenforceable, or if any provision of the Contract is rendered invalid or unenforceable according 
the terms of any federal or state statute, which becomes effective after the Effective Date of this 
Agreement, the remaining provisions shall continue in full force and effect and shall be construed to 
give effect to the intent of this Agreement. 

 

38. Counterparts:  This Agreement may be executed simultaneously and in several counterparts, 
each of which shall be deemed an original but together shall constitute one and the same instrument. 

 

39. Mandatory and Permissive:  “Shall” and “will” and “agrees” are mandatory. “May” and 
“can” are permissive. 

 

40. Headings:  Headings used in this Agreement are for reference purposes only and shall not 
be considered in construing this Agreement. 

 

41. Attorney’s Fees and Costs:  Except as expressly provided for in Sections 9 and 23 of this 
Agreement, if any action at law or in equity, including action for declaratory relief, is brought to 
enforce or interpret the provisions of the Contract, the prevailing Party shall be entitled to reasonable 
attorney’s fees and costs, which may be set by the court in the same action or in a separate action 
brought for that purpose, in addition to any other relief to which such Party may be entitled. 

 

42. Necessary Acts and Further Assurances:  The Parties shall, at their own cost and expense, 
execute and deliver such further documents and instruments and shall take such other actions as may 
be reasonably required or appropriate to evidence or carry out the intent and purposes of the Contract. 
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IN WITNESS WHEREOF, two identical counterparts of this agreement, consisting of a 
total of _________ pages, each of which counterparts shall for all purposes be deemed an original 
of said agreement, have been duly executed by the parties hereinabove named, on the day and year 
first herein above written. 
 
CONTRACTOR CITY OF ANGELS, a municipal corporation 
 
By:  ____________________________ By: _____________________________ 
   Steve Williams, Interim City Administrator 
_______________________________   
Print Name Date: ____________________________   
   
  
Federal Tax ID or Social Security No:   
 APPROVED AS TO FORM: 
_______________________________   
 By: _____________________________ 
  For City Attorney 
DIR Registration Number: 
  
_______________________________  
 
Attach Contractor’s Seal Here   
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EXHIBIT A 
CONTRACTOR’S PROPOSAL FOR SERVICES 
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EXHIBIT B 
PAYMENT BY FORCE ACCOUNT 

 
 

For work paid by force account, the City Engineer compares City’s records to Contractor’s daily force 
account work report. When the City Engineer and Contractor agree on the contents of the daily force 
account work reports, the City Engineer accepts the report, and City pays for the work. If the records 
differ, City pays for the work based only on the information shown on City’s records. If a 
subcontractor performs work at force account, work paid at force account will be accepted at an 
additional 2 percent (2%) markup to the total cost of that work, including markups, as reimbursement 
for additional administrative costs. The markups specified in labor, materials, and equipment include 
compensation for all delay costs, overhead costs, and profit. If an item's unit price is adjusted for 
work-character changes, City excludes Contractor’s cost of determining the adjustment. Payment for 
owner-operated labor and equipment is made at the market-priced invoice submitted. 

 
A. Labor.  Labor payment is full compensation for the cost of labor used in the direct 
performance of the work plus a 35 percent (35%) markup, as set forth below, and consistent with 
California Labor Code section 1770 et seq. Force account labor payment consists of: 

 

1. Employer payment to the worker for: 
 
1.1 Basic hourly wage 
1.2 Health and welfare 
1.3 Pension 
1.4 Vacation 
1.5 Training 
1.6 Other State and federal recognized fringe benefit payments 

 

2. Labor surcharge percentage in Labor Surcharge and Equipment Rental Rates current during 
the work paid at force account for: 
 
2.1 Workers' compensation insurance 
2.2 Social security 
2.3 Medicare 
2.4 Federal unemployment insurance 
2.5 State unemployment insurance 
2.6 State training taxes 

 

3. Subsistence and travel allowances paid to the workers 
 

4. Employer payment to supervisors, if authorized 
 

The 35 percent (35%) markup consists of payment for all overhead costs related to labor but not 
designated as costs of labor used in the direct performance of the work including: 
 

(a) Home office overhead 
(b) Field office overhead 
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(c) Bond costs 
(d) Profit 
(e) Labor liability insurance 
(f) Other fixed or administrative costs that are not costs of labor used in the direct 

performance of the work 
 

B. Materials.  Material payment is full compensation for materials the Contractor furnishes and 
uses in the work. The City Engineer determines the cost based on the material purchase price, 
including delivery charges, except: 

 

1. A 15 percent markup is added; 
 

2. Supplier discounts are subtracted whether the Contractor takes them or not; 
 

3. If the City Engineer believes the material purchase prices are excessive, City pays the 
lowest current wholesale price for a similar material quantity; 
 

4. If Contractor procured the materials from a source Contractor wholly or partially own, 
the determined cost is based on the lower of the: 
 
4.1 Price paid by the purchaser for similar materials from that source on Contract 

items; and 
4.2 Current wholesale price for those materials; 

 
5 If Contractor does not submit a material cost record within thirty (30) days of billing, 

the determined cost is based on the lowest wholesale price: 
 
5.1 During that period 
5.2 In the quantities used 

 
C. Equipment Rental.  Equipment rental payment is full compensation for: 

 

1. Rental equipment costs, including moving rental equipment to and from the change 
order work site using its own power. 

 

2. Transport equipment costs for rental equipment that cannot be transported 
economically using its own power. No payment is made during transport for the 
transported equipment. 

 

3. 15 percent markup. 
 

If Contractor wants to return the equipment to a location other than its original location, the 
payment to move the equipment must not exceed the cost of returning the equipment to its original 
location. If Contractor uses the equipment for work other than work paid by force account, the 
transportation cost is included in the other work. 
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Before moving or loading the equipment, Contractor must obtain authorization for the equipment 
rental's original location. 

 
The City Engineer determines rental costs: 
 

1. Using rates in Labor Surcharge and Equipment Rental Rates: 
 

1.1. By classifying equipment using manufacturer's ratings and manufacturer-
approved changes. 

1.2. Current during the work paid by force account. 
1.3. Regardless of equipment ownership but City uses the rental document rates or 

minimum rental cost terms if: 
1.3.1. Rented from equipment business Contractor does not own. 
1.3.2. The Labor Surcharge and Equipment Rental Rates hourly rate is $10.00 

per hour or less. 
 

2. Using rates established by the City Engineer for equipment not listed in Labor Surcharge 
and Equipment Rental Rates. Contractor may submit cost information that helps the City 
Engineer establish the rental rate but City uses the rental document rates or minimum 
rental cost terms if: 

 
2.1. Rented from equipment business Contractor does not own. 
2.2. The City Engineer establishes a rate of $10.00 per hour or less. 
 

3. Using rates for transport equipment not exceeding the hourly rates charged by 
established haulers. 

 
Equipment rental rates include the cost of: 

1. Fuel 7. Repairs and maintenance 
2. Oil 8. Depreciation 
3. Lubrication 9. Storage 
4. Supplies 10. Insurance 
5. Small tools that are not consumed by use 11. Incidentals 
6. Necessary attachments  

 
City pays for small tools consumed by use. The City Engineer determines payment for small tools 
consumed by use based on Contractor-submitted invoices. 
 
The City Engineer may authorize rates in excess of those in the Labor Surcharge and Equipment Rental 
Rates if: 
 

1. Contractor submits a request to use rented equipment 
2. Equipment is not available from Contractor’s normal sources or from one of 

Contractor’s subcontractors 
3. Rented equipment is from an independent rental company 
4. Proposed equipment rental rate is reasonable 
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5. The City Engineer authorizes the equipment source and the rental rate before 
Contractor uses the equipment 

 
D. Equipment on the Job Site.  For equipment on the job site at the time required to perform 
work paid by force account, the time paid is the time: 
 

1. To move the equipment to the location of work paid by force account plus an equal 
amount of time to move the equipment to another location on the job site when the 
work paid by force account is completed 

 

2. To load and unload equipment 
 
3. Equipment is operated to perform work paid by force account and: 
 

3.1. Hourly rates are paid in 1/2-hour increments 
3.2. Daily rates are paid in 1/2-day increments 

 
E. Equipment Not on the Job Site Required for Original-Contract Work.  For equipment 
not on the job site at the time required to perform work paid by force account and required for 
original-Contract work, the time paid is the time the equipment is operated to perform work paid by 
force account and the time to move the equipment to a location on the job site when the work paid 
by force account is completed. 

 
The minimum total time paid is: 
 

1. 1 day if daily rates are paid 
2. 8 hours if hourly rates are paid 

 
If daily rates are recorded, equipment: 
 

1. Idled is paid as 1/2 day 
2. Operated four (4) hours or less is paid as 1/2 day 
3. Operated four (4) hours or more is paid as one (1) day 

 
If the minimum total time exceeds eight (8) hours and if hourly rates are listed, City rounds up hours 
operated to the nearest 1/2-hour increment and pays based on the hours shown in the following table. 
The table does not apply when equipment is not operated due to breakdowns, in which case rental 
hours are the hours the equipment was operated. 
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Equipment Rental Hours 

Hours 
operated 

Hours 
paid 

0.0 4.00 

0.5 4.25 

1.0 4.50 

1.5 4.75 

2.0 5.00 

2.5 5.25 

3.0 5.50 

3.5 5.75 

4.0 6.00 

4.5 6.25 

5.0 6.50 

5.5 6.75 

6.0 7.00 

6.5 7.25 

7.0 7.5 

7.5 7.75 

≥8.0 hours 
used 

 
F. Equipment Not on the Job Site Not Required for Original-Contract Work.  For 
equipment not on the job site at the time required to perform work paid by force account and not 
required for original-Contract work, the time paid is the time: 

 
1. To move the equipment to the location of work paid by force account plus an equal 

amount of time to return the equipment to its source when the work paid by force 
account is completed 

 
2. To load and unload equipment 
 
3. Equipment is operated to perform work paid by force account 

 
G. Non-Owner-Operated Dump Truck Rental.  Contractor shall submit the rental rate for 
non-owner-operated dump truck rental to City. The City Engineer shall determine the payment rate. 
Payment for non-owner-operated dump truck rental is for the cost of renting a dump truck, including 
its driver. For the purpose of markup payment only, the non-owner-operated dump truck is rental 
equipment and the owner is a subcontractor. 
 
The above markups shall constitute full compensation for all home office overhead, field office 
overhead, bond costs, profit, labor liability insurance, and other fixed or administrative costs that are 
not costs specifically designated as cost or equipment rental as stated above. The total payment 
made as provided above shall be deemed to be the actual cost of the work and shall constitute full 
compensation therefor. 
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When extra work to be paid for on a force account basis is performed by a subcontractor, an 
additional markup of 10 percent (10%) will be added to the total cost of that extra work including all 
markups specified in this Section. The additional 10 percent (10%) markup shall reimburse 
Contractor for additional administrative costs, and no other additional payment will be made by 
reason of performance of the extra work by a subcontractor. 
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EXHIBIT C 
WORKERS’ COMPENSATION INSURANCE CERTIFICATION 
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EXHIBIT D 
PERFORMANCE BOND 
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EXHIBIT E 
PAYMENT BOND 

 


